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M, SS. BRUMETT, Doing Business as ) 

» S, BRENHTT COMPANY, Not 
Incorporated, 

Defendant in Mrror, 

BRAGK TO GIARCUIY covat 
ve, 

GF COOK COUKTY. 
GHIGAGO MOTOR CLUB, « Corporation, 

Plaintarr in Error, 


WA. PRESIDING JUSTICE MeSURBLY 
DELIVERED THE OPINIO“ OF THE COURT, 


Plaintirr brought suit to reaover the value of cere 
tain services said to be rendered by him to defendant wider an 
alleged verbal agreenent. “pom trial the jury gave him a verdict 
ef $734.23 and futgwent war entered for this asount, By thie 
writ of error 4efendant secke a reversal, Plaintiff’ doee not 
appear in thie court te defend the jutgeet. 

Plaintiff's slaim was said to be for services in 5 
investigating the theft of an autemebile ond making ® repert om 
sane, together with moneys advanced and expenves ineurved in — ) 
making the investigation, sounting te $1064.25. Defendant '»/ 
affidavit of merits denied that it at any time engaged oF gue . 
therisea plaintiff te perform any work im and about the theft of ri 
an avtomebile or at any time tequeasted plaintiff te perform any 
services whatever for defendant; denied that plaintiff had per 





formed any euch vervices or expended or advanced © sny moveye 
in connection with the alleged imvestigation; denied that he at om 
any time performed any services for or on behail of defendant, 


denied that defendant owed him any money whatsoever. 





elearly against the preponderance of the evidence. 
The aase for plaintiff was mupported w ig teetineny 
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of himself and one ether witness, Pluintisf was running « private 
detective agency in Chicage. Those witnesces way that they went to 
the office of the defendant and there met a kr, Jacks and w Ur, 
Brown, who, the witnesses any, wore the claim manager and preaie 
dent, Peapectively, of the deFenjant; that they teld My. Brown and 
tir, Jacke that @ certain autosiebile which had been ineured by 
defendant had been Aldden by Or, Hamsay, the owner, for the pur- 
pose of defrauding the defendant, and plaintdff would be willing 
te s@li thia information ta the defendant; that hie charges would 
be a flat rate of 936 o day per man, including expences, or We 
will guarantees te return the car te you for a stipulated amount, 
or we 4e net went soything;* that Br. Brown told them te go te 
work, whieh they 414, They 214 met locate the stolan car ond never 
feun4 it. Plaintiff knew that the defendant serverntion never ise 
sued or carried any inewrence ané that there wan snolher oo rperae 
tien lecated in the game building which 41@ iseue automebile ing 
@uYance, and that thie latter company wae entirely separate and 
@istinet from the defendant ecorpany, 

ae, Brom, tentifying for the defandent, said he was 
the general manager of defendant omrparantion snd that it 444 met 
@igage is inauranee ef any Kind, that there wan ancther eorporae 
tion located in the sane bullding whieh 114 ineue ontomoebila ine 
Surance; that the kr. Jacks referred te wan nat an offieer of dete 
Tendent compacy, tut wae the claim maneger of this insurance come 
pay; that he, Brow, never had any conversation with the plains 
tisr or bin witness with reference te working for the defendant 
company and never kad any eonversation with anyone with reference 
te deing work im ond shout the Lese of tr, Rameny'n automobile, 
mor 414 he hire any 4etective agency with reference te finding 
said automobile, ner have any converantion with ay detective 


ageney with reference to that matter, 
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Or, Rameay testified that he waa the owner of the 
gar in question; frat te wen «© physielan and surgeon; that the ear 
was inevred fin the Inter Ineuranas “Sxshenge, and was leet in May, 
19° and reeovere4 in August, 1°71, a month scfer te the tien 
Plaintiff claimed he made his wonteact with the defendant; that 
the insurances cempary pid him for the lose of the car, but when 
the automobile waa reeovere’ ant turns? ever to Aim he refunded 
the money to the ineuranee Goxmany, Or, Ramsay aleo testified 
te an ettempt ef the plaintiff to extort $2,690 from him because 
ef aeme alieged inerimineating tnforuntion relative to the lows of 
the car, 

A poliee officer testified that he lecated br, 
Rempanys car in Figin, Illinois, ty meane of «9 telovhone gall ree 
eetved from the ebie? of police of Uigin; that he went there and 
recovered the ear tn Anouwt. Tsare wes further evidence tending te 
prove that it wan recovered August %, 19%, end brought back from 
Bigin the next day. Plaintiff «lates that 012 the work wildh he 
4i4 wae fering the sont: of Septerber, 1971, 

The mere reeltal of tre evidence feumnetrates: Tuat 
the verdict against the defendant wee not Justified. The defandte 
any vas net tn the Pusiness ¢f ineuring automobiles and gowld have 
had me wetive in making « contract with plstetiff to recover the 
stele: cer, The feet thet platistiff alleges that his servierts 
waxe rendered seme tine gutaequent io the reeevery of the nutonoe 
bile ie, ta sey the lenst, very singules and pinintiff'e evil denes 


fm thie reepsct 1a net eanvinuing., Xr. Brewm'se sategorios] fentel 


ef the alleged verbal contrect of caployvont fe in harmony with 
ell the eireumstances, 
There is slse merit im the coptention that there is 


me evidence to sustain the verdict of $734,235, The value of the 


alleged services war net in igeos. 30fendant dented that it 
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enployed vlaintif?. Under wueh olraunstaiges plaintiff wae ene - 
titled either te the amount claimed, 1064.94, or nothing, and ao 
finging oF any intermediate sum is vittually a finding that there 
Was No such agreement as cantended fer by piaintit?. pgweg 

: i i. tervin, 107 Thi, App. 620; & 
ka Boake, 85 Tl, agp. 637, 


The general manager of tiie defendant corporation 





attempted te testify that the inter inguranee Eughange in the same 

building was organized for previt aud dealt ia autemobli¢c ineuranee 
Objection to tiie line of teatineny waa sustained, Ordinarily, 
testinony ae te » toliateral matter is isreievant, bul wider the 
present cirewietaiees thle testisuny wae perwissible ap tending 

to shoe that tae contrast of employnont, if any, of plaintisr was 
not with the defendant eospany but «len wether corporation whi ch 
dealt im autempbile insurance, Mvidenee as to facts should not 
be excluded whieh raises a rensonstile inference or pr counption 

aa te the matter in isaue, Them a fact iu, in 4 Legal. sone, 


Televant to the losue, it ie mot to be excluded although apparently 








eOliatersl, tei» DPiair, 69 111, 642; RAE AAO. SORE 
So. te Getten, re? 14, 6365 5 OVE Ei walt, eb ie, 142 





ema other anaes, 
it waa ales arrer, sensidering tha onaracter of the 
dafenes, to poradt the plaintiff te teatify that Jocks war the 
elain manager ond Brewn the president af the defeniant corparte 
tion, sutherized te make « contract ef ampleyment with ploimtirr, 
the court alus improporly adedittie’ testiwony tending 
te intixate that the defendant's witners, Dr, Nameny, hod been 


invelved in some criminal prosecution. Bartholemey vy. Zeoples, 104 — 


-T11l, 601, 


, 
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The court imorceeriy gave instruction fo. % on behaif 
er the plaintiff, =hieh asvume¢t as a feat that "the defendant had 
ieened one of ite policies againet euch theft.” Tahir anmantion 
is equarely contradicted by the evidence of the cave, Heuty 1. 
Peophe, 177 TLl. 806; 0. & Ae Be Bs Go, ¥. Rewbern, 283 TRI. 290, 

There wore other errare wsen the trial with @434 
hardly oceur agadete 

Yor the reasons abeve indicated tha Judgment ie 
reversed und the eause remanded, 

HRVERSED AND WEMANNED, 


Batchett and Joumetun, J7., ooneur, 
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SIDASY SCHRAYER & GORPANY, } 
a Corporation, 
Appellea, 
APPEAL YRGOM MIMICIPAL COURT 
va. 
} OF CHICAGG, 
HARRY KORSHAK, } 
Appellant, } Quaar 
(Pes ee, of Hi eet 
ott — «a go [ As ,.¥ Fd 


GR, PRESIDING MISTIGCR Mesine.y 
DELIVERED THE OPINION OF THE COURT, 


On Decexber 51, 1925, Judmuent was entered against 
defendant by confension Sor 17650.46 under a power of attorney 
in a judgment note, Jonuery 19, 1996, which wae within the 
term at whioh judgment wae entered, the defendant Tiled a metion 
te vacute and set aside this Judgment, supporting the same by an 
affidavit. ‘This sotion wae denied, and @efendant aypeale from the 
order denying bia mation. 

The plaintiff hee seved thie court te strike from the 
statutory record the motion of the defendant to vaeate the Judge 
ment with the supporting affidavit on the greund that they are not 
preserved by any bill of exceptions, certificate ef evidence, or 
stenographie repert of the trial, wherein only they ean be properly 
preserves for review, 

It hae been Keold fm many (deoigiona tust such motions 
and affidavits heave no plese in the statutery record. Peter Mand 
Brewing Co, v. Baneeda, 710 11. App. 163; Fleckles for use of 
sreembaun Gene iim Co., 169 t11, App. 321; Beyhea ve 
Chytraus, 175 111. 370; Hern v. Heu & Gintg, 63 1121, 539; Patton 

Xs Young, 235 11. App. 515; gai cameagummancagngsamne 185 
Til. App. 581; En! © Ck a : ¥. 
0 «BAM LL. App. 460; Pecple v. Gowan, 285 111, 308; People v. Kitseher, 
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302 Ill. 40; Young v. Jamenan, 307 522, Tl; Peeple v, Levin, 518 
M11, 227; Lilly v, Liddy, 240 TLL. Av, 449; Reoehe ex re. 
Raftzmer v. Arnett, 317 111. 425; People +. Nordmeyar, 305 111.289, 


Befendant replies that, as there are ne formal proceed. 
inge in the Sunietpal court, defendant's affidavit becomes eubstitu. 
ted for @ pleading and in thus preperly preserved for review by ine 
corporating the same in the statutery record, Tale would be true if 
the trial court had civen defendant leave to defend and hed antered 
an order pormitting the affidavit to stand ae his aryvidavit of 
merits; but the motion was denied. 

; It ia next said that under the amendment of 1912 of 

Section 31 of the General Practice Act, mattera not properly in the 
record may be preserved eliher by bill of exeeptions, certificate of 
evidenos, or stenegraphie report or the trial, (Spieghs vy, Ine), 
276 Til. 184) and that the “repart of trial” inoluder 91] matters 
whieh were before the sourt. “se do not eo construe Section 81 as 
asended, This merely gives a cheice of metheda of preserving matters 
for review an4 is net intended to shange the general rule that all 
matters not properly within the common lav or statutery record must 
be etherwisn preserved for review. People vw, Ritechar, 301 T11l. 40; 


Milier vy. Anderson, 269 111. 603; Viliage of Bradley v. N.Y .CeRsieGg., 
296 111. 383. In the laet cited case the court maid: "It ie inma- 


terial whether the method adopted ta incorporate the proceedings in 
the record is by bill of execentions, certificate of evidence, or 
stenographic record of the trial." This has been held so many times 
as to require no argument. 

Thie ie not an independent proceeding te vacate a judge 
ment under Section 1 of the Municipal Court Act as considered in 
imbrie v. Bear, 230 Til. App. 158. ‘Yhis was 2 motion made within 
the term, 

The motion of anpellee to strike will be allowed. 
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This Leaves nothing properly presented fq) ue for review, and in 


thie condition ef the record the Judgment must be affirmed, 





Matehett and Johneton, J7., conenr, 
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Tis PSOPLE OF TRA stare } 
OF TLLiNOls, 
Sefendent in Srror, | 

SRRGR YO GRisival COURT 
va, 

; GOGk GOUNTT, 
Ak NOTLOT, F 
Plaintiff in Error, 9 


BR, PRASIOLEG JUGTICR MeiURELY 
DELIVERED THE OFIEION OF THY COURT, 


Defendant was charged vith sacadlting Koay 2, Jicka 
with a deadly weason sad won ivial by Jury wae found guilty and 
gentencest te ninety faye im the county Jail, Te tenkes 2 reverwal. 

& petition fer changes of wenne wae dented, avd this 
ection of the trial fudge la ageigned for orror, Bo valid reagen is 
presented way the patition shewld not have been granted. The only 
reply made by the State in that nelther the petition ner the evie 

dence te support it is preserved by bilL1 of exeeptiona, but this 
ig om error; they are proeerly preserved by bill of exceptions, 

the agvault eceurred om the evening of Oetebor 17, 

1928, It is not elaiwed that defendant hiaself committed the 
aesault, but it is eaid that he was om acceswery defore the fact 
and therefore guilty as a principal, Defendant is « poltoa offi- 
eer of the Village of Lyons, im the evening of October 17, 1925, 
at about slewen o'clock, be and wnethes officer, Yuffek, then om 
suty, received « te) ephene complaint of a dLeturbunee et a eoft 
arink parler eslied tetlowkal's place. The two offiears went to 
investigate, Defendent Vetlow wae in wilfers md wore o police 
officer's ater. 

the evidenee ae to the nature of the disturbance is 
somehhat contusing, but apparently ‘the complaining witnees MNoka 
with two ether men were in Jetlouwkal's plage collesting evicence 

















My 


sonia 


os, on * eee: Y's i i ai) i . | 
sais oo) a na “’ ‘elias | 
rages on to AEE Ue COMET 


“190 #1 - be ¢ 


amt ek gRbUtoames ete bey carts sav Preihaedet a 

Bis “getty Brandt saw exert ee Keted wees showy eoyaee «ibs 6 ) @ ati 

rtewraree « eifeon of Etat irons ort! ad wesh ytente ot Denes 
“ahae bam boned new euney tn ayaecin wt umtitiog A a 

7 sonst bhiee ot storm t0 bonglene ok ‘egiet Lutes nit te 

ino est stadnaree anee svat sea bewedy noes Aaa es ew, bo ti 

obve ad) sem eaithvey sce cadtiou dude oh agmee one ad om : 

kate tod yewotiqnaae Yo Litt eS deempmory a2 aad 

“saiiad toa Ye tihe af Rewrite virageeg oe oa 


mag" mage Smiles 


Ay: sip ¥e wets C7 aa be tae ee fi) 





Sips FI W 


oe it ot a 


soneerning liquor law visiationsa, The police officers were told 
that some persons were exhibiting guns. They saw seme people 
standing in front of Setlowkel'a ond commenced te avared them for 
gums. At that time Jicka and his two sowpaniona came out of 
Setloukal's ond the officers searched thew for weapens, 

The complaining witnese, Jicka, says that the dee 
fendant, iotloy, atket him Bis name, which Jick gave him, That 
he then noticed “from the corner of my ave" that the defendant 
“pointed with hie thumb ty « fellow directly behind me,” and that 
the latter grabbed Jieka by the shoulder and that he wae etruek 
in the facie with @ gm or Wlack{aek, 

The witness Roore, who wae one of the men with Jick, 
said that ae Jicks walked ever ond eponed the door ef hie automo. 
bile sone man + not the defendant - wtruck him; thet he A414 not 
hear the defendant any anything. That he 41d not eae whet the do- 
fendant war doing. 

The other man with Jieka testified that he did net 
know whe struck Ticks ver how he was etruek, and that he was not 
positive where Hotiow was when the agsvault cocurred; the last 
time he saw the defendant he walked serose the atreet about five 
minutes before Ticks was wtruck. 

| Three witnesses an? the defendant testified that the 
defendant left the eume before Sicka wos atruck, The defendant 
ona Duffek searched everybody around there, and that the officers 
left before Ticks was struck, It var Saturday evening and, as 
usual at thie time, there were « great many people around there 
talking lowd. It wae a dark night. 

Motlow testified that he was a police officer; that 
he was on duty this evening, He and Sargeant Duffek responded to 
the eall and were told that there were some follows over there with 


gums; that he searched a bunch of fellows but found nothing; that 
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he and Duffek them left and drove te the station where they ree 
ported what they had dene; that after he had been to the station 
about ten or fifteen minutes a gull came in saying that somebody 
had been elugged; that they then wane detloukai's place, but 
found nothing. Defendant says that he did not see Jicka slugged 
that evening; that he 4i¢ net know him before that evening; he 
dentes that, softer searching the men, he pointed with nie thumb 
tewardea Jicka or by any geeture direetod attention to him, He 
414 not see anyone struck there that evening, 

The evidence is ten tenuous to suepert the verdict. 
It iw hardly eredible thet Tiekn sould gee defendant make a noe 
tion vith ie thud on such a durk might. He du the only ene whe 
teatified to any geeture by the defendant indicating Jicka ae one 
to be aseaulited. Jicke's own companione say that they saw nothe 
ing of the sort, and except for Jicks neerly 211 the witnesses 
testified that the aguault teok plage after the defendant had 
left the seene, ‘the verdict not only did aot satebligh defend- 
ant‘'s guilt beyond a reagonubhle doubt, but 16 wan manifestly 
againet the welghkt of the evidence. 

Conniaint ie made of the action of the court with 
reference to giving and refusing instructions. Some of the re- 
fused instructions might well have been given, but we do mot thimik 
it neeessary te particularine av to these. pen a sesand trial, if 
there should be one, such errore will not be likely te oeour. 

the oreo? failed to sustain the charge, and the 
Jadement ie therefore reversed an’ the cause remanded, 

REVERSED ABD REMARDED, 


Batehett and Johnaton, JJ., concur. 
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PSOPL2 OF THY STaTe OF TLLIROIS } 
ex rel. @GLIaAk, } 
Sopelied, 
‘EPEAL PROM SUPERIOR COURT 


GF COOK COUNTY, 


vs, 
WiLilam &, DIVER, Bayor of the 
Gity of Ghiecago, 42, ¥. GRAN, 
Gity Clerk of the vity of Chicago, 
THOMAS FP, ESAKE, City Gellecter of 
the City ef Ghicage, amd BORGAR 
CULLEN, Superintendent of Police 
of the ity ef Chicage, 
Appellants, 


2 A4].A.697 i 
WA, PRESIDING JUSTICH MesURELY 
DELIVERED THR OPINION GY THe couRT, 


Thie le av appeal by the defendants from an order ene 
tered wron a petition fer aundamue en belinlf of Serafin Goliak 
for the tranefer ofa retail bewerage desler's license, The 
eauee was heard by the court, which found the femues for the 
relater and entered ite order and judgaent directing thet the 
writ of mandanus issue aguinat the respondent Willian &. Dever, 
Mayor, The appelles doce net appear in thie court te defend this 
Judgment, 

Several pointes are made by the defendants, but one is 
sufficient to justify « reversal. There ie a fatal variance be- 
tween the relief sought in the relater's petition and the judgment 
entered, . 

The relator aseerted that he bought ea certain piace 
of business and afterwarde applied for a trenefer of the license, 
that Willian F. Dever, Mayer of the Oity of Chicago, refused said 
transfer of License te petitioner and the petition prayed that the 
writ of mandasue be iscued directing Dever te grant sald transfer 


ef license, The Judgment orders that the writ of mandasue iesue 





against Williem &, Dever, Kayer, ond “he is hereby ordered te 
iasue a Retail Beverage Dealer's License, Claes 'A' te Gerafin 
Goliak. * 

This judgeent wae erroneously entered. The petition 
does not allege thet the petitioner ever agplied for a retadL 
beverage dealer's licenet, oni no facts are set forth therein 
to establish his right ts any such license. ‘The petition is 
predicated solely uwpoen the dexand and refusel te trenafer a 
retall deverage denier’s Lieaise, The Judgaent is not responsive 
to the iseue made by the petition and snawer., Tt le welk es- 
tablished that a judmaient wet conform to the shiegatione ef the 
petition and precst, and that a materiel varionce between the 
relief sought and that awarded is fatei te the Judmeent., Belford 
ve Vondward, 198 T11. 192; Berty Ures Pelakow, 181 Tll, App. 





Yor the above mentioned reason the judguent is 


reversed, 
REVERSED, 


Matchett and Johnston, JJ,, coneur, 


Tay: 


Ae 





104 «© 31943 


a 
THE PEOPLE GF THE STATS 
OF TLLIF0IS, 
hefendant in Rrror, 
va. 


ALLAN VEGELL, | 
Plaintisy ia Srror. 


RAROK To THE MUNKOLPAL COURT 
G¥ CHICAGO, 


Ai, al 
9AAT.A. 62 yy 


43. “kt ‘i ofhe 


WR, PREBIDING JUSTICN MeeuHaLy 
DELIVSRED THE OFISION OF THR GOWRT, 


My information 1t wan charged that the defendant 
with an automobile wiifuliy ond molialensaly wade on enaanlt apon 
Denonick Cusamene #ith iautent to infliet ween him bedily injury. 
Yeon trial ty the aeurt defendant wan found gublty and Sines $25, 
He secke the reverend of thie Juignent, 

The seeldent happened on Jone 17, 1986, at shout 
9330 o'clock in the evening, nt the fiterasotion ef Longley eve. 
mee and 78th street in Chicage, Defendant wae golmg south on 
Langley evenue driving an cutemebile, ond Susamene ves coing 
east on 75th etreet sn a metereycie, | 

Surameno tenet fie? that ae ke aperagenhed the intere 
section ke wae going ot the rate er ten or fifteen miles an beur, 
when suddenly the ¢efondant shot in front ef him et the rate of 
seventy-five miles an hovr withont secumding any geng er tignal 
er giving any warning; that the trafvig at the intersection ras 
*eretty heavy,” whieh prevented hia fron seeing the defoudant's 
nex, "It was not very light,” clthoug) wie street lights were 
Lit, Cusanane's sotereyole struck the autemobile and he wae 
threwn to the ground and infuret. On crore-oxunination he endd 
that the defendant wes about four or five feet way from hin when 
he first saw him and thet he wes mneble te state how fast the 
aefendant wae going. 


“esa As ae 





The defendant testified that he wan going south on 
Langley avenue st about ten or Fifteen miles wm hour: that when 
he came te 75th street he came te «= "new stop" ad looked first 
weet ond saw nothing exeept sonething nearly « bleck sway meving 
oantward; thet 1% wag quite dark at the time ond he could not aee 
hew faet it wae coming; that he saw an oantommbile coming from the 
eaet and put hie car inte second gear and cleared it; that when 
his driver's seat was about on the aoutherly street car track he 
agein leoked west and sav a motereyole about ten feet sway going 
what he considered "pretty fact"; that be stepped @ Little harder 
on hie autemebile te get over, but hie machine did net plek up 
fast ond it wae etrusk by the moteorcyele om the side; that ofter 
the accident he eteopoed bie car end saw Cugamane on the pavement 
and a man picking him wo; that be then went to the drug store on 
the corner and gslied wp the police department, smi then saked 
for the names of sone witnesses, Ke remained on the scene of the 
accident until the selice can, 

There was other evidences tenting to shew that the 
street intersection was not well Lighted, 

The fugte in this ease come squarely within the 
decisions in People v. Adame, 269 111. 336; and People v, Anderson, 
SiC Ti2, 300. It ia net the lew that « person is oriminally liable 
for every act of mere negligence. Keekless md wanton negligence, 
as applied te the rumming of meters ond vahicles, implies a positive 
disregard of the rules of digence and a reckless heedlessness of 
consequences, Ordinary negligence merely denotes a negative quality 
im a person im attending or discharging a duty. 

Asnuming that the collision tock plaee because of the 
negligence of the defendant, the evidence does not prove — than 
this, The only evidence tending to show recklesmens wag/otatement 
of Cusanane that the. defendant's oar wae running at the rate of 
seventy-five miles an hour, dut he subsequently adisdtted that he 
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wae wmoble te state how fast it wae going, We must therefore ace 
eept the testimony of tue defeniant that av he apsroached Langley 
avenue Be Yae going only ten or fifteen miles an howr. The darke 
ness and traffie evidently prevented either sarty from seeing 

the ether im time te ewol4 the collisian, The defendant's senduct 
after the acoldent aieo meretives any wanton er wakieloué intention 
en hia part. fe mtayed on the seaene end teleghoned te the neolice 
department, regerting the aceifent and ressining until the police 
appeared, 

We ahowld not be utideratood am holding that the cele 
aivien ocourred seleig through the magligence of the defendant, 
Se area expressing ne opinion on that point. «6 de hold that the 
evidence fuils to prove the gaarget in the information, namely, 
that defendant unter the ¢lreuetences showed “an abandoned and 
malignant heart" ond “unlawfully, wilfully oni maliciously" made 
an aaeankt in and ueen ome Genonieck Cumamate with intent then and 
there te infiiet upon the pereon of said Domonick Gusamano a bodily 
injury. 

The fudament ie therefore revereed with « finding of 
faet. 

RIVERSSS VETN «4 FIPCIRG OF FACT, 


Matonett on4 Jonneten, 77., eoncur. 
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We find ae of ultinete fagt that the defendemt dia 
mot om the 17th day of June, A. D. 1926, ot the City of Chicago, 
in esid State of Giineis aforesaid, with « certain inetroment 
eoomonly called an automobile, cald sutemobile being a dmmgarous 
and deadly weapon, *ithout any considerable prevocntion whatever, 
and wader eirauwmetaness gheving ah abundened and malignant heart, 
wilewfwliy, wilfully and maliciously make an aecenht im and wen 
one Deneniok Cusumano with intent then and there to infliet upon 
the paraon of sald Domenick saseecniel 0 NS injury, contrary te 
the Statute in such oswe cade and provided, and against the pesea 
an4 4ignity of the People of the Gtate of Thidneois, 
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PROPLY OF THR GATE OF ILLINOIS, 3} 
Defendont in Srrer, 
BRAOR TO MUNICIPAL coURT 


WD es 
Bie O¥ GHIGCAGS, 
AICHARD &. PARKER, 
Plaintiff in Srror, 
§ A OE fh {2 Sy ¢ y= 
2 A vA A. AW a » ead Kasi! 


eS od ow 


WR, PRESIDING JUSTICE mesuNRLy 
DELIVAHED THR OPINION OF THR coURT. 


Kury Hampton flied «a eompleaint charging defendant 
With wilfully ond wilarfully keeping and carrying om on amploy~ 
ment agency in the City ef Chicage without firat procuring a 
lisense so to ¢o frem the State Board of Commissioners of Labor. 
Yeon trial by the esurt he waa fownd guilty and fined $200 and 
costs. He seeks a reveraal. 

The abstract does aot purpert to centain ol) the 
evidence heard on the trial, We must therefore ereeume that the 
evidones, Lf completely stetracted, wowl’ sustain the judgnent. 

weki, “18 TLL, 104; Glos «. Shedd, “28 122, 00; 
epeft, 9049 113, 203. A reviewing court will net ax- 








awine the record in order to reverse a onse, eines the abstract 
meet contain sufficient evidence te Justify the court im auch 
Sity of Chisage, 902 ILL, App. 139; 
mam, 170 Til, Avy. 7%, 

tery Hampton, the eemplaining witness, teetiniod that 
she ei « eign over the d4efentant's office which said "Jobe." She 
tol4 Parher thet she eas locking for a job, and defendant told her 
if she gave him $5 he would put her to work in the morning; that 
he gave her » paper to sign, which she signed ( tte paper does not 
aopear in the abstract); that she did not get a job, and he again 
promised te get her a fed, but she neither get # job nor her money 


baek, 
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Thomas Rouchier, on inepocter of private ompleynent 
ageneles, called upem defendant's plage of business and made a 
Fequest that the complaining *itneas' money be repaid te her, 
Defendant told the agent te get eut. On the ineide of defendant's 
place ef tuniness war o large pleeard stating persone were wanted 
for different Kinds of work, Defendant told Bowuskhier that he wae 
the preclident, seeretary, treasurer, and everything that went with 
the concern. Seychier testified that Parker had no Licence. 

It de geneudet that ¢eferdant hed no lieenee, but he 
Claims that he vae acting fer - sorveration which secured jobs fer 
mesbers only; that the nome of the servoration of whien he was 
president and generesl mansacer wes the Americmn Unity Yelfere League 
and Labor Tmlen, and thet Mery Faseten paid her five deoliscre te 
Join the organization; that he vas acting for thie cerveratiaon and 
mot ae on individual, The trial court wae eridentiy of the epinion 
thet this alleged corveration, the exictence ef which does not ap- 
pear to be proven, wae waréiy o Sleeuier by whieh defendant carried 
On the Gusloeas of an eopleyrert agency. The veserd bevere us amply 
justifies thia conclusion, 

It in said that dafendant is charged with ome offense 
and fowad guilty of spether, Tha abotract saye that the court found 
the defendant “guilty in senner wt fore as charged in the inforwa- 
tien," We 49 not widerstend the baste of the contention that there 
ie a variance betveen the futigient ond the charge. 

It is aeserted that the fine is exereeive, but there is 


RO evidence to support thie. The court might well believe thet the 
defendant's alleged corporation vas merely a blind te conduct am 
employment ageney through which he wight fleeoe ignorant and une 


suspecting people, 
fhe Judgment ie affirmed. APFIAMED. 


Matchett ant Jehneton, 33., conour. 
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R, 7. DYYRA, Trustee, } 
Appellant, } 
ua APPRAL PROM MUBRIGIPAL copper 
OF GHIGAGO, 
ROYAL IRGRMNITTY Cueeany om a 
oF SEY YORK, PAA '.A D 2 
Appellee. ; ieee riers 


UR, PRRSIDING JUSTION MegURELY 
MMLIVERED THE OFINIO OF THE coun, 


by this appea) plaintiff eeeko a reversal of an 
adverse judgment in a case tried by the court, im which plaintiff 
sought te recover en a burglary inevrener pelicy iseued by the 
defendant. Plaintiff ever in the trvetes for the benefit of the 
ereditors of the Cooper & Pellock Bootery, o eartacrahip eaxpened 
of Rert 2. Pelleck ond Kenjawin Geaper, hereinafter sailed plaine 
tiffe, engeced in the retail shoe business af 5610 Test Nadieor 
etroet, Chicago, 

Piaintiffa claim that « burglary was committed on 
seid presises on Hay 19, 1925, by reason vhereo! they suffered a 
Loss in merchandise to the amount of 049791.20, for which defend. 
ant, under the terme of Lt poliey, ie ebliguted to indemnify them. 
The defendant denied that any burglary tock place as claimed and 
denied’ thet the plaintiffe kept books and seccounts as required 
by the policy ae s canmdition of liability. Upon the trial the 
Court was evidently of the opinion that the alleged burglary wes 
net genuine an¢ sleo thet the insured had not kept the required 
benke of account se that the exact smeunt of loss could be gem 
Qurately detersines, ané found for the defendant, We are of the 
opinion that the evidence fuotified this conclusion, 

Wee there a real burglary? The partners, Polleck and 

Cooper, were conducting = lesing »usiness in the spring of 1925 
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and their erediters were oentinusily pressing then fer maney, 

On April 15th tuatnese wae eo poor that after consulting with 
their largest eretitor they determined te Liquidate their buniness 
and s#1i the steck ef geode on hand, Gm April 28th they proeured 
from the defendant the burglary inwurance policy upen which this 
mult ia based. A olesing out sale was commenced about May Let and 
continued until May 16th, It wae claimed that on this night or 
the morning of the LOth the burglary oscurred, in which about 
@leven hundred paire of shoes were stolen by burglars, 

the atere wae equipped with a Kelianee Alarm system, 
whieh consisted of a twelve inck gong lvocntied on the outeide of 
the stere over the front sie windew. The windows amd glass door 
were lins4 with tinfyil in such « way that the breaking of the 
glass completed an sleetrical centact whieh omured the gong te 
ring, ‘here wae « ewiteh for turning this slarm en and otf, near 
the rear door of the store, about vorty feet from the front of the 
building. The fron? deer wae on the Left side, im a sort of ene 
trance, about four fart deep. To the right of tha door, and exe 
tending te the main front window, wae a wialler shew window with 
& glees about eight feet Kign. Lack of thia windew was « display 
S9ace separated (rem the rest wi the store by a wooden partition, 
in wich there were two auali deere opening inte the store reom, 
which were fastened on the inside or store side of the partition 
by catches. 

Polloek testified that as elesed the store at ten 
e'vleck on the evening of Way 14th; that he locked the baek and 
frent doors, turned on the burgler alerm switch ent turned off 
the lights; he knew the <larm system wae in working order; that 
when he renched the store about nine o'eleck the next morning he 
found a hele in the glass of the small shew windew, te the right 


eof the front door, «nd a brick lying on the fleer of the show 
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window with broken glass on the entrenee floor and the inelde of 
the window; that the hole wae jagged, sbeut « foot aad a helt 
equere end twe aid a hal? feet trem the ground, ie found the 
burglar alarm switeh turned off, the baok tooar open, and the 
shoes mineing, The shees hed heen taken oui of the boxes bet meat 
of the texee were in their plages on the shelvea, although nome 
were on the Mlecr. Ne netifiet the police, 

Pauley, the jeniter of the tuliding, testified that 
he swept tue sidewalk im front of the store at seven o'aloek on 
the morning of Bay 19th; thes he sethoed a anies sign in the 
email show winder and etepred te rend it, ond that the glesm in 
that vintew wae not breken at tint tine; that he swept owt the 
entrance and was within « few inches ef that windew, After finish 
fug he went heme fer breakfast snd returned showt nine o'clock; 
he then neticed the sign was off eud e kel« had been out in the 
glass as if it had been out by & glass cutter; that it vas a square 
hole, one wide of which wan jagged. That he went inte the store 
ond telked to Pollock ond « Ur. Simenson whe wan rumoainy the gale 
for the pertuere, Pollecy telg Simeneon to clive Pauley a pair of 
shoes which wee ¢ene, Sixoncom saying, “If anybody comes eround 
and asks yeu whet you seen, tel) thee ne, you didn't see anything. * 
Polleck wae etem4ing right beside hic when thie wae esid, 

tuhe was « boker where chen was four doors from 
Plaintiffe' wetore, fe testified that he wae werking in his 
bakery from twelve midaieh?t of the 14th wetll twelve o'clock noon 
ef the 19th; that he wae in the back part of the bakery with 
anether wan, They had a deg tied to the back door, All the 
doers of the bakery wore open. They worked about fifteen feet 
from the back 4oor. one of the machinery wae runsing, and the 
Witness’ hearing was good; he did not hear er notice anything 
unusual that night or merning. ‘That it was necessary to pass 
his shop in order to get from the rear door of plaintiffs’ store 
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to the alley; the partageway was tepmarrow for an automobile te 
pase; that he heard no gong. 

Collie testified that he and hie ‘amily vived die 
rectly above plaintiffs’ stere; that he was home From 1O:3¢ p. m. 
op the 19th until shout 7:00 «. m. om the lth, Mo slept in the 
front reem. Hoe did not sleep very seundly, fe heart ne gong 
sound mor 414 he hear spyoms walking im the store belew, When he 
left abont five or tem minutes after seven in the morning he saw 
Pauley eveeping the ui dewalk, 

Officer Surke teatified that nene of the eatches on 
the partitien deere from the window te the atere was broken, The 
back 4oar wae epen, but there were no marke of forge on it. He 
tentified that he theught that a man wveuld ve taning a great chance 
to get through that bole im the window. Yhe ewpty shee boxes, with 
the exeevtion of a for, wers im oxder ov the alalves, 

Amotaer efficear testified that grior to the 18th of 
Bay he suggested te Yelieck that he leave ao light in his etore at 
night e¢ that polies officers could wee Af anybody was in there, 
to which Yelleck reyliod, "1 sheuld werry, i om covered by insure 
ance,” 

Peliosck'’s tewiiseny wae contradictory in many reese 
pects. For invitees, he siated Sant as soon as he came te the 
doer he noticed the window wae broken, aitheugh in the statement 
whieh he signed just after tae slleget burglary he seid he epened 
the stere in the woul way and did not knew that there was any- 
thing wrong witil he went te turn off the olerm and saw that the 
store wan littered with boxes, That he then investigated and 
fount the window had been eracked. 

It de wighly deprobable taat «a burglar woul’ cut s 
hele in the glaes window or could Aave crawled through & hole 
Plased as this was ahd 8G wmsll. Also, how could he get inte the 
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estore through the partition dcore betwean the shew windew ond the 
etore reom without breaking the cateheat from Fauley's undentied 
evidenom, the alleged burglary must have taken place ia duyligns 
between 7:50 and $260 o'eleck in the morning, it is tooredible 
that burglare could in this short time have rewoved over one 
thousand paire ef shoes from their boxes or would have replaced 
the boxes on the shelvee or could carry the shees away through the 
back door without the neighboring baker or hie helper knowing any- 
thing about it. 

¥rom theae and other clreumstances we eannet oay that 
the conclusion of the trial court that there was no genuine burge 
lary *ae manifestiy contrary to the evidence. 

The peliey 41d mot cever lows “unleas hooks and age 
counts sre regularly kept by the insured and are kept in ouch man- 
Her that the exact asiownt of loss gan be agcurately determined 
therefrom by the company.* That sueh a gondition io a reasonable 
one and that the failure of the insured te comply with it wild 
relieve the company from liability, has been held in German ineure 

nce Ur oe & Up., 67 IL, App. 370; Merehante Kationg) Ine 
Surence So. v, Dumber, 36 111, App. 574; Bingars 
Ye Forehand, 169 111, 626; wee aloo 14 A, OC. L. 1140. 
Plaintiffs kept no inventory records whatever nor 








any other books from which the exact amowst of less om Kay 19th 
eould be accurately 4e‘ermined, There wae an attenpt te obviate 
this failure by intro¢ucing a so-enkled balance sheet or finenctal 
staterent, but 4t wae shown that this statement was made and given 
te the Flersheim Shoe Company for the purvese of obtaining eredit, 
Purthermore, it wae dated May lst and not Bay 19th, the date of 
the alleged burglary. All original sales slips from the easn 
register and all invoices were destroyed by Polloek and he was 
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wnable to prodiee any of them at the trind. lie adwhtted that the 
decks contained only figures and did net tell in detail “wast the 
stuff was." The court was sustified in concluding that the 
Plaintiffe 414 not Keen the required becke and sceountes, 

Gouneel for plaintiffs complain that their action 
for a non-svit aheuld Have been allowed. Such & motion shewld 
have been wade before the court states Lte finding. Municipal 
Geurt Ast, chap. 37, ene. 413 (Oshi2l); Wedge wv. Comm, 202 Tai. 

» S02 Ill. App. 230; 


eRe, 174 Lid, app. 273; Doube wv, suppenhelmar, 
272 ila. Si. The receréd bere shows that the plaintiffs’ metien 








fer a noneselt wae wade too late, 
The Judgeent is sorrest ond ia arfiraed. 
AFVIAKED. 


Matehett and Jennoten, J7., coneur. 
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MORRIS PSLDBAM, NATHAR RK, FRLGWAR, } 
DAVID I, FELDMAN and ABRASAM FELDUAN, ) 
Deing Business as &. Feldman 4 Bonw, ) 
Apooliants, } 
ce APPEAL VROM MYNICTPAL COURT 
Y OHY CAG. 
00m aommen, OF CHL CAGO 
Appell ee, 
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BR, PREGIDING IVGTICN NesvneLy 
WRLIVERRD THA OFTHION OF THE COURT. 


thie in an attachment auit tried by the court, which 
fousd fer the defendant, Pisintiffa sppealed from the Judgment on 
the finding. | 

The affidavit ofor attachment alleges that Aefendant 
owed the plaintiffe $174.50 Yor goods sold and delivered and that. 
the place of residence of defencant was Philadelphia, Perneylvania, 
and that ‘paid defendant sae departed from this state with the tie 
tention of having hie effects removed, and that he le about to 
reaeve hin vroperty from this etate, to the injury of the plain« 
tiffs, Defendant filed no plea traversing the allegations or the 
affidavit, 


The eaee was tried in a logse manner, Defendant ate 


mitted that he owed piaintiffa the amount glaimed and apparently 


the ¢eniy content wage the attachment. 

Plaintiffa' attorney in his brief says tuat the 
Judgeont must be reveraed for the reason that ae defendant filed 
no plea traversing the facte stated in the affidavit upen which 
the attachment issued, suck facts are therefore adimitted, Chap. 


11, fac. 27, Ill. Stat.; Gone y. Lincoln Stare, 209 Lil. App. 400; 
Lloy4 v. Lingoln Stare, 209 I11, App. 422, 


Refendant's brief makes no at .enpt te controvert this 
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point. All the casenm cited by him are cases where a plea wap 
filed by the defendant, As the point of plaintiffs ia apparently 
coneeded, the grounds wtated in the affidavit for attachment must 
be considered as admitted. 

The judgment is therefore reversed and the cause 


remanded, 
RAVEHSED AND REMANDED, 


Matchett and Jonnaton, 7),, onneur, 
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JACOB NMERLEUSOH, ) 
Appellee, : 
APPEAL PROM SUPERIOR courT 


vs. 
OF COOK couHTTY., 
HENRY A, KEYLBUSCA, 9) . ee } 
ao Appellant, w@A4 iA. OK d 
a | 2 


BR, PRESIDING JUSTICN MeSURELY 
DELIVERED THE OPIBION OF THE COURT. 





This is an appeal by defendent from an adverse judg- 

“ ment for 95572 in an setion brought on a check for $4400 dram by 
him and cashed by plaintifY. The verdict ef the jury was fer the 
amount of the cheek with interest. 

Plaintiff deelared on the common counts, to which 
@erendant riled ‘ plea of the general ieuve and aleo asserted that 
the check was given te plaintiff as consideration for an illegal 
transaction, and filed a plea of set-off, claiming that he had 
made loane te the plaintiff after his check was cashed aggregating 
more than the amount ef thia check. 
Defendant's counsel agserts that this is a controversy 

between brothers, and that the transactions between them arose 
out of ynlawful deals in liquor. ‘hey are described as “boot- 
leggers."” Plaintiff testified that he received the cheek from 
his son (defendant's nephew) and « man named Getty, a “boot- 
Legger,* and that he took the check down tc the bank and got 
it cashed and paid the money over to Getty; that he cashed the 

- gheek because his von told him thet the defendant said he should 
cash it; that he asked why the check was not made out to Getty 
and was told that defendant did net want Getty's neme on the check; 


that he, the plaintiff, knew what Getty's business was at the time 


he took the check. 








Tags ROLAMMA OKT TANT 
“epuros Bod to 


ESd AT AAS 


xagneen exten SULCTeGHS =. Aw 
Rie) we TO waTELen aRY CAMRY LASKY 











eis ser sav ‘ean ent te pails amt .Ytidetate nt ba 
ae .tuensdal dehy towdo vit to | 
Kodsw Md ,Atiatoo aguiaiog OTe ne bei iveh “eticate feet 
tens ‘beltepns obfe bas oneal Lexsaey 909 tp ete a “Bel, jouw 7 
“Hoyeitt sme 202 aot ohienee na Yetsatase oF aorty saw oesia at 
had oct doit shintete ,Yreatee to wola a Be flt ham ooltoeonee 
| atten tage bated pew “oare ole Sed'ta Thidabete ont of easel eben 
toads okt to Pappa ade nats oxen 
Udteverines 6 al eG InXt asaeene Donawos at dacbaetet : lage 
ohola meet werted anotisawnexd ocd fedd ban ere aosmeed 
 adoed" a2 bedivseeh ors gal .xeuphd mi eiand tote tn te tee 
Se ee odd Lovdrost oh tase hottidued Ythente rt ‘oan Welty 
nbede™ 6 gtde0 homme cae 6 bin (wesiqae a taabasted) aoa okt 
| fy Bm nes we ot cas doen act Sot ok fad mw * eenaN 
bee sae aala nena ot ee ee a sr re * 








195 + 31327 


JACOB NERLEUSCH, ) 
Apnelise, ) 
APPRAL, VAOM SUPIRTON cover 
¥S,. 
OF COOK somrry, . 
HBERY A, MERLEUVSCH, 
Appellant, 


MA. PRESIDING JUSTICR MeSURALY 
DELIVERED THR OPTION OF THR cOTAT, 


Thie is an appeal by defendant from on adverse fudge 
ment for $5877 im an aetion brought om « cheek for $4400 dram by 
him and eashed by plaintiff. The verdiot of the jury was for the 
amount of the cheek with interest, The olaintiff does not appear 
in thie court te defend hie Juctgmeont. 

Plaintiff ¢eelared om the comeon counts, to which de- 
fendant filed a plen of the general teene on? aleo sanerted that 
the cheek wae given te plaintiff ae caneideration fer an illagel 
transaction, and flied a plea of seteoff, claiming that he had 
made loane te the plaintiff after hie cheek war cashed aguracating 
Bore than the imawnt ef thie cheok, 

Defendant's counsel asserts that thie in a controversy 
between brothers, an¢ that the transactions betwee them arose out 
of unlawful deals in liquor, ‘They are deseribed as “bootleggere.” 
Plaintiff testified that he received the check from his som (de- 
fendant's naphew) and a man named Getty, a “bootlegger,” and that 
he teok the cheek down te the bank and got 1% cashed and paid the 
Money sver to Getty; that he cashed the cheek beeeuve his son told 
him that the defendant eaid he should gash it; that he asked why the 
check wae not unde out to Getty and wae told that defendant aid not 
want Getty's name om the oheck; that he, the plaintiff, knew what 


Getty's business wae at the time he teok the gheok. 





It is claimed that this transaction aross out of the 
"“bootlagging"* business and that it was reversible error for the 
‘gourt to prevent the orase<«examination of plaintiff as te hie 
knowledge of thie fact. This exuuination shoulda hare been allowed, 

The dafendant tertifies that he leaned various sume te 
the plaintiff, aggregating 24400, whlch were newor repaid, and supe 
ported thie by introducing ehecke given te plaintiff. Plaintirr 
gays that he was “pretty sure” these checks were for merchandise 
whish he had sold his brother, Yo negative thie, defendant tes. 
tified that he had given plaintifr a nuwber of other checke for 
various sums, which vere for merchandise, and offered euch checke 
im evidence, whieh he eald contained notations wiich distinguished 
them from the cheeka given to plaintiff fer Leena; but the court 
refused to allow theee checks slleged ta be for merohandise to be 
intreduced in evidenee. 

These cheeks ehowld heve bean admitted and the defente 
ant permitted te testify ae to now he identified then from the 


be 
ohecke alleged te /eiven to plaintiff for loane. Thie vould have 


tented te suppert defentunt’s plea of atteo?f and alas to refute 
Plaintiff's denial that ®e wes in the Liquer business, 
For the reapone abeve indicated ,the Judemeant ie ree 
versed and the cuuese renancded, 
AZVERSLD ABT) NEMARTRD, 


Katenett and Johnatoen, 77,, concur. 
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VRARK KRAUas, 
Comp. ainment, 


TR. 


VEROBICA KRATSE, 


»inhibtmnsataly APPRAL FROM supaaton COURT 





OF Cook counyy. 
VEROSICA KRAUSS, 


ie it rene ei ge a a a ga on A Sie Rit agar tan ea Neer tg 


Cre en-Complainant, 
Ve. 
PRANK ER AUSS 9) " A [ t t fhe 6) ) o~ 
Gre se-Defendant. (ed) A. eh. @: pd 3 


wR, PRESIDING INSTICR MeSuURELY 
DELIVERED THA OPINION oF THe CouRr. 


This Le a appesl ty Vereniea Krause from an order 
denying the prayer ef ner petition, im whiek she agke that Frank 
Krause, her forner husband, be held in contempt for failure te 
pay srrearsges amounting to some $3,000 ararted te her by « de- 
eree of diverce for the susvert of tee miner children. Ne ree 
plied by affidavit to the erets-compiainaut's petition and the 
eourt after hearing evitemce entered ite negative order, 
| The parties were warried in April, 1910, and Lived 
together until June, 1917. ‘Twe children were bern to them, and 
wers fourteen and twelve years old reepectively at the time of 
the hearing ¢f thie petition, in fume, 1917, ‘rank Krause 
joined the United States “avy and was in this service until 
August 25, 1919. When he sought te return te hie wife he found 
that she had moved {rem their old addregs and was openly Living amd 
cohabiting with one Hike Sulec., Ne thereupon Tiled a bill for 
divorce sguinst her, charging adultery. By subsequent agreement 


ef their respective attorneys ond in order, he aaye, nei te caune 
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any scandal te his miner shildren, Mre, Krause filed «a cree. 
bili and preevred the diveres with the underetanding that no 
Support should be asked for hernelf. The deeree ras entered 
June 16, 1920, end $10 a week wae ordered to be pald for the 
support «7 the twa ehildren, 

Myre, Krause was marrie¢ to ike Bulee in 19%, and 
hse had the children in her eustedy all the tiwe, rank Krause 
hae remarried and hee twe children by hie second wife, He teatie 
fied that he earne? from #90 te 9156 a month, and that he has ne 
Savings; thatihe worked as gardner, There was also before the 
oourt a report oriticiaing Sre, Bulee'sa reputation for honesty and 
her conduct as a mother, 

Tas chancellor was evidently «ef the epinion that 
under a1. the clrowetusces the petitioner had net shew: that 
Frank Krause had wilfully refused to comply with the dacree with 
reference to the payments to be made tuerewder., We sre of the 
opinion that the ewidenes Justified thie cenclusion, und the 
order appealed from ie affirmed, 

AFFIRMED, 


Matchett and Johneten, 77,, ooneur. 
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THN AUDOLPH WURLITUGH GONPARY, 
se Corporation, 


) 
Appelies, ! 
APPEAL FROM MUNICIPAL court 
vo. 
} GP CHICAGO. 
LILYAN VALERA, ) 
Appellant. ) 
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UN, PRRAIDING FVGTICN NoesUASLY 
DELIVERED THE OPINION OF THR COURT, 


Plaintiff teck Judyment by confession against deo 
fendant on a proud seury mote with a power of attorney eigned by 
her, Gn motion she was granted leave te defend, the fudgment te 
stand as seourity. Upen trial by the court the judgment fer 
$1644.15 with attorneys’ fees of $149.47 was confirmed. From this 
defendont appeals, 

Defendant's acte ras given plsintLi? ae part ef the 
purchace price of a plano and her defense ia (1) that there was a 
breach of the implied warranty thet the piane should be reason- 
ably fit for ite purpose; (2) that the contract of sale was sube 
Jeet to her apprevel within thirty days; and (3) that there wae 
an independent eontract te reseind the transaction, 

My, Fenton waa owployec by plaintiff ae & #aleaman. 
In July, 1925, he wae in charge of a branch of plaintiff's bust- 
nes¢ located near defendant's residence and called upon her and 
negotiated a sale of an¢ dolivered a grand pisne te her subject 
to her eppreval. This piane proved uneatiefactory because of 
ite size, and defendant requested tte resoval and the sane was 
Fenoved, August lOth Mr. Fenton took the 4efendant to the 
Wabash avenue store ef the plaintiif where there wae a wider 
selection of pianos, Defendant had no exporience in mueieal 
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inatruments of that kind, dif not play the plane and hed never 
orned a plane before. She selected one whieh seemed satisfactory 
and Fenton told her that if it shevld not be watiefactory it might 
be returned, With that understanding ahe paid $290 on aceount and 
executed the note in question, secured by chattel mortgage on the 
piane, 

Defendant anys that a day or so after the piene was 
Aeliveret 1¢ eanowded “lLeud and bangy." Yhereupen she called Yentean 
by ‘phone and he promised to send « tuner, saying it wae always 
Recestary to tune an inatrument of that kind with reference to 
the room in which it was used, 4 wae atill unsatisfactory and 
Venton sent a factery expert to put it in order, but this failed 
end defendant requested that the piace be removed. Fenton asked 
leave te have tse plane romain in defendant's apartment and that 
he be permitted te bring prospective purchasers te the apartment. 
Such leave wae granted ond prospsete were brought by Fenten to the 
aoartaent te exacine the sianc, Featen then examined the tnetru- 
ment and etated that he "didn't realice what bed shane the plane 
was in; I couldn't sell that piang in that cendition,* and that 
he would have it returned to the plaintiff, 

A Bins Hartman, who wat o profersoeional mugiclan with 
fifteen yoors' experience, teotified that she exanined the piane 
and that the tone wea Lagking in “quality snd beauty;* that the 
“tone ie dead. It Ase no resonence or overtone, *** I don't 
think tuning would tmwprove the quality of the tens, ** It would 
appear to me that the action of that piano was smong the cheapest 
I have ever tried. I mean tae cheapest in price and the poorest 
in quality, ** Some of the keys would atick.” In a goed piano 
after you strike a Key you tear the ring for a certain length of 
time, “This was like » thud," She testified that ehe neard 
thie plane before and after 1t was tuned, "I would renk the plane 
a8 one of the cheapest I have heard, * 
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wartin Marvinac, a piane tuner of thirty yeare ex+ 
perience, exaxined the piano with two men from plaintiff's office. 
He saye the plane “leeks quality in tene;" that “it hae ail the 
parts necessary to make an instrument, but they are not assembled 
in such a way ae to make if # firet-clasea inotrument. It has no 
carrying quality « no tene-aerrying quality. In my estimation it 


de net conetructe4 to have a geod toneecurrying quality. ** Thie 
piano is unlike a plone of ite value and class ond cort and appear. 


anee and everything im gemerel. *** It ie not constructed for a 
high-grade piane in any way. You cannot get very much result as 
far ans music peasitbiiity is concerned.” That while the hammers 
could be “velced,” wuich means pricking the hommers, it would not 
“stand uwp.* That it te a “commercially made pinne, one made to 
Bell quickly." 

This testimony ise net substantially denied. The tro 
men went by plaintiff testified that the piano needed vcioing; 
that the *yump” wake . Slight neise. 

3 See. 15, chap. Lia, 111. Stat., provides that where 
it appeare that the buyer relics on the aclier's skili amd judge 
ment there is an implied warranty thet the goods sold shall be 
reasonably fit for the purpose for whieh the goods are sold, 

Tn J. 2, Seeburg Piano Co. v, Lindneg, 221 T11, App.94, 
it wae hel4 that there was an implied vrarranty that a pipe organ 
gould be satisfactorily played oni used in the service for which 
it was beught, ond that if the evidence showed o breach of sueh 
warranty the buyer could net be held Yor the purchare price, We 
hold that in the inetant ease there wun an implied warranty that 
the piane weuld be reasonably satisfactory to the purchaser for 
the purpese for which it wae bought, ond that the evidence amply 
proved that it failed in this respect and there was a breach of 
the iuplied warranty. 
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Fantom teetified thet the "sale wns negotiated on 
the dDagia that 1t was toe be on thirty 4aye trial.” It ia not de- 
nied that defendant netified him within thirty daye that the siane 
Was vneatiafactory and requested ite reneveal and that he agresd te 
have it removed, There is no convincing evidence te contradict 
this, kr. Fersival, plaintiff's general manager, wae present only 
part of the time while defendant was examining planes in the Fabash 
avenue store and did net hear ali that wae sald between Fenton and 
the defendant, 

Fenton's awtierity to make oveh conditional sale is 
attacked, He wae the general sales agent in sharge as the braneh 
store of the Plaintisr una Was recognined a8 a general agent. If 
there wae any limitation om bis authertty to nexetiate and make 
terns with o purchaser, gust Limitation wae mown anly te his 
principals ait simsel?. Se far ae the public was oonecornad, he 
had apparent authority te negotiate the terms of sales, Bwen if 
he exceeded hie private inatructione, yet if he acted within the 
apparent scove of hie authority, the plaintiif will be bound, 

mer, 206 Ili. ADD. 432; Parker wv. Griliy, 133 £11. 
App. B00; Ue 8. Life ins, Ga, ¥ _Advenee Co., 8 T1l. 849. 


The evidence eetablished a reagiesion of the contract. 





Fenton repeatedly told defendant that plaintiff woyld take the 
piano out of her apartment. He se requested Percival, the general 
manager, who promised to "piek it up.° Later when Percival and 
Venton were discussing « commission which Fenton claimed on the 
sale of thie piano, Percival refused to ellew the same, saying 
“that pianc 1s coming back and you 40 not get any eredit fer it,” 
and that it would positively be picked up. It wae suffi olentiy 
established that the plaintiff agreed to take the plano back, 

The defenses asserted by defendant were sufficiently 
established by the evidence and the trial court was not Justi fied 
in finding against her, The judment will therefore be reversed 
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with a finding of facte and judgaent of nik eapieat will be en- 
tered in thie court. 


REVERSED PITH FIRDIBG OF FacTs 
ABD ITOOMGMERT OF BIL CaPlar, 


Watehett and Johnetan, I°., coneur. 
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235 «= 31367 PIRDING OF PASTS, 


Ya find as vitimate facta that there was an implied 
warranty that the piene in question would be in playing qualities 
Yeasonably satiefacteory to the defendant, aid that there was a 


breach of such implied warranty. Ya sieo find that the sale wae 
conditioned upon a thirty days trial of the plane by the def onde 
ant, and that within gaid time the piano proved to be uneatiefac. 
tery, and that plaintify wae s¢ notified and agreed to reneve 


the piane from defendant's apartment. Ve also find that plaintiff 
agreed to reacind the contract and take buck the piano, 


yay ae 
: a 
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GARULINE LEDEMER, Executrix of 
and Trustee Under tne Ti11i of 
Samuel Lederer, Deceased, 


) 
\ APPRAL FROM MUNICIPAL COURT 
va. 
OF CHICAGD, 
aaa GOLTMAN, alias SAuT 4, 
Dae AB Tk ¢ 
Appelice, 4 AZ eae Oe eo Qf 


N\ 
\ 


BR, PRESIDING TuMTIlce BesuRELyY 
DELIVERED THR GPINION OF THR GoURT, 


This fs an appenl by plaintiff from an adverse Judge 
ment in a auit te recover rent. Under a written lease with power 
ef attorney, Judgement ty confession was first entered against de- 
fendant, but om his motion this was set aside and upen hearing by 
the court the judgment was against the plaintiff. The defendant 
does net appear in this court to defend this judgment. 

The leasa provided for rented at $125 « wonth and 
expired April 30, 1925. Uelendant remained in possession of the 
premises and paid pisintiff rental at the same rate fer May, June, 
_Faly, August ond Septexber, 1025, He soved Septexber 2th, and 
this suit ie for rental for the senths of Goteber, November and 
Decenber, plaintiff claiming defendant te o nold-over, 

Defendant claimed that he had sn agreement te pay 
rent only fer the time he aceupied the premises, The trial court 
foun against him on this fiseve and held that he was a holdeover 
tenant, but 4uring argument rained the question whether plaintiff 
had proved Aasiages for the months in queetion, A witness who 
rented the property for the slaintiff wee etili in court, and 
Plaintirr offered to recali nim te prove that plainti7f 414 not 
rent the prewises after the defendant moved out; but the sourt 
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after the plaintiff had put im her case. In the absence of any 
evidence as to the rental vale of the property end the fallure te 
prove that no one olee had paid rent for the onthe in gueretion, 
the court entered a finding for the defendant. 

The court was in error in not allowing the plaintiff 
to supply further proof. The court has discretion te allow 
parties to introduce vets An * jury trial after the arguments 
are completed and the jury has been inetructed. Indieng, ». # W. 
Ry. So, v. Hondeian, 196 111. 601; Chicago City Ry. Ge, vy, 
Sarroli, 26 T1l, 318; Stivers v. Conklin, 105 T11, App. 283; 
iyberg Automobile Werks v. Dovaym, 159 T11, Apo. 95. 





The proof established « hold«over. Sefendant, 
failed te prove the alleged agreement te be relieved of rent when 
he moved from the premises, Yhe trial court so found, as follewa; 


“The court finds from the evidence that the defendant, 
Samuel Goldman, held the dasised premises after the expiration, 
by ite terua, of the lease in evidence without any valid and 
binding agreesent with the landlerd Sanuel Lederer inconeistent 
with the exercise by eald Samual Lederer of hie right to treat 
the tenant Goldman as a bold-over tenant for the year commence 
ing Key 1, 1925, under the same rent and provisions as the 
Lease in evidence which by ite terme expired April 50, 1925; 
and that Samuel Lederer slected te and did heid sald Goldman 
as such holdover tenant; and that sald Goldman paid to said 
Lederer, or hia agents, or the agente of the executrix and 
trustee witer his will, rent cf $128 per month for the months 
ef Mey, June, July, Auguet end September, 1925, which rent 
the said Lederer, his agente, efo., accepted,” 


Bo ebjeetion or exewption wae taken to thie, The 
holdeover was on the same terma as the written lease. Clinton 
Wire Cleth Ce. y. Gardner, 99 Til,, 101; Geldshorough vy. Gable, 
140 Tll, 260; Bopstein v. Kulm, 225 12. 115. 


The oevenant te pay rent ie an independent eovenant, 
and plaintiff was entitled to recover according to ite terme unless 
the defentant shews ite teruination by eviction, relense or sure 
render er a reduction by set-off or reeoupment. Sela vy. Stafford, 


264 111. 610; Jones on Landlord and Tenant, p. 77. The abandon- 
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ment did not terminate defendant's liability to pay the agreed 
rental, P Co» Ve Shiemgs, Nh. Tt. & Pag, Ry, Co., 164 
Tll, 26, The proof of the lease wae prima faele proof authorising 
the recovery of rent therein reserved, Jone on Landlord and 
Tenant, p. 770; Cohen wv. Pluwtree, 170 T11. Avo. 3A1; Weddkneoht 
a, Clark, 215 Thl, App. 364, There was sufficient evidende before 
the court to justify « judgment for the plaintirr. 7 

We are aaked bo give Judgient for the plaintiff in 
this court, end we have the power se to do. ee, LiO, ehap, 110, 
Practice Act, Ill. Stut.; Sherriff vy. Kromer, 25% 111. App. 880; 
Trustees v, Hoyt, 318 111. 6). 

The jJudgsent is reversed with a finding of facts 
and judgment for the plaintiff ie entered here for $375. 


REVERGSD YITH VINOLNG OF ¥aCTS 
4AKD JUOGURET WERE, 


Mateohett ond Johnaton, 77., concur. 
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295 » 31497 WINDING OF FacTa, 


The court finds se wltimate facte from the evidence 
that the defeniant held over from the lease expiring April BU, 
1925, and that defendant becuse and was bound to pay rent at 
$125 a month for the year commencing Kuy 1, 1925, under the same 
terns as contained in the written lease, ont that the plaintirr 
ies entitied to rent at the rate of 9125 a wonth for the months 
ef Cetober, Kovember and Decewher, 1925. 
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AUTHORS PRESS, a Corvoration, 


) 
Appellee, ) 
APPEAL FHOM MIIRICIPAL comet 
76. 
OF CHISAGO, 
GEGRGR FP, KILLINGRR, 
Appellant, } 
QaAATA poaens 
Kes Lie Fae. One 


UR, PENSINING JuSTICR HesuReLy 
DELIVERED THY OPINION OF PAR couNT, 


By this appeal defendant seeks the reversal of a 

| Judgaent against bim for $178, representing the balance claimed to 
be due on a twenty volume ant of Authors Digest sold by plaintirr 
to him, 

The gaase wae Piret tried by a jury whieh returned a 
verdict in favor of the defendant. On motion this wae set aside 
ané a new trial granted. Thereupon the parties agreed that a jury 
be waived and the cause submitted te the court. The evidence 


heard by the Jury wea considered by the court, whieh found for the 
Plaintirr. 
Defendant's attorney in his brict argues the case on 


the theory that the procesdinga om the trial by the fury are bee 
fore us for review, This te o misconmeeption ef the situation. 
Then the verdict of the jury was set aside and the wotion for a 
new trial granted, tiose proceedings were wiped out as far as this 
court is concerned. It ie for us only te consider whether the 
evidence justified the finding of the court, 

Defendant *as apyroached by HK. Mighaeleon and a cone 
versation wae had Looking te the purchase by defendant of a twenty 
volume set of the Authors Digest. A written contract of sale was 
signea which apn tained the specifications of the volwaes, The only 
one in issue ie specification #4, which deseribed the binding as 
*full leather," 
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Defendart claims that vhon he purchased the books 
Michaelsen showed him « Lime leather binding and defendant bought 
the set with the underatanding that 1% would come im limp Leather 
binding; that Miockaelson gaia that thie type ov binding wae « 
*fyli leather” binding 28 specified by the contract; that when the 
vocks were delivered he Afiseovers4 that the binding was “net in 
aceurdance with the binding on aid beok as deseribed and exhibited 
te him by" Mionaeleen, Defendant wrote plaintiff two letters ree 
fusing to accept the booke Tor the reason shat they were not as 
represented by the agent, although in aelther of these latters is 
it specifically stated in what reapact they differed from the 
eontract specifications. There ia no definite evidence as to how 
the books received by defendant were bound, but it seene to be ase 
guned by beth parties that the binding wae leather ovar a pasto- 
voard back. 

Ur, Beiland testifying for the plaintiff said that he 
had been a ee book binding buelnoss for twonty-five years and was 
familisr with all kinds of bindings; tint atiff leather binding is 
Leather over » pastebowrd back, and thie style of binding le known 
in the trade as “full leather’ binding; thet limp leather binding 
is aleo knewn as full leather binding. 

Michaelson testified that he had ne limp Lesther bind- 
ing with him when he ealied en defendent, but did have eo pasteboard 
back covered with Leather binding, whioh gan knewn @s the trade as 
full leather binding, The seeretary of the phaintirye testified that 


the company 4id not pessess ner furnish to Kichrelson eny samples 


of limp Leather binding. 

Upon this record the trial court properly held that the 
leather binding over a pasteboard back met che vequirenents of the 
eontract eslling for full leather binding. ‘The judgnent io there- 
fore affirmed, 

AFFIRMED, 


Matehett and Jehneton, 77,, conour. 
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ae 
W. C, HARULEY, 


} 
Appellant, } 

APPTAL. FRGE RURICIPAL couRT 

¥e. 
i ) OF CHISAGO, 

JAazzz I, S0V6E ard OFTILIA } 
EQEIESE , } 
Appellees, } 


RE, PRESIDISG FUCTICR KestRELyY 


DELIVERED @ME GPIEICN GF THE couRT. 


Defendant Jeyee gave Sis nete seevred by 2 chattel 
sertgage and guaranteed by fsfendant Ottilia lebinski as payment 
for an autosobile purekesed fron tie “eak Zetor Sales Company. 
Plaintiff Gandley claiming to ba a Helder in due course brought 
suit and ween trial by « jury «a verdict was return«d fer defend- 
ante and judgeent of Bil capist fcllewed, from which plaintiff 
aoveals. 

The defendant elsiaed that he bought the car upen 
the eondition that if st 444 not prove satisfactory it eould be 
returnae4, and that it 414 net preve eatisfactery ond was returned. 
Yeon this issue, the fury could sroperly believe that before Joyce 
Ppureheset the sutemebile he requecic4t persiasion te use it a esuple 
of faye so 22 to detersine ite contition; that he vas advised that 
it vas net necessary to 40 so, a8 the Pask Company etood back of 
every sale it made; that Joyce requested 2 cuaranty of the ear 
but was advised that no quaranty rae neceasary because the Pesky 
Company Would back up ite sales, ani if the car was net in good 
condition Jeyee could returns it; that Joyoe ealled the attention 
of the salesuan te the clutch end was informed that that was the 
Mature of the eluteh in the type of car he was buying, & Dart, 
and thet euch cluteh waz peculiar tc the Dort esr and that se 


Seen as Joyce got the knack of runcing « Bert he woul4 have no 
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treuble with it. por tuease recresentationsa the nete was exe. 
euted by Joyee, guarantee’ by ors. iobinski, and delivered te the 
Pesk. Company and the car delivered to Joyee. 

When the cur head gone about a bleex and « half it 
steoned and it war negersary te teow 4% te Zayee's Nome. He 
ealled up the feak Company, e¢xelaine) the situation, an’ was teld 
‘theta mechanie would eali an4 make the neeentary resaire. ‘The 
mecharie 414 net come for several daye, but finally arrived and 
trie’ te etart the car, but failed. Ths ear was tewed to the 
Peak Company, where it has remained sver since, After the de- 
fendant r eceived the car it was found that the sletch vas breken 
and there was @ knock in the wster. The brakes were worn, the 
geer enirt lecked, and there oouid be ne shifting of geare withe 
eut stoppine the car, All this was reperted to the Feak Hetor 
Company. 

From thie and «ther evidence the jury could preperly 
eonmolude that the sale was made em condition that the ear could 
be returned if it wae not satisfactory, and that Jeyee had reason- 
able grounde fer being Aiesatisfied with it and returned it. The 
condition wren «hich the ear sag ecld having failed, the considera- 
tien fer the mete alae failed, an¢ the jury properly found that 
Joyce vase net Liste, 

There wae alec evidence frem shiek the jury cowl 
properly conclude that Sanatley, the plaintiff, (di% net receive the 
mote until after defendant hat netified him thet the ear had been 
returned te the Peak Company, 254 that there was se corsiteration 
for the rote; but in any event, as the note was secured by @ 
chattel mortuage, which facet avpeared on ita face, & pur cheser 
“fer value before maturity is net a holder in due course, ond euch 


a note &s subject to any defenses existing between the payee and 


the payer, Cook vy. Augustus, 202 ill. App. 195; Bpstein v. Ft. 
Dearbern Cartage Co,, 267 111. App. 321. 
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PlaintiifY aaserts that, even if the originel saker 
eannot be held on the hete, the guaranter may be Held, but the 
eases cited in suppart of tile pronesition are net in point, 
Zhe rule in te the contrary. Failure of consideration of the 
principal contrast is a good defeiee on behalf of the guarantor. 
26 Gyc, wp. 1418; Paton vy. Stewart, 73 Ili. 491; Harte ¥.. Yorler, 
Si Ill. Amp. 612, affirmed in 149 Z11. 992. 

We eannet eay that the verdict ef the fury ie mani- 
featly agsinet the eight of the evidence, It follewn therefore 
that the Judexent should be affirnet. 

ABV IRICED, 


Watehett and Jehneton, 37., concur. 
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EDVaRD J. O'HARA, 
Ssrelice, ‘ 
APPEAL FROM CXLRCUI?T COURT OF 
va, 
SOok Sourvy. 


yen Soe ence aca” “mma Maar 


COMETY OF COOK OF fH% sTaTE 
oF ILLINOTS, 


Appellant. ies si eae 


AATA. 624 


cote i time 


ER. PRESIDIZG JUSTICRN MeSuRELY 
BELIVEREG THE OF LEIOK OF THE Gos’. 


Piaintiff filed his devisoration in aesuepeit, te 
which defendant filed pieas. The case came on For trial in 
Pecenber, 1924, but defendant waa not present smi the court 
instructed the fury to find = verdict in Paver of pl¥intirr 
for $3556, and fudgment *as ontered on the verdict. Before 
the term expired a moties vac entered on behalf ef 4efandant 
te vacate the Judmment aud set acide the verdict. fThie motion 
was supperted by affidavits. It is eaid the trial eourt kept 
this metion weter sdvireene:t for s year an¢ a half and then 
denied it. Defendant apsesia. 

The motien te vacate wae susported by affidavits 
whieh showed that defendant was not present when the case was 
ealled for trial fer the rearen thet it eas misled by an an-~ 
mouncement in the Law Bulletin. ithewt reeiting the cireum~ 
stances in ¢etail, we are of the opinion that the affidavits 
ehowed a neriterious defeneas and alsc an excusable eistake on 
the pert of the defendant, <bich expisined its absence then 
the case was ealied for trial. in the exercise of sound diese 
eretion, the trial court sheuld have allewed the sotioen te 
vacate the verdict end set aside the Judguent. 

Defendant, horever, etresses the point that the 
declaration is fataliy defective ani tuat this may be asserted 


at any time, 





Plaintiff wae empleyed by the County of Cosk under 
civil service, as a relief investigater, Investigating poor paopie 
applying fer help. It im etste4t that the number of thease inveatis 
@atere varies with the seasans; in the swamer enly ten er tyeive 
are retained and in the winter the number runs ae high as ferty. 
When the warm feather arrives, tcoze vot needed ere inid off by 
the sivil service conzission, wig when the eeld weather eomes they 
are put back on auty. Plainiiz? had been one ef theese inyestigs- 
ters fer shout ten yeare, during which time he was lais eff in 
the summer. in i980 he coemenced this suit for $7,000 whieh he 
Glaims should have been paid te Kim during the perieds ke was laid 
eff, the declaration sone net allege thai © ‘Hara performed any 
services fer the County during the tine Khe warm laid eff, 

A @ivision of this court had oceagion te soneider a- 
similar ease in Golda vy. Seunty ef Gack, 731 Til. app. SOT, in 
which very thorough fonel deration of the points presented was 
given. It vas there hel’ thet, «here the eivil service empleyee 
Was iaid eff smd ali moneye apgropriated ter the pesition hed been 
pais te other apreintees during tne entire peried, the supleyee is 
Rot entitled te racever any pertion ef hie claim, the ¢meral rule 
being that, if the payment of salary or other compenaatian by the 
gevernzent is made im geod faith ic an officer de fasts while he 
4s stili in possession of the office, the goverment cannet be 
compelied te pay a meeond time to the officer 4e jure. This is 
Supperted by a large number of decided cases. 

The instant declaration allegss thai the defendant 
paid to othere the selary aprrepriated fer the position, hence for 
the reasons stated in Golden vy. County of Cook, supra, which we 
feller, Plaintiff cancet recover. 

#mether fatal objection to plaintifr's desleration 
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ie that it dees not aseear that after he bad been lds off he efe 
fers4 tc render any services or sade any attempt by mandamus or 
ether 4ireet action to determine the question waether ar net 

he hed been legslliy isid off. Burrie vy. Seard of Mducat 

Tll. Avp. 397; Eenyor vy. City, 135 Ili. app. 827; City v. Luthardt, 
191 Thi. M4; & 


Plaintiff's attorney does net gainsay this, but 





argueer that, se the declaration included the commen counts, one 
good count ie sufficient te ayatain tre verdict. The sffidavit ef 
elaim attached to plaintiff's desisratien i« fer aslary appre. 
priated end 2ue from the defeniani. Thie affidavit eliminates the 
eouton counts, because « verifies statement of siatntiff's chain: 
must state all the fsaets nHeceenary te support plaintiff's action 
and plaintiff is limited im hie ereef and reenvery to the facte 
set up in his affidavit af clais. Hedjig v. iooney, 205 111. 

App. 4153; Geddaré Teol Go. ¥. Crow | oa 
app. 34; EKeime v. Shue, 2345 f11. App. B19. 


Plaintiff argues that sleading ic tae merits is a 


219 iil. 





waiver to devurrable fefects, citing Pittsburg, ¢. ¢. & St. i. 
Ry. Cc. ¥, Robeon, 24 113, 284. Thia ease, herever, decides that 


Bieading to the merits ie «a waiver unless the declaration is ao 
defective that 414 wiki net eustain the Judgment. It has been 
resestediy hel4 that the fret that « declaration dees not state a 
eause cf action is uet waived by filing a pica of the general is- 
eue, and the point may be raised fer the firet time on appeal, 
B. By ¥. Pecole, 217 ill. 164; Giliman vw. Caieage 
Bys. Co., 268 fil. 305. 
Pisintifr'e declaration vill net supeort the verdict, 
Which is reversed and judguexnt of nil gapiat entered in this court. 
RSVERSsD AbD JunoMenT OF BIL CAPLAS. 
Matchett and Johnston, JJ., concur. 
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GEATRAL AND PACIVIC IMPROVES She 


) 
GGRPOGRATICnS , } 
Appellees, } 

' APPRal. PRON MUNICIPAL comer 

ve. 
} @F CHICAGO. 

MARCUS HK, HUEESCH, } 
Acpelians. ) 


WK, PREGICISG JUCTICH REOUASLT 
DELIVERED THE GFILiOn OF THE SOmAT, 


Befendast sgpeania from = Judgment against him ene 
tered apen a direeted verdist fer $1532.12, upon trial ef = enit 
for the eoliection ef 4 note. 

april 19, 1924, defencant gave Plaintifr g1000 
eanh and the note in suestion fer 515099, te seeure an allaged 
eptien te surchase resl eutut>s from the oleintiff. The evidence 
tends te shew that defendant, #hiie in Les Angeles, Califernia, 
wae intre¢nucet te Samuel Graweern whe wae in the real estate business 
in that eity, ond alee 4irester of pisintiff corseration. Grauman 
showed defendant property em Hain ond 16th stireeta in Los Angeler, 
and pursuant te negetiations 4efendant cave nie note, together with 
his cheek fer $1600, te Graucam wid an eption eontract “se entered 
inte as feliews: 

"GEETHAL & FACIVIC ImPROVRURRT 
CAPITAL $2,000 ,00l 


123 WEST FARULRETGK STRELT 
PHORE 285-735 


Siresters Bireetors 
R. 3. Saphael, President. H. Eooh 
&. Spencer f » ist Vice iL. Goldwater 
pres. G A. Milier 
Jules Kauffman, 2né Vice- Joshua H. Barks 


pres. oc, Rey Kekeon, Seeretary 
B. J. Louis, 3ré@ Vice Pres. arthur ¥right, Atterney 
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c. Specht 
Jsecb Stern 
Horris Cohn 
LOS ARGELAS, GAL. 
april 19, 1924 

REGSIVED from &. &,. ‘mebsch ORE TROUGAER DOCLIARS 
($1,060.60) im cash and a note for FIFPNEK HuRORED 
DGLLARS (31860.060}) due in four (4) months’ time, as an 
eption te purchase the Aertiwest corner of Fifteenth and 
Kain Street sixty (450) foot front by one hundred twenty. 
five (125) feot in desth, more er less. Thie eption to 
be fer a period of ene hundred end twenty (120) daye. 
The purehagse price ef this property to be <iGugTyeri ye 
THOWBARD DOLLARS ($86,000.00). 

This acteement eubjcct tc the confirmation of wr. 
BR. &, Raphael, President of the Central @ Pacifie Ime 
Prevenent Corseraticn. 

Central an¢ Saeifie Iuyrovrement ters. 
BR. 3, Haphael, Pree, 
C, Rey Eeteon, Seey. 
San Greumen 
#,. X, Huetech,* 


Defendant 4id net exercises Ale option te purchase 
within the ene hundred twenty day ifimit, and this enlt fellewad 
to eoileet the amewmt of the mete. 

7 Befendant asrerte that the property is indefisite and 
wheertain in that the ostion sgreesasnt does not shew in vhat city 
and state it is leesate?, ‘The parties were negotiating Tor preperty 
in iss Angeles, @aliforsia, end the gption was eigned there in 
plaintiff's effice. The inatrument on ite fase reverse to oreperty 
in Los Angeles, Galifernia, acd anyone weading it weuld se under- 
atené. Fe held that the feseriptien ef the property is sufficiently 
definite, 


Ameng the eases tending te supsert eur conclusion are: 


Milepercer vw. Beyer, 217 111. 962; Seber vy, Adher, 321 111. 547; 
Heyes +. ©*Brien, 149 Til. 403; Evans V. Gerry, 174 111, 505. 


It is eai4 thst the meswrandum foes net satisfy the 
Statute of Prauda, being indefinite ant wumeertain as te the property. 
Plaintiff eroperly says that this centract made in Californie muet 
be governed by the Statute of Frauds, if any, of that state and 


that mo such statute is either pleaded or proven, Sven tested by 















corer aorret seas “gang (3ecace, 
tsk He @ § 0. 900,2 
ae 2° Menta Yaddnes it} tet at egh 92,504. GALLS 


es te terre: fapritiss 
| herrhomsd ene yd fae? fect 
See a ee 
yak eis Ge ce 
3  BETinTOke od oF “rvencig #! 


“Ete apisemniiues acts supsgetsa Bhd? 3 
= aFiien & Ieufeas woe So Soci eng ionaeae = my 
<e7re0 etinavercgat artisens baa Lax diteS 

-abetees 2% 8 
eee prone =9 wi ad 


_* dlasetenhs. e7 


the Tliineis Statut> of Frauds, the contract ig aufficient. Bee 


Competi_v. Briiihert, 17 Til. S84; Glleperger ¥. Beyer, 17 T11. 
262; Goesitt v. Hebhs, $6 Til, 251; Spangher y. Denforth, 65 11, 
52; Evans v. Gerty, 174 12. 885. 


The agreement wee binding en the plaintiff. 1 ese 
eignea by ite prewident «84 eeeretary., Plsintify was the emer of 
the property and was im « gositien tg cumvey the some at any time 
upon the payment ef the purcluase price. It is net neeessary te the 
validity ef an eption contract thet that there be an express agrete 
ment by the evecr to 3211. 46 option contract gives one the 
privilege of becesing @ Burchaser, any @ufficiet consicteratian 
will make aych a contract bindixng. 

“A wuilateral contrast af this kind, im which one party confers 
em option woon the other, is in reality « sonditienal agresnent;: 
and upon the hagsening of the contition, that is te say, when 
bee — given ig deciared or the election provided fer is 


the agreesen’ becomes abaclute wid the obligations ef the 
sareten beesme sutusl, ({Pomerey on Centrsnte, sec. 169.)* 


fxn 3. Yarnen. 176 13, 426, 


The somtract vac exeeuted by the president and secrete 
tary of the plaintiff scorseration, and in Betartney +. Clover Valley 
Lena & Stoek Ce., 235 Pet. S97, it was hel4 that the seetion ef the 
Galifernia Code requiring an agent's sutherity te execute a cone 
tract to be in writing, 4c*e net spply te the exeeutive afficers ef 
& eorseration. : 

By Gee. 2510 of the California Cede it ie held that 
Patification ean be made by « ecorperstion by accepting er retaining 
the benefit of the set. Fisintisf reesived and kept the $1000 and 
the sete in question. In Domest! 

Til. 22%, it was held that by aeceptiing the cash deposite the 
building asseciation rvetified the action of its officers. 





Sose point is attempted beeauce the name of Gam 
Grauman is siged te the entier esrtract, but we ¢o ret eee that 
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thie weuldéd Save an important bearing ote way or another. It eere 
tainly would not inralidate the agressent. 

The mete previdead fer the payment of 31506 with ine 
terest anS ten per cent af the principal ae attorneys’ faeg. The 
mzegunt of the judgwent dooce net seem te be sericuely questioned, 

The ebiectiens te the walidity ef the oetien cent ract 
are net @wabetential, snd upon the evidenee the trial court was 
Suetified im inatrusting the dary te fina for the plaintiff, 

The futement is affirmed, 

AFYIAEED, 


Hatehett and Johnston, J3., coneur, 
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HICK PETROPOULGS, } 
Agpelles, } 
} APPEAL FROM BUNICIPAL count 
VSe 
: ; OF cHIoAGe, 
THEODORE KARATZIAPERIS, 
appellant. ; 
244 1 eo2at 
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BR, PHESIGIEG IVUSTICN KMescne_y 
BELIVEREDS THE OPIRIGE OF THE COURT. 


Plaintit?, the lesser, brought suit againet the 
lessee for rent under « written iease. A jury gave hie a verdict 
for 21296, stid from the jJudgrent of this amount defendant appeals. 

The leses was for a tere beginning Bay 1, 1920, amd 
ending April 3, 1925, at $100 a wenth, Oefendant cocupied the 
precises but vacated the leased storercom thereef im April, i924. 
This suit is fer rental fer the balance of the term, 

: Befendant slaime that by « separate deouwsent oleintiff 
agresé te revair the water vipes, gas pipes, doors and windows 
wherever such repaire are needed, aud the testimony wae concerned 
with the fact ¢f these repsire, the defendemt aseerting that the 
plsintiff hea net made them and the plaintiff introducing teetixeny 
tending to shor that Ke hed eomplie? with his undertazing in this 
ressect, There was some comfliet in the evidence, but we sre not 
pretares te say that the conclusion of the jury that pleintiff hed 
wade the repairs which he had sgre-d to woke if manifestly against 
the greater weight of the evidence, 

Defendant sise claimed that there was « surrender of 
the presises and on seceptance theresf by the lenaierd. This sine 
wae a question of faet for the juty to detersine, and we cannet sold 
that the verdict in thie respect +as not justified. 

it is eeaigned ap error (hat the court i=preperly 
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restricted defendant's eross-exsmination with reference te the 
thirteenth prevision of the lease. ‘this was a provision that, in 
the eonnt the buliding was condemned by the City, the landlord 
Would not be subjecte’ to any dmeszget io the tenant. As there is 
mo evidence that the presises were condemed, fre do nat think the 
question relating to this provision wae impertant, 

The verdict wae based upom the rental of 3200 a sonth 
for twelve months, fefendant was entitied te eertein eredits, 

The lease shees that the éeferntant siade @ A4enoeit with his lara. 
lors ef $600 fer the purrors of being applied “by the serty of 
the first part (the lan‘lord) upon any dasage sustained® by him by 
Fearon of any default ef the tenant. ‘There is no evitence of any 
demages except the rental. ‘The Jury showld have civan defendant 
eredit fer thie angunt. 

There is sleo in evidence that plaintiff alter defende 
ant vacated the premises leased a portion of same fer $20 & month, 
and defendant's attorney asserts that he is «ntitied te a eredit of 
$240. Plaintiff's ceunsel doce not eantrovert this, 

The verdict is therefore tea large by 3740. if plaine 
tiff will file a remittitur ef $746 in thie court within ten days 
from the date of the filing ef this opinion, the judgment will be 
affirsed for $496; otherwise the jud-ment will be reversed and the 
cause remanded, 
AFPFIREED UPOH REMITTITIM OF $740; 
OTHSRVISE REVURGED AED RSMANDED, 
Eatehett an4 Jehnaten, 77., cencer. 
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GEORGE GLELOG, } 
Defendant in irror, } ERROR TO SUPARIOR couRT, 
Ve COOK COUNTY. 
VASILIOS GLEZOS, 
Plaintiff in orror. ¢> , A Po pw! 


eS £K : Si ~~ 
Rete ket QD 


WRe JUSTICR JOHNSTON DEALIVERSD THA OPINION OF THE COURT, 


This is a writ of error prosecuted by Vesilios Glesos, 
the defendant, from a judgment in the Superier court of Cook 
county, in favor of George Glezos, the sleintiff.  n appeal in 
this case also was proseonted te thic court by the defendant. 
In the appeal, Ho. 27934 mot reported in full (250 Ills Appe 
647), we reversed the judgment and remonded the cause. After 
@ csreful review of the evidence we held in an opinion written 
by tr. Justice Meturely, tht the evidence showed convincingly 
that the olnim of the plaintiff had been compromised and settled 
by a written stipulstion, which was filed in « former eetion 
between the parties in the Municipal court ef the “ity of 
Chicago. The written etipulation was intreduced in evidence 
in the case ot bar and showed that the plaintiff hea signed it 
by his mark. The stipulation is a» feliows: 


“tete of Illinois 
County of Ceok 


ae 
Im the “unicipal Court of Chi¢ago- 
George Glesos 
VB» 
Vesilios Gleses 
STIPULATICN. 


Ae It if hereby stipuleted and agreed by and 
between the parties hereto that the ebeve entitled 


Bos 212, 723. 
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eause be and the sume is hereby dismissed without 
eoate, all mattere in controversy between the 
parties to said cause having this day been fully 
compromised and adjusted by the execution and 
delivery by eadd cefendant to eeid plaintiff of his, 
anid defendant's promissery note for one thousand 
aollars, payable five years after date, with interest f 
at six per cent per annum, paysblie semi-annually both | 
principal and interest secured by deed of truest on 
real estate in Cock County, illimeia. 

Dated Chicago, May 7, 19138. 


His 
George A Glesos 
Mark 
Plaintiff 
Vag¢ilius Gleses, 
Defendunt.s 


itedman ond Soelke, Attorneys for Plaintiff, 
MeInerney & Powers, ‘ttornoyse for Vefendant.* 


Om the present trial the plaintiff testified that he 
@id not omke his mark; thet Ke known how to write; thet he did 
not know the contents of the stisulation end that the stipulation 
Wage never reed or explnined to him. 

The evidence om thie writ of orrer is substantially 
the same ae on the former appeal, with the exeeption that an 
additional witnese in the present casé/on behalf ef the defend<- 
ant in regard to the compromize anc settlement of the action 
in the Municipal court. The additionsi witness, John P. Power, 
was the attorney for the defendant in the aetion in the Municipal 
Court. VPewer tectified that “he waw the plaintiff make his 
mark on the atipuletions amd thet he olse saw the defendant sign 
the stipulation. 

. Fe gee no reason to change our opinion expressed on 
the appeal. Om the contravy the additional tentimony of Yvower 
strengthens our conclusion that the claim ef the plaintiff was 
compromised and settled im the former action in the Municipal 


Court. " 
Yor the reasons stated the judgment is reversed ond the 


Cause remanded, REVERSED AMD KEMAWLDe 


Mesurely, P. Jo» and Metohett, J., concurs 
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Defentant te Brrer, 

“ BRROK TG SUPZNXOR COURT 
ee | 


| 
} oF cook couNTY. 

CHEGaG@ TITLE & tHusT company, | ee ONeeen 
. 


Adwinietrater et 
the Estate of Ren a 
Peceased. 
BatLY SPICKA, 

; Pisintily in Arrer, 
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BH, SUSTIGH JORWNTOR DELIVERED THX OPINION OF THR coURT, 


Taie ie a writ ef errer prescouted by Emily Snieka, 
one of the defondanta, to raview a dosres aonfiretug the Lneter's 
report in fever ef karie Straka, the cemplainwt, in « anit brought 
by the complaivant againet the Chienage Title ond Yrust Company, ade 
wminietrator ef the antate of Robert Fatyet+, Beiiy Spieka, ond 
others, te eovpel the epecifie serfaermance of an wLiegad contract 
betwoen the complainant and Fatveta in shies, according to the 
aversentes of the couplainunt, Batyata agreed to give to the come 
Plainent all of hie property, either at the time of hie death or 
befcre his death, The defendant, Suiiy Gpieka, wae a vister of 
Batysta. , 

tno srineipel comtentiorse? the defendant, Bmily 
Syicks, are (1) that “the claim of the complainant i» barred against 
inventeriea sexete by virtue of hex Failure to Pile her bLlL until 
more then one your alter the grant of Letters of administration; © 
and (2) that “the existence of the alleged contract has not been 
proveé «ith that certainty reeuired in onees of thin character, * 

There in very little diepute ss to the material facte, 

Mm outline of the evidence to, in wubetanee, that the 
complainant is a naturel daughter of Hotyata, snd vas born in 
Austriaeliungary on Septenber 23, 1404; thet st the time ef her bisth 
Batysta wae « citizen ef Austria-Hungary; taet one year after her 





birth Fatyeta cane to the United States, Located in the eity ef 
Chicage end engaged in bueiness; that the complainant remained in 
AustriasGungary with her grandeether; that in the early part of 
the year 10912 Batyeta went inte business with « Mire, dmoa faaue, 
who testified in the cuse wader the mene of Amma Aynes; that she 
Lived with him ae hie housekeeper; that about this time Ratysta 
was anxious for the compisinant, whe was 17 yearn of age, to come 
te Chicage and live with him; teat ot firet she refused te come; 
that he wrote to her agking her to come, and told her that he was 
going to leave her ali of hie property after his death; that he 
gent her a steamship ticket and money te cover her oxpensesg that 
she enme te Chieags oad lived for « time with Katyeta; that ahe 
Left Satysta'’s howe ond worked ae 4 maid servant, giving as her 
reason for leaving that her father's housekwerer wae very mean to 
her; that while she wae semloyed as « weld servant Ratysta visited 
her, on¢4 their relations were plasegant; thet en Kevesber 15, 191¢, 
Batysta was adjuiged imeane, oid that en Secexbor 2, 191°, he died; 
that in the early part of Mevexber, 1019, before he was a¢ judged 
ingane, he consulted an attorney in regard te his affaires; that he 
told the attorney that Ae was Living with a women to whom he waa 
not married; that Patysta asked the attorney to prepare a will for 
him bequeathing hie property te this woman, but afterwards decided 
mot to wake # will; that on November 5, 1919, the aticrney vent to 
eee Batysta, wro wae ther in « hospital, ond that Batyeta said te 
the attorney, “I want this oreperty we own together te go to Era, 
Hanus, and you draw up some kind of a paper so that I will sign 
4%, amd ahe will heve it in her posseneion in ease something hap 
pene to me before thie deal ts clowedy™ that the attorney prepared 
the follewing document, which Patyeta signed: 

head eas gy y oye that Rebert Batyata ond Anna Kanus 


are in parteerahip, an joint tenants, and have bean for the past 
nuwber of years, sack contributing hie or her services to the 
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Jeint tenancy partnership a4 sharing equcliy in the frauite 
thereef; that is, each io entitle? te oneehalf of the property, 
real or personel, smd upon the denth or ineapauity of the one 
or the other 21} the property akall become the sele preperty of 
the surviver te held ae hin or heres forever, I now give to 
Anne Manue ali the my oreperty aituated im douth Yout State Bank, 
Slat & Ashlinnd, Chiengo, ad deliver te her the keys te the sane; 
and all my other vroperty i gituated, 
Mebert Batyets (G4 

Fitnesses: Fae Seana 

Leom Andel ( Signed} 

Vaclav Keuteeky (Signed,)* 

the avidenee further shows that Batyata did net give 
the complainant any of hin property befere bine death, amd thet he 
died witheut making a will; that at the tiae of Bie death Batyeta 
left personal preperty of the value of approximately $22,000. 

The cantention of eguneel fer the defendant, Bmily 
Spicka, tant the failure of the semplainant to file her bill for 
epeolfiec performance witil more than one year aftexy the grant of 
Letters of administration, cara ker right te the inventoried estate 
of Batysta, te beend on Seotion 7), “Mapter 3 of the Tilineis 
Statutes relating te the Administration of Seintes, The vertinent 
part of section 76 is as follows: 

“All demande against the estate of sony tesiater er intestate 
ehali be divided inte alasves in the manner foliowing, toewlt:*** 
Sixth, All other debts and dewands of whatever kind without re- 
gard to quality er dignity whieh shell be exhibited to the court 
within one year from the granting eof Lettere aa aforesaid, and 
all demands not exhibited within ons yoor ow sforeanid shall be 
forever barred unleas the oreditors skal) find other estate of 
the 4eceaned net inventoried or acoowmted Tor by the exocuter or 
aduinietrater. * 

Counee) for the defendant, Buily Spicka, maintains thet 
the euit of the complainunt is a debt or demand ageinat the estate of 
Satyeta within the meaning of paragraph 6 of segtion 70. 

In our opinion the suit of the compleinsnt does net 
constitute « debt or deaand against Batysta's evtate. The complaine 
ant is net proeeeding on the theory that she has «a dedt or demand 


that should be paid out of the estate. The scope and purpose of the 


oomplainantts B121 ix te resever the entire setate. She te not 
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asking the court se & claimant against the estate te allew a debt 
OF deoand aguinut the estate, She le invoking the ald ef a sourt 
of equity te obtain the entire estate, wien she sliegas ehe is 
entitied te by virtue of « contract. Ghe is not claiming that she 
has o debt or dewand for « epecifia amount sagainet the setate, the 
ie severting a right of ownership to the entire estate iteeif, The 
Felationesip exiating between the estate wid the complainant is not 
merely the strict relationship ef debter od eraditer, It te a 
Telationsnip based on equitable principles growing out of the ale 
ieged contract between the coupiscinent end Satysta. From the 
views that we have expreased, it follows that the right of actlien ° 
of the compl eiaant reseonatiy sheuld net be tersed a debt or denond 
Within the meaning of paragraph @ of section 76, 

The genclusion that we have reached is supported by 
the follewing anslogous onses: Evens vy, Moore, 247 ILi, 60; Giliett 
Me MiekLing, 16 221. Avy. 392; les vy. Siison, 37 Cele. 246, 

Counsel fer the defeniant, Emily Seiecka, relies om the 
feliewing cases: nd Co., 184 Ti. 220; Morge v, 
Basific Ky. So,, 191 t11. 5846; Balee v. Hedland, 92 Ill. 494; Borage 
¥. Gidrette, 9S Lil, apo. 24; and Batata ag, 236 Lil. 
Ape. 168. Wo do not think these vases are in peint. itn none of 











them was there any claiu of ownership of the stire estate. The 
tight of action im ali of thes proceeded on the theory of a claim 
againat the estate and payable out of the evtate, In all of them 
only the strict relationshic ef debior ond ereditor existed between 
the ectate end the claimant, ond ne equitable rights such as are 
shown in the ease at bar were imvoived. 

In considering the contention of cownsel for the de- 
fendant, Bally Gieka, that the contrast has not been clearly and 
wnequivocaliy proved, it will be necessary te state the evidence tn 
detail, as each enne of specific performance must be determined 
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Largely on ite om sproial faates, giae, 838 Lil. 424, 
431, 

The sentrast on which the auit of the sonpiwinant ia 
baned was net a formal written decummt, I6 was partly written ond 
partiy oral, The written part ef the contrast consisted of a lete 
ter frem Datysta te the gemelainent, The letter was not produced, 
The only direet evidunee of the existence of the letter ie the tage 
timeny ef two vitneases for the complainant « Vincent 7. Klaus and 
Sarie Orahwnkebil. However, there ara foots and cireweteances in 
evidenee which tend te correborate taeir teatiweny: amd there is ne 
evidenes whieh direetiy eontradici« thelr teetinony, 

Vingent J. Alaus teatified on behalf ef the eomplainant 
tast he war engaged tn the eteamahip business, feraign exchunge 
ond Tire insurances business at 45th and Ada streete; that by the 
steaietip business he meant that when a mani wanted te come te this 
country from Zureps ke, Alans, arrenged for the pasenge acrose the 
egeam and for railroad tiekets for the commecting company; that he 
wan well acquainted vith Eutyeta; that he hed known him for about 1% 
yeers; thet he was net related te Batysta and hed no intereet, peeu- 
eiary or otherwise, im tuia auit; that DSatyeta had = meat market 
Just on the next sermer te Hin, snd vas in business there about & or 
40 years; that ™~aus wae in hia, Flaws’, piace several times a day; 
that he telket te/aue, shout his fasily affaire; that he sald he hed 
enildren om the-other side; thet he talked about the complainant at 
least six times; that on one occasion his, Klaus’, eistereinelew, 
Marie Urshenkebil, was present; that at that time Batysta said that 
he wanted te send 950 for traveling expenses for hie daughter; that 
befere that he had bought steanchip tickete; that Batysta seid that 
she 41d not sanewer hie letter; that “she was funny;* that he, Elaue, 
eaid, "Wait wotil she anewers;* thet Batyste said, "He, I write her o | 
letter; hore it is, Give me $50 and gend 1t te Burope and you can 
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took over 1t;° that he, Kiaus, looked at the letter ond sata, "F 
think that she come;" that this wae im May about 1) or 11 years 
age; that Satyste said te him, “Here is the address," ond gave him 
the money te send to her for traveling exenses and tela hin te 
look over the letter; that Satysta had previously waid that he had 
® daughter in the old cowntry and that he would Like te have her 
here but that she 414 net answer hie lettere; that he said that 

if she was here she cowld stay by Him and that after his death 

he “would leave sli the property to her;" that Batyeta said, “Hew, 
I think thie Letter brought her wo here quicker because I erote 
here I got mebedy here in this ecuntry, only she be the only one 
whe le going te get ali my money, my property after I am dead;* 
that Paytete aiowet him the letter; that he, ELaus, reed the Lete 
ter and aaid, “I think she will eeme;* that he gave Satyate a five 
eent stamp; that Batysta put it om the letter and put the letter in 
the box; that he, Biaus, went with Batyeta to the door snd saw hin 
mail the letter; that the mail boa was right on the corner; that on 
one secasion when Batysta wae going to Califernia he some te his, 
Kleus', effiee and said, “Here de G6060; i on going to make a trip; 
in cuee comething hayyened to me 1 don't want te lese the money, 1 
get enough for my traveling expenses. Incase seme accident hap- 
pens to me cive the $6000 te my daughter,” that the complainant 
had at that time left Batyeta'ts home and wae working ae o maid in 
hie, Eiauws’, fauily; that he, Zlaun, said, “I want to onli her;* 
that Batysta eaid, “Wo, thet iv «11 right. When 1 come back I want 
te take the money for my buvineas;" that Batysta stayed in Galle 
fornia 4 or { weeks and that when he oame back he, Bleaus, gave him 
back the $6,006; that Satyeta woul4 come to hia, Kiavet, heuse and 
ask, “How ia sy dnughter;" that he, Klaus, saw Matysta kies his 
daughter; that the complainant told him, Klaus, that the reason 
that she left Batysta's home wae thet iirs, snus, datysta's house- 





a pine hw shade On? #0 Bhinat stoaen ae pede “9h vere: too! oe 
sueaia © Speer std aids” 
ee ee oe | 





ait wre, baa *aalbtbhe wait t+ seilt std of Dhow mioueaX saat tae 





- ie bat heed bute anus Lor ened sida al ot oma iw Paro 





‘‘pbeew f daveund nso dp ween oy wee! conwand wudenk eine sah ; 1 
hs RS eee oa: fi 
—_ vine oof nat ‘eda gino tdeven aha at seve sehestone tam i 





Ws phe ae T sere etaogeiy we a jupoaber 9" 3 






| ate bd news geet aid Santo prodded aah she sowara aye 
welt tee fice 8H 2b) * jonny io wits ant 2 bie am 
sh sporangetoneyssieetle abonshpmeremoet sy | 








aol ina  plelisadl iis "pene iy vineoevaal ele 400d sy pre syti , 





keeper, was mean te her; that then the compleinant cane te Chi cage 
from Austria-liugary, Batystea told him, "Kine donghter ia herey* 
that he, Eleus, talked With Satyeta about hile property beth before 
end after the complainant came, sad that Batysta would say, "Whate 
ever I got, I don't want myself teo much, I got no children, 
whatever i ieave is for my daughter;" that at the time Batysta 
sent for hie daughter, Batyeia told him that he was werth con} 
siderable property; that Setyete hud » farm and thet he was making 
$26 te $36 a day in hie business; that he had two clerks, 

kavie Oreahankebil testified en behalf of the complains 
ant that she waa not related tg the complainant, ond waa net in+ 
terested in any way im the owit; that she is the sisterein-law of 
Klaue and Lives is the seme building in which Kieue Lived; that she 
knew Satysta for about eeven yearsson’ saw him nearly avery day; 
that she rexesbers hearing « conversation in March or april, 1912, 
oF 1913, between Datyeta and Kisue in Kiana’ ploee of business in 
Yegar’ to batyeta’s sending money te the o14 country; that Batystes 
came there with a letter; that he enld that he had sent traneporta- 
tien for hie dewghter but that she waa not coming; that he aaid that 
he wes oll upeet because she was net @oming when he hed paid trens- 
portation for her: that he was now sending a latter asking her to 
come and thet when she should come that he wili give her every+ 
thing that he owne; that she did not see the contents of the letter; 
that Batysta did net show it to her or offer te show it to her; that 
he showed it to Alaa; that she saw Batysta put a stamp on the let- 
ter and seal the letter; that she was present when Batyeta gave Klaus 
$6000 before Batysta went to California; that Batyeta said, "Well, 
Eleud I om going away, 1 have a daughter here, se I wili leave 
$6000 for her, if anything happened te me give the money to her, 
Should nothing happen i wili take the money back again;” that she, 
the witness, said, “Don't give the money to Dr, Klaus, give it to 
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her. You are without any other;* thet latysta wald that in amerion 
it in net customary te give children anytoing untid after death, 
Lydia Keoseka tentified on behalf of the complainant 
that ehe knew Batyete; that che hud a daughter shout twelve years 
old and batysta used to say that he had a daughter about that age; 
that she wae in Caecho-lovakia and that he would bring her here 
and that if she wowld some everything would be here; that his 
property was going to be here; that after she came Datysta told 
the witnese that she was hie dewghter; that she heard her call 
Batystea "Pa," On crose-exemination the vitnoas wae seked this 


question: “And didn't he alse tell you that he wanted her te 
come here to Coleage eo an to do housework?’ The witnese anewored, 


"Ko, he ditdn't say that, he said he wowld bring her here ao that 
sinee he 4i4n't have her when ehe was young he could have hey in 
later years for hia joy.* 

Louise Keseka testified an benwif ef the complainant 
that she wae the daughter of Lydia Kosaka; that Katysta's place of 
businese was ricit across the alley from ner father's; that she 
saw Latysta nearly avery day willie her father was in duginese there; 
that she heard Batysta tell her mother that he had a daughter in 
Burope and that he was going te bring her hore; that ofterwards 
he shoved ue some bille and esid he hed went Yor her and that 
eveyyhhing would be here; that after ehe came Latysta introduced 
her as the davgster he sent to Burope for; that she, the witness, 
hearé her eall Patyste father; that during the aix or seven weeks 
that che was living with him Batysta elwaye gaid that he was coing 
te give her hie property. 

On behalf of the defendants, Anna Hynes (also referred 
to ae Anos Hanus) testified that from March 12, 192%, to December 2, 
1919, she was the housekeeper and business partner of Katyeta; that 


the complainant came to Chicago from the old eountry in June or 
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July, 1912; that Batyeta sent her o stesunkip ticket; that when she 
firet came te Cnleags she Lived at the home of Batysta; thet che 


was there only a fer days and then left because of «a quarrel that 
ehe hed with Batyste about doing housework; that she returned tre 
er three monthe later, stoyed only six weeks ond left again, when 
he, the vitnese, aeked her te wash some clothes, 

frank Pich, * wituese on behalf of the 4efenterte, 
testified that he wae working for Katyeta when the somplatmant 
game to Ghicage; that she ease to Batyata’s houve fren the depot; 
that he foes not know hor long she stayed: that before she came 
Batyeta told his that he vas going to pay bie daughter's way from 
the eld seuntry; but taat he “did want to pay the money ond she 


Bhoul? come gouty" that that wae ali he gald; that “then Ae say 
he received a letter she isa eombngs* that "the mail gen came and 


gave him a letter an¢ he opened it snd eaid, "Here ie a letter from 
the girl, whe ie eoming.' ‘That f# 211;" that when she came be sald 
he was glad that she wae here: that he eadd that she was tired 
after the trip; that «ne ghowld “Lay off from the work for sa faw 
days, get rested wp, ireceed up, wached up” and then te “work sbout 
the howae;” that the complainant maift elther te him, the witness, or 
hie wife, that she 4i4 not come here te werk; that he naver heard 
Batyeta aay that he was goime to clive the cooplainont anything out 
of his property. ‘The viinese was asket thie cuertion: "Did you 
see the letter that he [vatyata]l reeaived from hin daughter?* The 
witness anevered, “I aaw the letter but i never got o change te 
read the Letter,“ 

Bick Zerka, a witness on behals of the defendants, 
testivied that he Wan aequainted with Batyete and the complainant; 
that he knew the couplainant before he knew Batyeta; that on one 
occasion he ssid te Batyata, “Your dauguter she lived at my house 
on the west side and boarded in my house;" that two or three yeare 
afterwards, slong in 1004, he heard Istysta wanted to sell his 
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butcher shep and he went te see him, Batysta asked, “Where is my 
daughter mew; fon't you know smything about her?* that he, the wite 
nees, said, "No, sot for about o year;” thet Batysta said, "If she 
worked end stayed with me I give her everything, ond if she don't 
stay with me she don't get anything;” that Batyeta aise said, *2 om 
#0 wick last week and I have tee dectere and { ealied wy for her 
aid ahe 444 not show wp. * 

Sooeph ©, Loney, on tebalf of the defendante, teste 
Tied that he wae a lawyer; thet om Seteber 21, 19%, he was called 
te Batyota's home to see Satyata; that Batyota wanted him te pre 
yore «¢ 4121; thet he wanted brs, Kerns Tadao referred te an tre, 
Hynes] to get Wl of his money because she was entitled te it: that 
he wae not marfim to her but thet they Aad lived tegether for aight 
years; that she head gone inte business with hin snd het put money 
in the businwes; that the buainess wae « sugvesa; that they had 
agreed that upon the death ef «ither the pronerty wae te co to the 
Survivor; thet ho, the viiners, wae eslied to Ratyetats home the 
next morning snd that Satyete said he wae feeling better ent hed 
shangea’ nie wind; that tnetesd of making s 7121 he would tuy o form 
and leave that te Ber; that ke bowgnt the farm end told Eres, Usnue 
im the presenoe of the wliness that the farm was for her; end thet 
he heped that she was sativtied; thet when Satyeta wae in the hose 
Pitel he said be wanted all of his preperty te co to Bre, Banus, 
ent reguetted the witmess te 4rew up the dooyment that we have pree 
viously set out. 

Jones A. Galek om behalf of the defendants teetified 
that he wae the vice«presivent of the Southwest State Bank; that he 
had known Batyete about fifteen years, thet about Nevember 3, 1929, 
Batyeta eame te Bie of¥ice with » young lady whe Batyste seid wee 
hie devghter; that Batysta hed some segurities in « package; thet 
he signed an agreewent for a rental box, put the securities in the 
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to the bex as & cooranter; that Batysta said ne intended to marry 
Mre, Hanus to protect her rignts, because she helped nim to eave 
his money; that Netyete alee said ke was going to buy hie daughter 
® coat. 

Jered tartinex, a witness on behalf ef the defendants, 
testified that he had known Batyets for many years; that Batysta 
sald re, Hange wae a good housewife, oid that when he get hor 
they made money; that Eutyseta sald he ean going to bring hie 
deughter te thie country; that when ehe cane Datyata tel4 him many 
times that he was going to eae Ale daugiter; that om one ceeasion 
ke gaid he wan going to buy her « coat md he wae goimg to fix her 
wp; that he heard Datysta say that he wae goine to give Kre, Banus 
the biggest pert of Kis property aid wae geing to fix wp hie daugh- 
ter; that he was geing to take care of those two women, and that 
he sliwaye favored Mre,. Hanus; that 2% the time hie daughter same te 
this country Batyeta had s cottage at Brighton aid a Little money 
in his business; that he was probably worth about $5,000; that this 
ie his, the *itnece’, notion; that Batyeta never told him just ox 
actly how auch property he had. 

: Eéward Blinenbverg om behalf of the defendants teatified 
that Patyetea told hie that be had « dsugiiter in the o1¢ country and 
aske? him the beet way te bring the ehild ever; that at thin tine 
Satyets was living with Mre, Hanue; that Batyeta sald he wanted his 
é@aughter te help hin in the purines and te help Mra. Hanus; that he 
dees sot think that there wae ever « tise that he saw Satyeta thet 
Batyeta 414 net say something about his daughter; that om ome ocene 
sien he said he had Dought her « cout and 4isforent things; that 
Batysta told bin that the girl had had trouble with wre, Henus ond 
Left; that Batysta never tol4 “im in what manner he would dispone 


of hie property. 
6. D, DeWitt, a witness on behalf of the defendante, 
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testified that he was a poet office elerk in charge of the records 
where the eslicetion boxes wore ‘seated; that prior te August 26, 
1923, there wae no sell colicetion bex at the corner of 48th and 
Ade streets in Chicago; that ths clesest bom wae a block away at 
igomie and 44th strevts. 

The gompleinant tastivied in regard toe receiving the 
letter in question, but the court exeluded the testimeny on the 
ground that wider section @ of chapter 1 of the Jllinois statutes 
relating te Evidence and bepositiens, the complainant was mot « 
ecupetent witness, 

It ie eentended ty eounedl for the defendant Eally 
Sticks that “the alioged sontract stands unon no better basis than 
if 1% were om oral contract;* and *that aulficient proof has not 
been shew,“ 

S&sencing for the aake ef argument that the contract 
shoulé te sonsidered an oral aontreaet, and that unter the rule ree 
lating to the specific performance of auch a contract, 211 of the 
terms of the contract must be clearly and eatiefactarily proved. 
(Aldeich vy. Aldrich, 267 121. 215, 228), yet it fe aleo the rule 
that the contract way be proved by other than direct evidence; and 
that Where focts, including the act ef the partios, raise 2 convince 
ing implication that the contract was setually made, and satisfy 
the court thet its terms aud provisions are sufficient te justify 
ite enforeesent, the sontract sheuld be upheld. Abdries v. Aldrich, 
supra, (p. 222); Willie v. sorger, 268 T11., 574, 575, 57. 

in the cose ot war we are of the opinion that the cone 
tract has been clearly and satisfactorily proved ond that the one 
plainant ia entities te nave it apecifienlly enforeed. 

Gowisel for the defendant Maily Spicke has cited 
Bumercve eseen te support his contention that the evidence in the 
ease at bor is insufficient, The ease on whieh he principally 
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relies ix the ease of Davigx v, Kniser, 260 Ili, 334. Ye think that 
the fnete in ol] of the cases are materinliy different from the 
facte in the ense at bar, 
in the case of Seupe) vw, Hughes, 255 111, 404, the 
gourt waid (p. 453): 
“So inflexible rule ean be Laid down to eontrel the ep ecifie 


enfereesent of cantracta in equity, Owery case must necessart 
fepend and be determined on ite om speaiah Saete,* " 


sugrea, clted by ocoune 
sel for the ¢defentent Geily Sokekn, the court held that the terme 


In the ease of Davier v 





of the contract were wnreaserarie and winatural, ta the ease at 
bar we think that the terms of the contrast are reasonable and 
natural. 

Counses fer the defendant Beiiy Gpicka Surther contends 
that there is ne adequate consideration te euysert the contract. We 
think that the soneideration for the euntract wae that the complaine 
ant should leave hor some in Austria-Hungary and ceme to Chieage te 
Live, | } 


Im the gage of Eygne v. Moore, eypre, in dlecussing 





the question of the consideration, the court said (p. 69): 
wae 
“The consideration for the agreewent/that complainant should 

Leave hie parents, brothers, sisteers and other relatives, re- 
neownee allegiance te the land of his birth, some te this country 
to live and beens a citizen of the United Steten. It was not a 
ense of « promise to make « gift without consideration, but was 
am agreement made mo legal, velid sonsideration, and when 
ertaraed by comlainant the agreement became binding upen Devid 
se Brene and the lew tapesed woon him the obligation of performin( 
it. 


Counsel for the defendant Emily Spieka further contend 
that the evidence 4oou not shew that Batysta's Letter to his daughte 
wee aAéreere4 and mailed; that the testimony of Klaue that he saw it 
matled is contradicted by the teatinony of the postal clerk, De¥itt, 
whe testified that there was ne collection box at Ada and 48th 
streets at the tine in question; that the closest box was a bloek 


away at Leomis and 45tk satrexts, 
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We think that the reasonable inference from all of the 
evidenee is that the Letter was properly addressed and mailed; and 
we do net think that the evidence shewa « contradietion of Klaus! 
testimeny in regard te the mailing of the letter. Kisue 414 not 
testify that he sar the letter mailed in the box at Adm and 48th 
streets, He teagtified that he eaw Batyets drep 1% in the mail box 
"en the next corner.” Furthermore, independently of Alaus' tastineny 
in regard to seeing the letter mailed, we think that when all of the 
ether evidence ix considerad, the inference is clear that the Letter 
was in faet mailed, The evidence beth on behulf of the compladnent 
and the defendants shove that Batysta wae constantly talking about 
getting the complainant toe come to Chienge to live with him; that he 
told hie friends that Ke hed seked her ta come, but thet she weuld not 
do mo; that later he told bie friends that the was coming; that she 
414 eome, Clearly, Betyeta must bave dome something to induce her to 
ehange her wind, The only probable method by which Hatyeta sould 
communicate with her was by mail. Frank Pick, 2 witness ror tha dee 
fendants, testified that he saw Patyeta receive a letter and that 
Patyets opened 14 and sald, “Here is « Lotter from my girl; ohe is 
coming.* ‘The only probatle inferences from the receipt of thia Letter 
by tatysta are that the letter was in snawer to a letier she had ree 
eolved from BRatysta and that Batysta's Letter promising tc bequeath 
hie property to her had induced her te come, It 1s a fairy inforence, 
even frou the evidence on behals of the dafendante, that she éid not 
come with the expectation ef assisting lire. Hanus in jolmg the house- 
work, tincse the evideuce on beliaif of the defaudants shows that she 
left Eatysta's home because of « quarrel with Urs. Konus in regard to 
the housework. ‘The probuble reseon why the complainant changed her 
mind and osme, in our opinion may be found in the tvatimeny of Klaus 
and Merle Prahankebil that Batyeta told the complainent that he would 
bequeath her ell of his property if she came. 

We de not think that the strength of this coneiuesion 
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ig weakened by the evidenes whieh the defendants intredused te show 
thet there wae an eetrangenent between the complainant and totystea 
after the somplainant ¢ame te thin cowntry, and Wy the further evie 
denee introduced to show that at the time he wrete the Letter in | 
question Satyrte intended to bequeath his property to Kre, Honun. 
In our view, the evidence shows that there was no extrengement bee 
tween the complainant and Satysta, and there wae no intention on the 
part of Natysts at the tine that he orete the letter in aueation te 
the complainant te bequeath any of aie property to Ure. Hanus, 

Counse) for the detendant Bediy Soieks further eontonds 
that at tho time thet 14 ie alleged that Hatyeta wrote the Letter in 
qaestion te the complainant, Batyete "had little or ne fyunde;" that 
when he fied he had "“s considerable eatate;" and that on the awtherity 


of the eawe of Waliage 8, 103 211, B2b, tie changed ci rewn- 





etances betweer the time of making the alieged contract and the tine 
of hie death constitute sufficient growunde te defent tha right of the 
complainent toe have the alleged contract epecifierliy performed, 

Since we are oF the opinion that the evidence clearly 
ené eatisfactoerily shows that datysta cade the coitract, and since we 
further think that the eontract wae fair and equitable, 1+ is toma 
terial whether there was a material change of Batyeta's iinancial 
aondition after he made the contract. in the case of Aldrigh v, 
Aldrich, supra, in tieuseing s question simtlar to the one in the 
oare at ber, the court maid (p.%%): 

“Counse! for apeclieee claim it [the property in controe 
versy) was worth $100 an aere at the time ef the trial, while 
couse) fer epceliant insist that it was not worth that anount, 
but argue that even if it war worth that amount at the time of 
the trial 1% was worth much lees at the time the contract was 
entered ints, and that this court has held that if o contract 
wae fair and table when it wae made it could not become une 
fair and i table by clroumetances which might afterwards 
arice,* 

¥urtherwre, the evidence in the case at bar is not 


Glear as to Batyeta's finencial worth when he wade the contract. Ve 
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think that at that time on « fair interpretation af the ewidence 
it may be soi4 that he had substantial meons fer a men of hin 

etation im Life; am4 that the change im bie finencial sondition was 
net of euch propertions ae te defeat the complainant's right te 
specific performance, In the case of Yalisee v. hangleye, supr: 





cited by counsel for the defendant Yaily Spieka, the value of the 
property at the time the contract waa made was $12,000 and at the 
time qf death about $360,000. the court said in that ease that 
the alleged contract was set satiefacterizy proved by the evidoues, 
and that the conelderntion for the contract vas inadequete. 

Vewnsel fer the dovandeaut Saliy Gpieka further eene 
tend@ that the chamneslier erred in erdering that the expenses and 
soliciters’ fees of the guardion ad Litem should be taxed in the 
bii2 of coste, Cowneoi waintuine that the chaneelier should have 
@irected thet the expenees and solicttera’ fees eheuld be paid out 
of the estate of Satyeta. 

Ceunesi fer the complainant contend thet under the 
equitable juriediation of the ahanvelier, the question was one for 
the exereiee of wie disereiion end thot he he» not abused his dite 
eoretion, 

Helther counge) for the defoudant Selly Soieka, nor 
counsel) for the cemplainent has argued the quastion fully ner cited 
ony sutheritier on the question, im this eitumtion we think thet 
we are Justified im holding tuat the question has been waived. 
Boarding v.. The Peonke, 202 Lil. 12%, 124. 

Yor the xensons stated the deerse ie affirmed. 

APF LRWED, 
NeSurely, P. J., ond Katohett, J., concur. 
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MINA KAPLAR, 
Defendant in urror, 
BRRGK £6 CIRGUTY GOURT oF 


COOK COUNTY, 


ve. 


JGRUPH RAPLAR, 
Plaintit?’ in Brror, 6} ide 
Fel i Sy i 1 i o> wed 


Aelhe Kes oD 


EDD 
) 


BR, TUSTICE JOHNGTGN OMLIVERSD THY OPIRION OF THE couRT, 


Thien is a writ of errer prosecuted by Joseph Kaplan, 
the defendant, to review a deeree in fauver of Kins Kaplen, the 
eomplainent in « sult fer separate maintenance, 

The defendant agke for a ravereal af the decree on 
two grounds; iret, that the chanesllor committed reversible 
error in allewing the original bill of complaint to be amended te 
ehov that the defeniant was a reeident ef Geok county, Dilineis; 
apd second, that there is no cortifieate of evidence, und the deo 
eres does net reoite the facts. 

The asendeent in question wae sliewed and wae aade 
before the entry of the Pinel deeree. In tile state of the record 
the asieudnent wae properly allewed by the court. It te unnecessary 
to diveurs this question, se the preciee quoetion has been decided 
adversely te the contention of couneel for the defendant by this 
court in twe very recent oases in carefully considered opinions 
written by Mr, Justice Hatchett. Piotnitaky v. PMiotniteky, ?42 112. 
App. 166, 168; Bellewgn vy. Nellesen, 239 111. App. 622. 


in regatd to the question whether a certificate of the 
evidence was neesssary, we are of the opinion that a certifleate ef 
evidence was not necessary, os the decree contains findings of fact 
which are suffichant. ‘Yae findings of fect in the decree which we 


consider sufficient are as fellews! 
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“and the eourt doth further find that the parties here 
were lawfully joined in marriage en or about the firet day of 
June, 1903, at Foland, Russia, ond that as a result of sada 
marriage there were born two children, Leon, now abowt sixteen 
years of age, ond Hyuan, now about thirteen youre of age, beth 
living ond who have bem and are now under the gare, custody 
and contrel of the complaint; 

"and the ecurt does further find that eubsequent to their 
intermarri on or wbowt the 16th day of April, 1921, the 
defendant, Joseph Kaplan, wilifsliy deserted wid abeented him 
self from the complainant witheut reasonable caues for the 
gsonae ef over two yearn immetisiealy prier te the filiag of the 
bili in this cause ond that the sald cemplainent, Mina Keplen, 
hae been ond ie now Living separate aid avort from the said 
defendant, Jereph Kaplan, withont favit on her part ae charged 
in the complainant's amended bi11 of complaint. 

"and the court does further find that the said defendant, 
Joveph Kaplan, 4i¢ om April, 1971, wilfully abandon, desert and 
abaent Kiseehf frem the complainant at Akron, Ohio, where the 
complainant and the 4efendent were living ae hueband ond wife; 
ona thet the said defendsnt, Joaesuh Eeplan, at onid time came 
te Chieage, Cook “ounty, Tliineis, ani that gince that time 
he hae been living in the said City ef Shicags, where he has 
been engaged in business, and has been alnoe the filing of the 
amended bili ef complaint aid vas upon the Gate of the hearing, 
a resident of Chicago, Cock County, Tiinele; 

“and the court doom further find that the eaid Joseph 
Koplen is well able to eappert and maintain tae complainant, 
ina Kaplan, and ner sald ehtidren; 

"and the eourt does further find teat there is new past 
due ond owing te the complcinant, Mine Maplan, from the dee 
fendent waéer an order of sceurt heretofore entered for temporary 
ahimeny, the eum of $65.00 ond the further eum of 936,00 Tor 
temporary seliciters'’ fees.* 


For the reasenea stated the deores of the chancellor is 
affirmed, 
A¥? TARED, 


Moturely, P. J., and Ustehett, 7., soneur. 
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JACOB J, MENUELGONN, PHILIP 
BEN DELSORN WEYER 
Complainants, 
ve APPSAL PROM CLINCUIT Home 


) 

: o¥ GooK couNTY, 
MORRIS GOLD and KICHOLAS J. ccs: 
PRE | 

) 


‘ Defendants, 


BiCHGLAS J, PRITZEUR 
Appellant. 
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BR, JUSTICE JGHRSTGH DELIVERS THA OPINIOR OF THR COURT, 


Thin ie an appeml by Bichelee 7, Pritsker, one of the 
defendants, from a dearee in faver of Jacob J, Mendelsohn, Pailip 
Merndelsemm and Keyer Selemen, the oseplainantea, in a suit in 
equity brought by the complainante sgainst Priteker and Kerrie 
Geld. 

fhe suit was brought te enjoin the forseloaure of a 
chattel mortgage given Wy the cemplainente te Gold for the pure 
pose of securing the payment of 36 promissory notes of the come 
plainantes payable to Gold, agersgeting $20,500, the mortgage and 
notes huving been delivered, a6 the complainants allege, in @s- 
erew to Pritzker; further te enjoin the assignwent or the trann- 
fer of the notes and morteage; further te compel the surrender 
ef the notes for cancellation; end further for an sceounting. 

The decree of the chancellor adjudged that the chattel 
mortgage ani the notes are void as againet the com@elatinante, and 
erdere’ the defendants to deliver those instruments to the come 
Slaimente; the deeree further adjudged that Pritaker ia inderted 
to the complainants in the oum of $6534.57, ont ordered Pritaker 
to pay that amount te the complainants; the deeree further found 
that Geld is indebted to the complainants in the eum of $1000 
which was paid by the gomplainants to a broker on behalf of weld, 
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and ordered told te pay thet sarunt toe the complainants; that decree 
further adjudged that the bill of sale wae void and ordered it 
cancelled; the deeree further ordered Pritaker and Gold to psy the 
gents and expenses of the sult, smowiting to 5720.00, omesholf te 


be paid by Pritaker and oneehnlf ty Gold. 
An outline ef the uncieputed evidence Le as fellows: 


Gol@ and hie wife were the owmmerse of 211 of the steok im a corporne 
tion by the newe of the Somerset Neto) Pharmacy, with the exeeption 
of one share of stock whieh wae held by A, B. Pritaker, a som of the 
defendant Pritsker. The pharmauay was located in the building of 
the Somerset hotel wider a lease from the imershem Geotel Building 
Company, the owner of the Gomerset Uptel. in the lease the drug 
estore was referred to as “the eorner store in the Senexest Ketel." 
Negotiations were begun between the campicinonts and Geld and his 
wife for the purchase of the drug atore by the compleinantes. The 
fivet meeting was hela at the drug store May 11, 1923. There were 
present the complainants, the defendant Geld, the broker in the 


transaction samed John Arone, Berman K, Kendelsoln, brether of the 
Cemplainsxte Juesb 7, ont "hilic MendeAschn, ang sise their ettor- 


ney, A written agreement was antcred inte for the purchase of the 
4rug etere an4 the lease fer the sum of $70,550, Om the aligning 

ef the sereement the compiainante paid 91590 as o fepealt to Krone, 
$1200 of which was to be retcined by Krone aa his soul sion. 

After the mesting at the drug store all o7 the parties on the same 
day went to tae Govenunt Club wid there met the defendant Prituker 
and Peter Siseman, an attorney representing the complainant Solesenm, 
From the Covenent Club sl of the parties en the sane day went te 
the office of Herman &. Hendeleohn. ‘the agreement was eubmitted te 
Pritzker and Giseam:, Pritzker stated that a modification would have 
te be msde; that Gold had $8000 on deposit with the lesser of his 
lease as a guarantee for the performance of the lease wd that the 
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$2000 should be adfed te the purchase price ond showld be paid as 
the ensh pareent, Thin war agree’ te by all the parties, I¢ 
was further agreet that arrangemente rowld have te be wede to com 
ply with the Bulk Sales Law, All of the parties wet agein on the 
evening of the anes day at the drug store. At thie meeting 
Pritzker atate’d that he bad been Im consultation with Hrs, Gold, 
that she ebjeecte4 to the gale, and that as fur ae he was soncerne 
ea the deal was eff woless her concent was obtained. The next 
meeting, at which all the parties were present, was beld Kay 
14th at Pritazker's office, Gold stated that his wife had agreed 
te the sale at the purchase orice of $25,060 with a cash payment 
ef $8,000, At this seeting the plan of traneferring to the come 
Sleinsnts the stock ef the Somereet Hotei Pharmney wae discussed 
and the neceseary corsorate minutes and other papers were pre- 
pared, 

On May 25th sil tne parties exeapt Geld, whe was 111, 
met at Priteker'’s effies, At thin seating it was decided te abane 
fon the plan of transferring the stoek of the Somerset Xetel Phare 
macy te the eemplainante ani te make the sale ae an individual 
exle snd mot a corporate mule, The papers were changed accordingly. 
Aleo at this meeting Pritesker wrete em the buok of the lease the 
form of the agviguuent of the lease by Geld to the complaints, 
and aleo the form of the acceptance of the aevignuent by the come 
Ploinanta. 

On the night ef Hay 15th Pritzker took the lease with 
him te Gol¢'s home and had Gold execute the sasignment of the lease 
te the complatcunts, That night Gold wae taken to a hospital ehere 
he rewained wetil June Md, 

fm May 16th there vas a meeting at Pritsker's office, 
at which Pritsker, the complainants Mra, Geld, Siaonan and Herne 
W, Mendeloohn were preeect, The complainant Jacob J, vendelsohn 





wae not present at the first part of the conference, but arrived 
before the conference closed. Krone and Gold were not present, 
At this meeting it was eyreed that Pritzker should hold the notes 
and chattel mortinge, eleo the cash payment ef $6500 to be made by 
the comelaiaants and alme $566 te be pald to Pritsker ty Krone 
of the $1500 previcumty deresited with Krone by the eompisatnente; 
end the neoter, mertonge and the 6560 thereupon were delivered te 
Priteker, ©n the next day Krone jelivered to Pritsker the $560. 
At the meeting of May 16th Priteker prepares? the following re- 
seint: 

Reeeived ef Failig innhan sae nat  eeee Soiomen, snd 
eS a eiat aswantits Ukcck me tet katie 
Muntases Motel Vusswasy have been unde.” It is undeostesd 
that I may use cash or notes as tie case may require in pay- 
ment of wadd obligations frau the amount so deposited with me," 

Although: the reoeipt suews the sum of $3438,10, 
Pritsker in feet received only $7000 ooeh. Ineladed in the amount 
of $6434.10 was the $2060 remaining in Krone's bonds and §435,10 
for which the complainents were to be eredited in connection with 
the sdjustuent of rents, electric Light bills and water bills, 

It wae agreed at the mecting on May 16th thet Pritsker 
eould use the money in hie Hends to pay the erediters of the drug 
store in compliance with the Bulk Seles Law. Pritsker lumediately 
began to pay the erediters with the soney, Among the payments 
Pritzker made te erediters vas a payment uade to himeelf on May 
16th of $5119.61, which anvunt Gold oved to Pritsker on a note of 
Gold fer $5000 with interest, «siek Pritzker bad endorsed and which 
wae secured by 4 chattel sorignags on the Chateau Pharagacy, another 
drug stere owned by Gold. The note was held by the Home Hank & 
Trust Company, which on Hay 14th had charged Pritsker's account 
with the note, 

on Hay 17th or Leth Pritsker sent the bill of male 
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and the loawe to Giseuen, who im turn sent them to Herman K, Bendel 
somn, Gold's ageigueamt of the lease te the complaisent wag on the 
Leage, but the lease comta'ned tie gesiguaent to the eemplainants 
by the leweor, the Thorcham Motel Buliding Corperation, 

Philip Yendelsebn had taken over the eanagunent of 
the drug etore about Yay ifth, He resalned as manager wmtil about 
Fume Srd. It wee ogreed om the hearing of the cause that Frank 
Seward, vhe had been the manager of the drug store for Geld, would 
testity if he were press that om or shout Any 1éth Philip Bendele 
goha asked him if he would work for him “half time;* that Seward 
agreed to do 9¢ a4 sentinged to werk for Pailio Bendelsomm until 
@ euetotian towk charge of the drug store under the chattel morte 
esge. “a MayZlat or ®?ad federal prohibition officers seized 
some iatexicoeting Idauer that waa in the drug atore, This affair 
is referred te ae @ “reid,* 

on Bey 24th all of the wartiesn exeent told, whe was 
still sick in ao heepite], weet ot Pritsker's offier, Priteker 
stated that the atiterreye for the Shoreham Hetel Building Corpora. 
tion were “dinguieted shout the rata” and that the hetel company 
Was going to terminate the lease, It war agreed at this meeting 
that the complainants shewid pay the June rent for the drug stere 
amounting te $6°%. The complainants gave a check for that amount 
but the check wae mot paid, as the couplainsnts’ account at the 
bank on whten the oieok waa dram was closed by the complainants. 

On Jume 3r4 or 4th some one representing Gold took 
possession of the drug store under the chattel mortgage which had 
been given to Geld by the compininanta, 

On dune Oth the ¢rug store wae sold under the chattel 
mortgage. The sale wae contucted by Pritzker's sen, A, 5. Pritze 
ker, The trug atore waa bid im by A. . Pritzker on behalf ef Gold 


for Fl4, 504, 





The principal questions ef fact in dispute are (1) 
whether Pritaker er Gold agreed to obtain the consent of the 
lesser, the Shoreham Neotel Building Corporation, to the assign- 
ment of the Lense by Gold to the complainente; (2) whether it 
was agree? that the aale of the drug store was to be a conditional 
@ele d4evending upon the obtaining of the conrant of the Sherehan 
Hotel Building Corporation to the assignment ef the Lease; (3) 
whether the goney, totes ond chattel mortgage were delivered in 
enerov to Pritsker ta be held by Sim wntii the sale was consume 
mated; (4) whether Phikip Kendelechn tock over the management of 
the store under « conswimated sale or merely pending the consummae 
tion ef a sale; (5) whether the "raid" of the federal prohibition 
agente wae made because of the violation of the prohibition laws 
while Gold was in poseension of the drug store or because of the 
vielation of the prohibition laws whila Philip Mendelechn ras 
Heatiaging the drug store. 

. fo state and diseuss the avidence in detail relating 
te the diaputed issues of fact weuld unduly extend this epinion. 
It te eurficient to say that the evidenes is direetly eonflicting 
om all of these teeues and cannet be harmonized; that if the evie 
dence on benal’ of the complainants te saceepted as true, the sale 
Was a conditional ene, descending upen the obtaining by Pritzker 
er Gold of the consent to the lease of the Shoreham Hetel Building 
Corporation, and the money, notes and chattel mortgage were de- 
livered te ?riteker on condition that Pritsker weul¢ held them | 
wntil the sale was consummated, previded that Pritsker might use 
the money to pay debte of the drug store in order to comply with 
the Bulk Gales law; that Pnilip Mendelechn took ever the manage 
ment of the drug store fer the convenience of ali the parties, 
pending the consummation ef the sale; that the raid by the federal 
prehitition agents wae brought about beesuse of the sale of ine 















sui ee neern vant te — 2a os oak 


madlorpett ekt Te Paswebe xeg 0 peantiiene ou? agey gah 
(8) sonnet sue to dnnsiigtone vas of MODE UNE TET J “fat 

ee ee ee 
evens Re ete ont Thies wht ea Pol ed ae weweeras oF ” oer 
te: Fireseaipaeninis aly selva Hee? aaanaanes abt sent nw oy : sd 





abe Nektar Setaeet Mt Te “tay wate “gedtvedt= GF) qatbe ae ‘e be ; 
amet wetP LI’ edt Xe te iene ity” Te onbaeel hai | ate! vs 
ony Xe waimeed te wate nsaiast shy %% Soong Ab a tte ° ae 


“tings tar Sh <NNBNE a a we! ite ou ot 
| gabty ketene YEewThh at sols ive eat tees yun olf ‘tote Reve ea 
ee fanie U Senimas an woisne t awastt Ye Ike 

bashed 80H ea eCyHOON 82 wInCUts igkOD ent Re "Riaaye a9 da 
| RY geagedead srmegniee sat eben tie Lened omanienede ‘eit 


| 3 










oe pi ‘dain en teRe oad 8 
i ie foe ils a sa ta wo oe sna catal 






toxicating liquors by Geld while he was still in csarge ef the 
¢rug store. 

On the other hand, if the evidenge en behalf ef the 
defendants ie scecented as trac, the sale was net a conditienal sale 
but a consummated wale; that there eae bo agreement that the come 
gent of the Shoreham Hotel Building Corveration to the santgnment 
eof the lease by Gold would be obtained for the complainante, either 
vy Priteker er by Geld; that there wae Ke aygrounuit thet Mriteker 
would hold the money, notes and chattel mortgage until the sale was 
coneumunted, but that om the contrary they were delivered te Prits- 
ker unconditionally; that Philip cerdelechn took ever the manage~ 
ment of the Grug etore far the complainants ae the rorvit of « 
consummated gale of the drug store tc the compicinante; that the 
raid wae due to the sale of intexieating Liquere by Paiiip Mendele 
seohn while he wae munaging the drug stere. 

¥e are gonfrented with the neoeseity of determining as 
an original question which vereies ef the evidenes we shall aceept 
as correct, nines in a chancery ereceeding, secording te the case 
ef Cheehik vy. Koleteky, 311 111, 454, 454, the master’s repert, 
while uring facie correet,is of an advisery natura only, and “all 
the facts are open, lor consideration, in the firet inetanee, of 
the trial sourt, afd in caas of ati appeal. by the reviewing court. *® 

The principal testiseny on besalf of the complainants 
consisted of the te¢ctimeny of the three complainants thesselvesa, 
and the testinony of Sigeman, Zrone and Herman &. Mendeleohn. The 
chief witneewciay the defendants were the two defendants Pritaker 
ana Geld. ‘There wae wlso documentary evidence introduced on bee 
half of the defmudante, 

After a careful consideration ef all of the evidence 
we hava decided to accupt the testimony of the complainants as the 
Gorrest version of the tranauction, netwitistonding the feet that 
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there are clrownmetances in the testimony of Pritzker ont aleo docu. 
mentary evidence om behalf of the defencants which tend to support 
the defendants! theory of the case, Tas only ¢riterton that may 
be used in determining the credibility of legal testimony ia that 
of probsbilities. <Ané on probabilities we ore constrained te hold 
that it ie highly improbable that the complainants would have ob- 
ligated themselves by a written sagreesent te purchase the drug 
etore for $24,860, ond te pay $9,000 ef that amount in cash unless 
they had been positively ageured by sither fol¢ or Priteker that 
the Gherehaw Hotel Building Corseration would consent te the ase 
signment ef the leawe to the coxmoelainuite by Geld, The somplalne 
antes were net buying merely the steck of gooda and the fixtures of 
the drug store; they were buying the good will ef the business as 
well. Thie in shown by the coroorate minutes that were prepared 
by Pritsker, in which it was expresely reeited trat the good wil 
was part of the seset« ta be purchased. the chief value of the 
good will depended woon the locality of the drug store. The faet 
that the drug store wae iecated in the building er the Somerset 
Hotel wndeoubtedly enhanced the value of the business. The eoue 
Plainants manifestly expected to conduct the business in the 
building of the Somerset Hetel, where the businesa wae located. 
The lease clearly wan the principal agset of the purchase, In 
the cirewistences the conelueion ia irrevintible that the ecomplain- 
ants contracted for the purchase of the drug store only on eonfti- 
tion that they could seoure a valid lease to the promises, 

| Yt is net dented by the defendant Pritsker that the 
lease was on important aseat, but he contends that the complainente 
themselves undertook exclusively to secure the consent of the leas- 
or, the Shoreham Bote) Building Cerseration, to the assignment of 
the lease. Such » contention is opposed to probabilities. It 
seene unreasonable to suppess that the compleinents actually would 
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pay $9000 in eagh, would ogres te pay 826,500 move, and would da~ 
pend upon their own effertx exclusively te obtain sensent ef the 
Boreham Mote) Building Corveration te the agelormont of the Lease; 
iu other words, that they would actually buy the Ascug stere and 
take a chance on getting the consent of the Ghorehan Zetel Butiding 
Goervoration to the lenge, It way be that Paellip and Berman Kendele 
sehn apoke to Jertener, the eceretary ef the tiherehaa Hete}), Builde 
ing Corperation, in reYereaae to securing the consent of that come 
pany to the aasignment of the Lease; but the probabilities are 
that the Bendelwohns (14 this gratuitiously, mot as part of the 
agreement. fhe testixeny on belay of the complainants is that 
Biemnan said he would not be watiefied with Gertener's consent or 
signature te the ageigusent; that Sieaman iovieted that the cone 
gens and the ¢igneture to the aaeignnent of Growen, the preaidant 
ef the Shereham Hotel Building Cerreration, showl4 be secured by 
the defendente, Thies teatimeny geen highly probable, wad accords 
with Sisamen'’s tostinony that Ke stated to Pritaker that the lease 
wan the pringigal seset, Pritaker, hevever, tertified that at the 
firat meeting he stated that since the leave to Gold Srom the 
Shoreham Neotel Building Cerporation provided that the Lease could 
be acelgned te « corporation by tue mane of the Somereet Neotel 
Phermncy, ant since Gold had changed the mane of the original cere 
poration te the name of the Somerset Hotel Pharmacy to comply with 
the lease, the consent of tha Ghoreiem Hotel Building Corporation 
Would not be necessary if, instead of purcansing the drug store 
from Gold ws on individual traneaction, the complainants would 
"take over" the Somerset Hotel Pharusey Corveration mid have Gold 
ageign the lense to that corporation.  Bven Af Pritsker's construc 
tion of the lease us state? in his testimeny were correct, re 46 
not think that bis testimeny weakens the probable inference that 
either he or Geld agreed to secure the consent of the Shoreham 


Hotel Building Corseration te the amsigument of the lease, The 
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only safe course for the complainants to have pursued would haye been 
to inelet as a condition precedent to the conaummation of the sale 
that Pritzker or Gold should obtain the agtual consent ef the Shere. 
ham Hotel Building Gerperation tc the asevignment, wid not te depend 
upon Ffritzker's legel opinion that the consent of the Shoreham Hotel 
Building Corporation to the ansignment wae umecessary if the com 
Plain wte would “take over" the domerset Hotel Pharmacy Goxperetien. 
Counsel for the defendant Pritsker argues thet the 
undisputed evidence shows that the failure to get the consent te 
the assignment of the lease wae due solely to the raid by the 
federal prohibition agente; that the raid was meade because of the 
violation of the prohibition laws, oot by Gold, but by Philip 
Mendeleohn, and thet therefore the complainants consistently can 
not maintain that the fatlure te get the consent of the Shorehan 
Boetel Building Gorporation to the sesigoment of the lease was due 
to the fault ef Priteker or Gold. Ye ie not think that the evie 
dence shows that the ratld was made because of the gale of intexi- 
eating liquors by Philip Mendelseebn. As we view the evidence the 
probable inferenve ie that the raid was brought about by the viola 
tiens of the prohibition lowe while Gold was in the possension of 
the drug stcre aud net while Philip HMendelechn wae managing the 
drug store. *urthermore, even if the failure te get the consent 
of the Shoreham Hotel Buliding Corporntion te the assignment of the 
lease was due solely to the raid by the federal prebibition agents, — 
and even if the raid was caused by violatien of the prohibition laws 
by Philip Mendeleehn, and not by Gold, the defendants consistently 
gannot argue that the efforts of Gold and Pritzker to get the consent 
of the Ghereham Yotel Building Corperation te the assignment of tae 
lease were frustrated by the raid, since Gold ond Pritaker have taken 
the positive position that they 4i¢ net agree to seeure the | 
eonsent of the Ghorehem Hotel Building Ceorseration to the assign- 
ment of the lease, If, ac the defendant Pritsker contends, the 
complainants theneelves agreed to get the consent of the Shoreham 
Hotel Building Corporation to the assignment ef the lease snd 


failed, it is wholly irrelevant why the complainants failed. 
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In ether words, if the compleinants agreed te get the consent of 
the Shoreham Yotel Building Corporation to the ansignment, it is 
immaterial te the defendant friteker whether the Sherehem Kotel 
Building Corvoratiom put ite refusal to censent te the seatgmment 
of the lease on the grownd of the raid sr on any ether growid. 

Couneei for the defendant Pritwker contends that the 
BALL ef complaint dees not state « cause of aetion in equity, and 
im support ef hin contention relics on the ease of Vanatta vy, 
dAndiey, 198 211. 40, 48. Im that cause the complainants were 
seeking the cepcellation of a single promiasory note slleged te 
be fraudulent or forged, md aise seeking an injunction ageinet the 
entry of a Judgment om the mete, The court held that the facte 
in that case were not sufficient te Justify a resort te = court 
of squity; that the remeiy at lew ras adequate. 

The general rule i# toat in « proper onme, ehere the 
defense at Lavy ie inmudesuate to sromete the endo of Justice and 
afford complete relief, « ecurt ef equity vill require the sure 
render and ¢erecliation sf written inatrunents, Blusk vy. Miller, 
173 Tl1, 489, 49%. 

ta the ease ot bar there are 34 promissory notes ond 
@ chattel mortaege, If the notes suould be transferred er aola 
by the defendants to different parties, « multiplielty of actions 
Bight be brought om the motes by the various owner sgainet the 
complainants. Vurtheruere, the faste alleged in the bili ehew 
that there ie no sonsideretion for the notes; that the contract 
wae not consuemated ond that the netes atid the chattel mortgage 
are vold; and the facta alleged im the Dill aise show that it 
Would be inequitable in the circumstanees for the defendants te 
Olsnim ownership of the netow ond chattel mortgage. Voereover, 
the bill prays for an accounting from Pritsker ae te the dis- 
dursemente that he made of the $7900 delivered to him, omd sles 
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fer an ateowsting on the part of the complainonte for the moneye 
reovived by them while Philip Mendelechn managed the drug store, 

We are of the opinion that the allegations of the 
bill of complaint stats a caver of action in equity. The epeotfie 
grountea for aquitable relief, a shown by the bill of complaint 
ape (1) the right of the soumhainonte te have the notes and | 
ghattel mortgage caneelled; ond (%) the right of the complainante 
to have am acesunting from Priteker of the money that waa delivered 
to him in trust. 

Tae eameellation of instruments t» classed in the axe 
giusive Jurisdiction of equity. & Gyclepedia of Law and Procedure, 
p. 286. Ye recognise the rule thet squliy will net exereise this 
power wlece substantial equitable reasons are ssowm. 6 Cyclopedia 
ef Lew ond Procedure, p. 286. In the case ot bar in our opinion 
the substantial equitable reseons alleged wy the bill of complaint 
are (1) that the 36 netos on’ the shattel mortgage ore void be 
gaune the contract between the serties was never consummated; (2) 
thet the complainants may be gubjected te 2 multiplicity ef suite 
en the notes; (4) that there ie ne consideration for the notes and 
mhattel mortgage; (4) that the notes end chattel mortgage having 
bean delivered to Friteker in eserew, Pritzker holds them in trust 
for the cowelainante; (4) that the compleinanta cannot obtain 
adequate relief at Law, 

Agvording to the authorities the reacens ve have 
atated constitute equitable reasons in the oirewstances fustifying 
the interposition of a court ef equity te cancel the notes and the 
chattel mortgnge. 4 Ruling Case Law, section 5, p. 490; section 
Ll, p. 499; © Gersus Juria, section 70, p. 1196; 6 Cyclopedia of 
Law and Prosedure, p/ 289; Bouse vy. Bolan, 147 Pac. (Arizona) 

736, 737. 
We further are of the opinion that the bill of come 
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plaint shows os an independent ground of equity that the complain. 
ants ate entitled to an accounting from Pritsker as trustee of 
the money delivered to him, The People v.Bordeaux,242 Ill. 327,334, 

Counsel for the defendant Pritaker contends that the 
"bill is fatally devective in not tendering back the drug store, 
the bill of sale and the lease, as well aw Pritsker'n receipt and 
agreement to ast as everaw,* 

In auprert of this contention souneel cites the case 
of Huiller v. Ryan, 306 111. 96, 93. in that oase the wourt held 
on o dewurrer te the bill of complaint that the bill wae defaetive 
in net making a suffictent ten¢er of the consideration reeeived 
under a contract whieh the somplsinunte were sookiny te reseind. 
In the enwe at bar Af the objection im question had been urged on 
demurrer, the objection would have been well taken. Sut me de. 
murrer wan interposed by the defendents, in the present state of 
the record we think that the objection isa witheut merit. The evie 
dence shows that Geld is in pessenecion ef the drug etcre and that 
before he tock poseession the complainonts offered to give him 
possession, The bili of sale wae adjudged void by the decree, ond 
Was caneelied. The lease wae ordered by the deoren to be delivered 
to Geld upon demand by hin ox hic duly authorised agent or attor- 
ney. ‘The failure to tender Pritzker's receipt ia obviated by the 
provisions of the deeree requiring Pritsker to account for the 
money for which the receipt was given. in the clreumetances, 
therefore, it would be usreasonable to reverse the decree because 
the bill of complaint is defective in the respects complained of 
by counsel for defendant Pritaker. 

It is further contended by counsel for defendant 
Priteker that "the bill having been brought te enjoin the fore- 
closure of the chattel mortgage, thie was a re-affirmance of the 


purchase by the complainants of the drug store in question;* and 
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that "the cormpletnantes are now estopped from asserting the eons 
trary and claiming relief imeonsirtent therewith, * 

We are of the opinion that these contentions are withe 
out merit.  Simes the eerenee of the bill is that there was ne 
purehase of the drug store by the complainants because the sole 
Wae never conewosated, we de not think that yvessemably it ean be 
contended that the prayer of the bill for on injunction against the 
fereclocure of the chattel mertgegs implies a "re-affirmance of 
the purchase of the drug store by the complainants.” Furthermore, 
the deere 414 not grant the grayer for an injunction, The com- 
plainonts, therefore, have mot obtained any relief that is incon- 
sistent with the aliegations in the bill that the drug store waa 
net purchased by the souplainant«. 

The quaation of eeteunel ia not invelved, an 1t does 
net appear either fram the clandings er the evidenes that the da- 
fenidantes eufferet any injury by yeanm of the alleged incensieteney 
in the bili of compiaiat., If the sbjection in question had been 
urged on decurrer a 4. fferent question might be presented, 

Counesi for the defendant /rigsker contends as 
feliowa: “Sven if Pritsker had made asewrances to the complain- 
ants that the lesser of the drug stere weuld consent te the as- 
sigument of the lease to the compluinantea, this was merély a state- 
ment of am expectation, or the expression ef an opinion, or at most 
& promissory representation, aii the failure to realize it was not 
ground fer rescinding the sale of the drug store nor to oancel the 
chattel mortgage and notes,” 

We do not think that the evidence justifies this con- 
tention. In our opinion the preponderanee of the evidence shows 
that Priteker neresd to seoure the consent of the Shoreham Hetel 
Building Cerveration to the assignment of the lease an’ that the 
purchase of the drug store was not to be consummated unless 
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Priteker obtained such consent, 

Cowmises for the defendant Pritaker further makes the 
follewing conteition: “All the parol teetimeny that Prituker hea 
promised ta held the money, metas and mertgage on any conditions 
other than as stated by him in the writing by him eigned and de. 
livered te dompiatsenta © * wae incompetent under the parel avi-~ 
Aenee rule, and showkd be édavoqardet, even if 1¢ were net denied 
by Priteker ond others, * 

it is srened by counsel fer the defendant Sriteker 
that Priteker wus the agent only of Hold; that the rule is that the 
delivery of s dead or promissory note to an agent constitutes an 
abeolute delivery te the principal; taat an exerew can be dolive 
ered only to « stranger oer third person not a party te the con- 
treet; that the delivery of « deed or promissory note te the 
agent ox priceipa, entmot be treated as a delivery in eserew, but 
ie om absolute delivery; that whore the delivery Lo to the agent 
er principal the rule ia inflexible thet pare] testiseny is ine 
admigeivie te shew «4 eontexoorancous agreement to the effeet that 
the delivery of the deed or note ahowld be treated oe a delivery 
in eeerew, Couneel sites nuvercus avtheritiow to suspert his 
position, 

Granting, for the gake of arguaent, that counee) has 
stated correctly the rules of Law, these rules in our opinion are 
not applicable te the esae «t tar for the reaven that ln our ope 
inion the presendermece of the evidence shows that Pritsker was 
mot the agent only of Gold, but the agent ef a11 the parties; and 
that the delivery of the 4ocueents in question to Pritsker wee a 
delivery im exerow for the benefit of eli the parties, In bie own 
testimony Pritaker adwittet ue vas heiding the notes in eserey. 
He anid; “I am only an eserowee, You got to deal with the 
principal. I om holding these only for the benefit of al] perties, 
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not for any one particular party, hewever good « friend of mine 
he may be.” We think that the evidence shows he was sleo holding 
the money and chattel mortgage in asero*, 

Counsel for the defendant Pyritsker further contends 
that parol teatimony was inadmissible ts shew that the bill of 
sale and lease were delivered to the complainants “neon a condi+ 
tion not expressed on their face;"* that the rule is that "all 
conversation contexperanesus with or preceding the exeeution of a 
written inetrument are all werged in the writing end ore net come 
petent evidence,” 

Ve 4¢ not think that thie rule is applicable to the 
case at bar, The recerd does not show that the complainants, as 
parties to the lease an4 to the bill of sale, attempted te con- 
tradict or wary the terme of these insirusents by parel testimony. 
The pursese of the parel testiseny was te show that the bill ef 
sule and the lease wire te be held by Priteker in eserow witil the 
sale was consummated. The evidence doen not show that the com 
Pleinante aecepted the bill of eaie ond the lease as an absolute 
delivery. The test in each case waother there hag been an acsepe 
tance is the intention of the parties, wd each case munt be 
Judges by ite own facte. Hil} v. Breiger, 230 Till. 408, 412, 

It was held in Mitchel) vy, Glen, 25 21, 180, 183, in regard te 
the question of the delivery of « deed, that it le competent to 
show that « deed, eltheugh in the hands of the grentee, had never 
been Aclivered, but something else was to be done before 1% should 
take effect. 

In the case at bar it is « fact that Pritsker did send 
the bill of ssle and the lease to Giseman, whe in turn eent them to 
Merman %, Mendelechn; but we think that the preponderance of the 
evidence shows that it was the intention of all the parties that 
Pritaker should held these inatruments in escrow, together with 
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the money, moter ont chattel) mortgace, wantil the consent af the 
Shoreham Hotel Bullding Corporation to the areigueent of the lease 
had been obtained by Priteker or Gold. The evidence shewe that in 
@ conversation between Sissuan and Pritaker in regard te the bili 
of gale and the lease, Siegen stated that he had reesived the 
lease but that the lease di4 net contain the conaent of the Ghore- 
ham Hotel Suilding Corporation to the assignment of the lease by 
Gold. Pritzker admitted in Ale testimony that the notes were dee 
livered to him in everew. We think that the evidence shows that 
the money ond diattel mortgesce were delivered to bim in eserow; 
and we alee think that the evidenee shows tiat there was an agres= 
ment that he wae te hold the b111 of sale ond the lease om the 
game conditions thet he held the money, notes ont chattel mortaage. 


In thin view parol testiseny was stuisaeible to prewe euch an agreae 


ment, Goby v, Reynelis, 260 11), $76, 893; Hitehed 
Jordan v, Davie, 106 Ili, 336, 342. 


Cowivel fer the defendant further contends as fellewa: 





AES 


"The failure to obtain the convent of the Lessor te the assigament 
of the lease did not effeet the chmpletion of the transfer thereer 
te the complainents, nor 414 it violate ony of the covenante in the 
assignment er bill of wale, but at moat gave the Leaver a right ef 
election to declare it forfeited. ‘the lesser alone could take 
adventage of that breach in terme of the leagse,* 

These contentions of comeel may be granted to be 
true, but they are not pertinent te the case at ber since we are 
of the opinion that the prepondersnee of the evidence showe that 
the sale of the drug store was not te be conewmnated until the 
convent of the Ghereham Hotel Building Corveration to the aenignment 
of the lease te the complainante hed been obtained by Pritsker or 
Gold, 


Sewnee] for the defendant Priteker further econten4ts 
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that the introduction im evidence by the complainente of certain 
documents executed by Geld after the filing of the bill ef enme 
Plaint, vere not adwiscwible ageinet Priteker and showld be dis- 
regaréed, even if it should be held that they were admiesible ae 
to Gold. 

In anewer to thie contention it may be sel’ that we 
have reashed our conclusions on the evidence tadepeandently of the 
foeumantary evidence complained ef, 

Counes] for the complainants have assigned os a orore- 
error the metho’ by which the chanesilor cemputed the ammunt whieh 
he ordered Pritsker to pay to the complainants. 

We are of the opinion that the computation of the 
chancellor wae Justified by the evidence, 

Yer the reneons stated the deeree of the chancellor 
ie of firmed, 

AFFIRRED, 


BeSyrely, P. 7., snd Vatehett, 7,, concur, 
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SANUVEL STROBAL, 
DeYendant in Errer, 
x ) BRROR TG COUETY COUKT 


Ve. 
GF COOK COUR*Y. 


v7. 3, 1uezis, 
Sei 4. = ak OA By @ J) ks @ ® : 


Plaintiff ia Urrer. 
SYUPPLYAMSTAL OPINICK BY WA, JUSTICE Jounera, 


6m the petition fer researing the only objection that 
need be noticed is that under seations 85 and 56 of the Prustice 
Aet the trial sourt wae actherised to exter judgement on the plaine 


tiff’s affidavit of claim witheut the taking of testimony. We de 
mot think that the plaintiff's affidavit of sislw is outficient. 


The declaration eonsiots of two divtinet eauses of auction, - one on 
the commen seurite wd the ether on o brenek of oontragt, in that 
the machines were vet in accordance with the sawphe, In the 
special count the plaintiff alleges a8 a apecifie elenont of 
damage the ‘380 whieh he expended for repairing the machines; and 
ales alleges @ total damage of $660, The affidavit of claim slieges 
that the total umeunt due to the pinintdr fe 9650, The affidavit 
of claim gould mot be Yer a liquidated amount in exeuss of $290. 
The difference, therefore, between that unoint und $68) vowld be 
whliquideted dasages woleh could only be angertained by testimony. 
In our view, seeticns 62 wid 56 of the Practicae Act contemplate an 
affidavit for liquidated danagea, 
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GAN TEL ETROBL, 

Defendant in Brrer, 
BRROR TO COUNTY COUNT OF 
vo, 


7. 7, THGRLS, 
Plaintiff in Srror. 


COOK GOUNTY, 


Aer ee Set inn Nea eaten ea 


RR, FURTICH JoUMGTH DRLIVERSS THE OFINTON OF THR COUNT. 


This is a writ of error proseented by the defendant to 
reverse « judquent by default ebtained aguinst the defendant by 
Gamyel Ctredl, the plaintisT, 

The Judgment order shewe that the defendant wae de- 
faulted fer failure to file om affidavit of merite; that after 
the default the ecurt proceoded te aseesa the plalnabiff's damages; 
that after hearing the ovidenes the court seseseed the plaintiff's 
damages at the gum of $650. 

The record shows that the defendant had entered his 
appearance before the fudewent of default wae entered, 

According to the rule, the defendant wae emtitied te 
be present at the presending to assene the danages ond te particl- 
pate in thet proceeding. Straus v, Kiewsgn, Ne, 30064, Firat Divie 
gion Appellate court, opinion filed Nevewber %, 1926, not yet 
reported; ¥iliiaue v. Horton, 135 11. Apo. 112; Ostrobramy v. 
Bargunitie, 139 T1l. App. @5. In the case of Straus v. Nigsean, 
in on opinion written by Mr. Justice NeSureiy, the court said: 

“The defendante were not in complete default. Their dee 
favlt admitted the cause of action, but not the amount of 
damages, Consequently, wider the rule, they were antitied to 
anieese gi the entecelines. In'viow of the Baber ef waite 
in this county and the voluwe of businens, this is a reason- 
atle application of the rule,* 

On the authority of the ease of Ostrobrany vs 


Barezaitis, supra, ve are of the opinion that the defendant's 
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appearance became part of the reaerd proper by the mere act of 
Filing it; that a bill of exeentiens was not negensary to shew 
the filing of the appearance; and that it will net os prasuaed 
on the record in the cave ot bar that notice eaa given te the 
defendant to sppear at the ansenement of the plalatiff's damages, 
#or the reasons etated the Judgment is reverged and 
the cause remanded. 
KREVEAGED AND REMAKDRD, 


Keturely, FP. 4., wd Katenett, 7, , coneur. 
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VRAEK P, COOH, 

Apoellant, 

; ) APPRAL VO MUNICTPaL cour 

¥e. 
OF CHICAGG, 

JANO7S & ERAWEK CO,, o 
Corporation, 

Appellee, dates a gomee oaremy 

~_ is ' i* es WD 


t 


— 


WA, FUSPICK JONNSTOR DELIVEARD THE GPINIOn oF Yee covRY, 


This is an action brought by Frank P. Goan, the 
Plalntis?, aguinet Janews & Lramer Go,, the defendant, te recover 
$2194.52 alleged to be due to the plaintifr under « writien con- 
tract between the piaintiff and the defendant in regard to the 
e¢lleetion of claise by the plaintiff fer the defendant, 

Om the motion of the defendant the trialk court struck 
the plaintiff's acuiawent of claim from the Piles om the ground 
that it waa inev{fieilent in leew, The plaintil® lected te abide 
by the statement of claim, 

Briefly stated, the etatesent of claim alleged that 
by the terns of a written contract the plaintiff was to hendlie the 
Aefendant's evllections for “ea comission of 207 on claims older 
than one year and on 44fficult claims; 80% on traced claime,* and 
that “claiwe withdrawn” by tie defendant “after date of entry are 
Chargeable with" the plaintiff's "“sexmiecions as above;” that the 
defendant placed five claims with the plaintiff for aclleetion 
[tne epecific amount of each claim being stated]; that the defend~ 
ant withdrew these five eleime from the plaintiff; that by the 
terme of the contract the plaintiff wan smtitled to a commission 
on each claim [the amowit of oneh comsiasion being specified], the 
total of sald comsiasions amowiting te $1224.11; that the defendant 
Placed with the plaintiff fer collection a eleim for $34.15, which 
wae a 4ifficult claim, which the slaintiff cellected, thereby 





ve 











peeing entitles te a souwsiesion of $5.53; that the defendant is 
autitied te @ eredit of $25,606; that the total umount due to the 
plaintiff is the difference between $1924.11 and 925,60, nawely, 
$2298, Si. : 

It ie eontended by the defendant that the trial seurt 
proverly struck the etatesent of cleim from the files, se the 
Plaintiff was not entitles te recover on the contract wines the 
contract is veid on the ground of publis peliey, for the reagen 
that by the terrae of the contract the sisintiff underteck te 
Practice law ant the atutement of claim does met alleze thet the 
Plaintiff hed the right to »ractice law in tne state of TDiduoie, 
In guppert of their contention seuasele for the defendant rely on 
the sase ef Bidland hey, S49 TLL. 
App. 271, 275. , 

We do not think thet the contentien ef couseel fer 
the defendant om: be muintained, ae the contract in the case af 





bar expressly provides ae Toliewsa: 

*Priexs to the signing of thie agreement 14 ie understood 
by a2] eoncezred ond by al) that hereinafter aay be concerned 
that Agency ithe plaintiff) dost not render er purpert to 
render legal services or practice lax," 

In the gase of Bitiand Gre lit Adjustment Go. 3 
Domnelley, suora, in which it appourad that tae sentract provided 
fer the sellection of seesunte eltheut suit aad with sult, the 
‘eourt eatd (py. 276): 

"She biLL aw smeoded states a ease waerein the corveration 
Complainant wan engaged with ite esecomploinant in the praetice 
of law, This oleerly sppears from theis hoving eontracted to 
make collections with or without legal procesdings.* 

Geuneel for the defendant further contend that the 
statement of claim ie insufficient in thet it faihe t» allege that 
the plaintiff had performed ali the conditions ef the sentract req 
quired to be parfermed by him, or that he was ready, able and wilie« 


ing to perform thon, 
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Ya agras with gis contontien, 

Counsel) for the plaisiiff, Sewerer, maintain that the 
aotion “wae net brougit to recover for services alok the plaintitf 
wewld have te perform as « condition preeedent te rogever;" that 
“the eauee of setion as eet cyt in the statement ef olaim wae for 
the ateust agre<d ty the fefendent te be pei? te the plaintiff when 
Glaime siewld be withdrawn br the defendant frum the plaintifr's 
hands after the Aste of their anteys" that “the ntatemont of claim 
eet up that the «laioe im question were entered by thes Aef endant 
te the plaintiff under the contrast, an¢ the elaine were wi tharamn 
by the defendant after the date of their extry whereby the plains 
tiff Geeame emiitied te the axount claimed;" that “there was nothing 
in the sontract require’ to be done by the olaintiff se « aentition 
precedent te the racowery ef the wate ta 6 im couse of withdrawal of 
Glaise after the date of their entry unier the contract;* that “the 
SETeUROUL to pay tas eontsivemionsa to the phaimsirf an slaisie withe 
érawn after iate of ontry wae on independent agreement snd upon the 
Withdrawal ef the claime the amount begame due te the plaiasifr,* 

Asuwelmg Ser the sake of argument that the contention 
of vounwel for the plointiff that the clause of the eontract in 
regeré to the ainime whieh thy defovinns ol grt witharer, ig/tmans 
Penient egreement, then it Feliews that that egreemont is anenfereee 
able for wait ei wutusiity. by the terme of that agreament, as cone 
etrued by eouneei fer the plaintifr, the 4¢fendant Le obligated te 
Pay the slaimtiff commissions om elaime which the defendant might 
withdraw from ive pininiis’, al iough Sho claintiff ia ander ne 
edligation te perform any services whatever in reepect ef sugh 
Claies, The rule in that “here one party is bound te pay but the 


other is met hound to perform, tne contract is leeking in mutuality 
and fie therefore wenfercestic, 13 Corous Juris,oec., LS, 9. Mi. 
For the reasons stated the Judgment of the trial court 


is affirne4, AFF IRUED, 


MeSurely,?.J,, and Watehett, J., concur, 
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THE PROFLE OF THR GRATE OF 
TLITNOIS ox ral. BARY G'TOOLE, 
Defendant in Srrar, 
ae BARON TO MUNICIPAL com? 
OF CHLOAGO, 
WiL-1AM Hakaw, 
Plaintiff in Krror., } ies ~ PIX 


I, 


WA. JUSTICE JOMNSTOR BALIVERED THE CHTRICN GY THY corer, 


Thin is a writ of error preseeuted by Yilldwa Naren, 
the defencant, to reverne a Judgmest sgeinet him in a proceeding 
in bastardy in the Bunbeipal court ef Chicas, 

The defendant wae tried before the court ant « fury; 
the fury fowed the ‘defendant callty: the court ordered the defends 
ant te pay 21100 for the supnert, aainterance ont education ef the 
@hild; and further the cowrt ordered the defendtant to give bond 
festanter in the eum of $9206, end in default of bend te he come 
witted te the county jail, The defendant failed te give bond and 
Wae committed to the county jail. 

Ap the defendant hes sevigned mo errey on the evie 
dence it wlli met be neaeasery to etete or dinguse the evidence, 
it wlll be sufficient to say that the evidence Le couTileting. 

Tae only ground on which the defendant aske for « ree 
versal of the Judgment is that the court orved ia instructing the 
jury as follers: 

*fhere in « rule ef Law that abides here that if any wite 
neon, that is, that if you beliewe that any witness nas testified 
faleely te fact material to this issue, then you can dis- 
See's cach chmaes ing’ ave bean’ varvevevates by tear aredi¥ae 
testimony or by facta and cireuzstaneeas in evidence, * 

Gounesel for the defendant contends that in view of 
the conflicting evidence the jury should have been accurately 
inetructed, but that in the part of the court's charges te the 


Jury complained of, the esventisl elewent of wilfully and hnowingly 
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testifying falsely was omitted. 

Ve think that on the resord the defendant is net in a 
position te agsign errer on the court's charge to the jury. From 
the record it is evident thet the court instructed the Jury erally, 
in such oane the record must show taat the defendant objected 


specifiesliy te the charge. Pagarare vy. Halberg, 246 Ill. 98, 96, 
97. Im the case at bar the defendent did net make the opeeifie 
objection now urged against the court's charge. At the conclusion 
of the charge the folloring soliloquy took please between the eourt 
aad the attorneys: 


"The Court: Te there acy chieetion by «lther side te any 
dnetruction clven? 

Trial Attorney fer the Defendant: Bay I suggest you ine 
etrust the fx ome 

The Court: ust anever that particular cuertion, As te 
any part ef the inetractions given, are yeu stating eny objeeq 


tien? 

Trisl Atterney for the Feople: Egq,i am net. 

Trial Atterney for the Defendant: © am ebseeting. 

The Court: Are you objecting? 

trial Attorney fer the befendant: I an objeeting, 

fo the giving of each of suid inetructions the deo 
fendent then and there duly excepted, 
wre Court; Be you desire me to instruct the jury on any 

Tried Attornoy fer the Defendant: Yes. On bebwif ef the 
defendant i wish you would inetruet the Jury that the fact that 
the defendant hee tertifies im hie own behalf should be taken 
as @- be given an fair convideretion ag any other vitneas, 

Triel Attorney fer the People; Beth sides should be ine 
eluded in the instruction se given, 

The Court: I think 1°24 40 that. 

Trial Attorney far the Pecsle; It is covered already, 

The Court: Yes, it ie covered but 1 #142 say a littie 
more, In this case, gentlemen, beth this complaining witness 
ant the defendant hove testified in this case snc the fact that 
one is the complaining witnerse and the ether is the defendant, 
444 net stop thom from being competent witnesses here te testify 
on their rassective sites, Navirg widortaken te testify, they 
are just witnenees here, and their testimony in te be Jutged 
the same an any other witnesses’ tratiaeny in Judged ond welghed. 
The fact that she is the complaining vituess aud he te the defend- 
ant are facts which you may take inte cometderstion, You have ne 
Fight to diaregard the testimeny of either one of them just from 
the mere fnet thet one is cemplaining and the other defendant, and 
you should treat them just as you de oll other witnesses in cone 
sidering their testimony and determining where the greater weight 
er preponderance Lies «nd Just vhat the truth of the matter is. 
a your verdict on the evidence here and sign it and return 

t te me,* 
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Gevunaml for the defendant contends that speeifie abe 
Jeetione te orni instructions in the Moniciyal court ore required 
by rule Gof that onwrt; that that rule dees not evnear in the 
Fecord, sn that the epurt cannot take Judieial notive of the rule, 

Ye are net deciding the question on the sanwention 
that the 4efendant faiied to comply with rule $ ef the Kunteipal 
eourt. Ixresrestive ef a rule of sourt, 1t te @ general rule of 
law that where the court inetructs the jury orally, in order that 
an exception ts the charge may be saved for review, a specific 
ebjection must be sade, a, (po. 99); 

ag, 67 tli. 446, 
Course] for tae defendant eaintaine thet the oral: 








charge must be tata a8 & #aele an¢ thet if would net be groper 
"to pick out vertein gortione of the charge, oultting the other 
pertions wich Limit and qualis’y tae sane.* in eeppert ef hie sone 
tention counsel cites the anesen of Groenb ore Colids & Geuoarn 
R42 TAL. 1G, LLG, and Sersas imeri¢an Union, 263 111. 304, 


BLS. 






The cententions of seme, are gorreet, but « 41fferent 
question iw presented om the record in tae eave at bar, Vhe reeord 
shews that me egecifie objeotione were made te any porte of the oral 
charge; thst enly the following general ebiectilon was made: “Yo the 
giving of each of eaid imetructions the defendant teen and there 
@uly excested.* uch am exception, sceording to the esses of 


Feoarsre vy. Hahberk, ouprs, und liggking v. linskine, supra, te ine 
sufficient te save the question of the osrrectnera of the oral 
charge for review, 

Fer the ressons etated the Judguent of the trial court 
is arfiraeda, ANFLRBED, 


MeSurely, P. de, ond Runtehett, J., coneur. 
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BERTHA B, FORRNSTOR, Administratrix 
of the Eetate of Joseph Forrester, 
Deecenved, 

Defendant in Srror, 


vs. 


CHAPLYS €, ADSIT, 
Plaintisy in Zrvror. 


) 

) | 

RRROR YO SUPSALOR GoURT 
| OF COOK Coury. 
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MR, JosTICR JomRETON DELIVERED Tm OPINION OF t= couRT, 


This f29 so writ ef errer preseouted by Gharles ¢. 
Adit, the defendant, to reverse tro deorees in favor of Bertha %, 
Forrester, administratrix ef tho estate of Joseph Forrester, deo 
ceased, the compl ainant, in & sult in equity brought by the come 
Pleinant.igainet the defendant, 
Persensl service was had upon the defendant, but he 
failed te enter his sppearance in the euit. Gn Fobdruary 4, 1926, 
& deeree Was entered ageinet him defaulting him Ser want ef an 
appearance, ordering that the bill be taken pro sontesgo against 
him for want of an anewer te the bial of complaint, finding facta 
: @ubstantinily as alleged in the 6121, and referring the cause to a 
| Master to take am accounting, 

The only evidence that was adduced before the hoater 
wae the teatimeny of one witness, The waster found that @l1 of 
the material allegations of the bill ef semplaint are true; and 
further found that the defentant awedt te the compleinant the ewe 
of $15,404.61. On February 10, 1996, the chancellor entered a — 
deeoree approving and confirming the Muater’s repert. Subsequently 
the complainant filed a petition slieging that the defendant had 
“wilfully megiseted and refused" te pay the money which the decree 
direated to be paid, and praying fer a rule requiring the defend- 
ant to show cause why he should not be punished for conteupt, 





% The court entered an order 4iveeting the defendant te shew cayse 


» 





why he sheuld not be punished for eontenpt, The hearing an the 
potition was continued, ant war still pending at the time the 


present writ of arrer was progeented, 


The only question to Be determined on thie writ of 
error is whether, when every legitimate and reasonable intendment 
and presumption is indulged in euppert of the allegations of the 
bill of complaint, there are wufficlent fecte alleged in the bill 
of complaint to juatify the deerees, 

The bi11 of complaint ie in substance as follewa; 


"Your oratrix further represents unto your Honore that 
one Charles 0. Adseit of the City of Chicage in the County of 
Cook and State of TLiineis, whe is wade o party defendent to 
thie bill ef complaint, nad in hie poseeseton on, to-wit, the 
26th Any of December, A. DT. 1919, se a trustees for the @aid 
Josevh Forrester « large ow of money, the exact amount of 
whieh ie unknown te your oratrix, and which your oratrix has 
been unable te ascertain, but aniownting te not lege than the 
eum of Pifteen Thousand Bight Hundred Twenty-alx Dollars and 
forty cents, which awowit of meney the sald defendant, Charles 
CG, Adeit, then an¢d there in writing acknewledge4 and sromised 
te pay te the ania Joseph Forrester; that aftervards on, to- 
wit, the seventh day of Januery, 4. 3. 1991, during the life- 
time of ti@ sald Joseph ferresater, the aald defendant, Charles 
G, Adeit, eaueed to be paid om Bin behalf’ to the said Jeseph 
Forrester, a portion of said money amounting to the eum of 
One Thousand Five Hundred Sighty«twe Dollars and Gixzty-four 
oente and sfterwaria, on to-wit, the L?th day of Marah, A”. 
1921, during the lifetime of the said Joueph Forrester, the 
said defendant, Charlies ©, .deit, saveed to be paid on his 
behal? to the sald Jeseph Forrester a pertion of sald money 
amounting to the ovum of One Thousand Five Gundred Sighty-two 
Deliare and sixty«four oents, and aftervarda, on to-wit, the 
L7th day of July, Aw 0, 1922, during the Lifetime of the said 
Joseph Forreanter, the said defendant, Charles ©. Adeit, caused 
te be paid om Bie benelf te the eaid Joseph Vorreater a vere 
tien of eaid money amounting te the awa of One Thousand Five 
Hundred Bighty~two Dollare and #imtyefour cents, md afterward, 
to-wit, om the ind day of December, A. 0. 192%, during the 
Aifetine of the ealdt Joseph Forrester the sald Charles C, 
Adeit caused to be paid on hie benelf to the said Joseph 
Forrester a portion of said money amounting to the eum of 
One Theusand One Hundred feven Dollars and eightyetwo cents, 
but hae never paid, or caused to be pald, either to the said 
Joeeph Forrester in hin Lifetime, or te your oratrix, the 
balance of the enid money aid the Interset thereon, or any 
| ye thereof; that the woney firet hereinbefore mentioned was 

part woney whieh the anid Joseph Forrester in his lifetime 
had delivered to the said defentant Cherlea ©. Adeit to held dn 
trust for the aei4 Jonenh Forrester and in part the proceeds 
oF sale of certain ohares of the oapital etock of certain core 
porations theretofore held in trust by the ssid defendant, 


Charles ©, Admit, for the said Joseph Forrester, the exact 
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Humber of shares of steak and the namea of the companies Lasue 
ing the same being unknown toe your oratrix and your oretrix 
having been wmable to agoertain the same, 

"Your oratrix further represents unte your Honore that 
she is informed and believes, and so charges the fact to be, 
that during the lifetime of the sald Joseph Forreater the enid 
fefendant, Charlee ©. Adsit, aseauwmed te and 4i¢ deal with the 
gaid shares ef ateck and money of the said Joseoh Forrester in 
the hands of the #ai4 Oharles ©, Adolt and in such dealings 
aid make divers and sundry aeeret prefite whieh were unknown to 
the sald Joseph Forrester an’ the particulars of which are én- 
known te your eratrixa, and that 14 woulda ac appear if the 
said Charles ©. Adeit would render a true and complete aceount- 
ing of his acts and dealings vitn the eald Joreph Forrester and 
with the shares ef stock and soney of the said Joaeuh Forrester, 

*¥orasmuch, therefore, as your oratrix ie witneut venedy in 
the premieos exoept in a court ef equity, on4 to the end that the 
anid Charles ©, Adeit, whe ia hereby made a party defendant te 
thie bill ef complaint, may be esepelied to enewer the tame, but 
not under oath (hie anewer under oath being hereby exoreasly 
waived); that an secount may be taken herein by or under the 
directions of the court; that the said Charles C, Adeit may be 
Tequired to particularly and ayeoifleslly set forth and state the 
amount, nature and deaeription of all the meney and shares of 
atock of the said Joweph Forveatexy waich were evar in the hands . 
of the eaid defendant, Cheries ¢. Adwit, or by him held in trust 
for the sald Joseph Sorrester, giving the dater af all trencace 
tions, the person er parsene from whem euid shares of stock and 
Boney were received, wiat was done with all of the same and with 
the procesde and availe theres? and speelfiealiy and exactly whet 
autherity the said Charles ©. Adsit had for eo dealing with the 
game; that your cratrian may heave «a dooree requiring sald dafende 
ant, Gharles ©, Adwit, te pay to your oratrix whatever may be 
found to be due to her uoon the taking ef such account, together 
with the costs of this proeseting, by a short day to be mined by 
the eourt; ant that your oratriz muy have ouch other and further 
relief in the premiser as aqulty may require snd to your Henere 
may sean meet, * 


The pertinent oarts of the deeree of February 4, 1925, 
are as follown: 


"and the court hereby finds that the court bad jurisdiction 
of the parties and aubject matter herein; that the naid Joseph 
Yorrenter disd on the sixteenth day of November, 1925,intestate; that 
Lettere of Aduinistration of Lis Sntate were issued to tue seid 
complainant on the twentieth day of November, 1925, by the Prebate 
Gourt of Cook County, in the State of I[llineie; and on the sane 
day the eni4 compiainant accepted the eald appointment as ade 
ministratrix and filed her bend a@ such and ever since has been 


and is new aeting ae the duly qualified and acting adwintetrae 
trix of the salé estate of Joseph Forrester, decessed; that on 
oF sbout the twentieth day of December, A. D. 1925, toe sald deo 
fendant had im his possession as Trustes ie the yer fone 
Yerrester, a large eum of money, the exact amowmt of 

not less then the gus of vifteon Thousand Sight Hundred twenty- 
six Dollars and Ferty Cente ($15,826.40), whieh the said defend- 
ant then in writing acknowledged and promised te pay to the eald 
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Joueph Forrester, a portion of which eoney with interest there. 
on has never been pala either to the ankd desesh ¥Yorrester ni 
hie 1ifetine, or to the said complainant; that the soney Firet 
hereinbefore mentioned was, im part, money which the eatd Jeveph 
Forrester, in nie lifetine, had delivered to the suid defendant, 
to hold in trust fer the said Joseph Forreater, and in part the 
preoaeeds of gale of certain shares of the eapital stock of cere 
tain corverations theretofore held in trust by the oaid defend. 
ant for the seid Joseph Forrentor; that duving the Lifetioe of 
the said Jceseph Porrester, the said defendant asswasd to and did 
deal with the seid shares of oteck ond money of the sald Joneph 
Forreater in the hands ef the eaid defendant and in ouch donl. 
ings did make divora and sundry seeret profits which were une 
known to the aais Joseph Forrester. 

"It te thurefore hereby ordered, stfudge?t and deoreed that 
the b41] of complaint of said complainant be an4 the same horehy 
fe referred to Wirt %. Humphrey, one ef the Kastere in Chance 
of thie ecurt, to take am secowrt herein of the money so mala by 
the sald Sefendant tn trust for the sald Jeseph Porrastar and of 
the procesda of gale of the enid shares of eanpital eteok ana of 
the seeret profite te made by the said deTandant, tegether with 
interest thereon, lees the amount of the paymente made by the 
said defentant on seceunt of the aawe, to state the wepaid bale 
ance of said money and interaat ant to repert thea same te the 
ecurt, together with the evidenes taken on anid accounting; that 
upon the making of the enl4d raport of sald ausounting by the said 
Mester in Chancery and upon the appreval thereef by the court, 
the said defendant, Charies ©. Adsit, do Sorthwith pay to the 
@aid cemplainent the ameunt of sald umpaid balanee of principal 
aud interest so found by sald report, together with complainant's 
eoets herein; that the sald cemplainant thereupon have execution 
therefor as upon a Judgment at lav; and that the conplataant 
have aueh other remedies Ter the wmlforomamt of the 4ecrem here- 
in, and te onvorse the paywent of the sald goney, ae pertain te 
the practice and procedure of Courts of Chancery, * 


The pertinent parts of the deerse of February 19, 1926, 
are an follewa: 


"and the ceurt being fuliy adviaed in the premises, en cone 
eiferation thereof, 4eth find that the esld defendant purchased 
for the eaid Joseph Porresitar, deceased, during his lifetime two 
hundred and twenty-five (725) shares of the capital stock of 
Inapiration Genselidateda Conger Company, which the eald Joreph 
VYorrester fully paid for; that the said defendant eollested divi- 
dende om ald stock te which the eal4 Joeeph Yorrestoer was ene 
titled; that the defendant subsequently seld said steek; thet in 
addition thereto the defentant bad the own of Thirtyetwe Hundred 
Two Dollars and Sixty+two cents (°5209,.62) belonging te the sald 
Jouenk VYorrester; that thore Le now 4ee to the said complainant 
fer principal so due frow the said defendant to the said Joseph 
Yorrester in hie lifetine om acoount of sald money, shares of 
stock and dividends, together with interest to the Third dey of 
February, A. 2. 1926, the total ews of Thirteen Thousand Pour 

dour Polings wid Gixty~one cente ($15,404.61), 

"It ie therefore hereby ordered, adjudged and deereed that 
the said defendant, Gharies 0. Adiat, do forthwith pay te the 
said complainant Bertha B. Yorrestor as Administratrix of the 
estate of Joseph Porrenter, deceased, the said sum of Thirteen 
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Thousand Your Bundred Your Dollars and Sixty-ons cents ($25,404.61) 

together with the complainant's eests of sult herein; that the anid 

complainant have execution therefor as upen a Judgment at Law; 

and thet the sompiainant have sueh other remeties for the anfora 

momt of the decree herein and to enforse the payment of the said 

money as pertains to the practice ond procedure of sourts of 
cory,* 

There is ne subetantial dispute between counsel fer 
the defendant and couneel for the complainant in regard te the gen- 
eral rules of plending applicable to the ease, 

Couneo, for the complainant maintain that “in testing 
the sufficteney of a bill ater a deoree pro contaseg 21] matters 
weloh sould have been reached only by soncial demurrer or metien te 
make more definite, m4 many that could be reached by general 4de- 
murrer ure regearde! ae walved, and the most libersd rule of cone 
etruetion ie adopted in. fever of the complainant ond overy intend. 
ment in availed of that #111 make the pleading good,” Ceuneel for 
the defentant concede the correctness of these contentions, but eon- 
tend that these ruler “are of no practical for¢e unless the allegae 
tions are ambiquous er susceptible of twe aenstruetione;* that %4t 
fa not #0 much that the bili in the instant ease ia anbigueus in ite 
allegations, as that it Le lacking in sesantial allegations of Paste 
to establish « trust.” 

Counsel for the complainant further maintain thet "while 
a decree pro sonfenso concludes » defendant only ae te the feete 
properly alieged in the bili and not us to sere comelusione of law, 
yet he fe eongluded se to the allegations of ultimate feate which 
may consist, as in the instant case, of conclusions of faet draw 
from the evidentiary fscts.” Counsel for the defendant conceded the 
familiar rule that the ultimate facte and net evidentiary facts should 
be pleaded, but maintain that in the aase at bar the bill ef comp) aint 
does not "allege sufficient facts under the well settled rules of 


Pleading te sustain the decrese,” 


MAN 


ee 








It is on elementary rule that a decree can not be 
broader than the bili; that a complainant must recover on the case 
made by hie bill or he cannot recover at ali. Gregory v. Gregory, 

323 Ill. 38, 385, 

In regard to a suit in equity brought te establish and 
enforce a trust, the general rule ie thet the bill must allege with 
oertainty and distinctness all the facts relied wnon to shew the 
erention and exiatence of the trust. 39 Cyclopedia of Law and Pro. 
eodure, p. 621. It is alec the rule that in a suit ageinet «a trustee 
for a breach of trust the bill wust allege facts showing a breach or 
violation by the trustee of hie trust, or that he has deelined or re- 
fused to carry out the trust according to ite terme, or that he hae 
denied the trust. %) Cyclopedia of Law and Procedure, pp. 623, 634. 

In the ease of Crear vy. Farmers State Bank & Trust Co., 
206 111. 454, im discussing the sufficieney of the allegations in ao 
bill to establish and enforce o remulting trust, the court sala (p.468)3 

"The law ie clear that chore a resulting trust ie seught te be 
established an4 enforced ‘the trust must be clearly alleged in the 
bill mot only in terma, but all the facts must be set out from which 
the trust is claimet te reault;' ** that the pleader showld state 
in hie bill the speeific faucets conetituting the aubstantial ground} 
work of hie case, ani set loose or general cencluetons from those 


facts nor mere matter of argument; that the avercente should be 
positive, certain and wiaebiguoue,*- 


In the ease at bar, an we conatrue the allegations of 
the bill, no facts are averred which show the nature of the trust 
betweon the 4efendant and Jeseph Forrester, The terme of the agrere- 
ment between the defendant and Yorrester which created the trust are 
met averred; and there are no facts alleged which would shew the 
mature of the original tranesction between the defendant and Vorrester, 
out of which the trust arose, Whether the agreement sreating the 
trust was written or oral doce not appear from the bill. No facts are 
alleged from which reasonably it can be determined an to how the de- 
fondant hono med te hold in hie possession, as trustee for Forrsater, 
the sum of $15,926.40, In other words, the bill doos not allege the 
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faete surrounding the transaction by whieh the $15,426.40 oame inte 
the defendant's passeasion; nor does the bill «allege the terme ma 
gond4itions on which the defendant held the $15,926.46 o8 trustes of 
Forrester, The bill alleges that the defendant seknowletced in 
writing “which Tete] anount of money" and “promimed to pay to Tote} * 
Yerrester, Preewsatly these sliegationa ure intended te mean that 
the 4efentent acknowlseiged in writing the receipt or possession of 
the money and prowieed to pay the money te Forrester. Fut the 
written inotrument referred te in the bill te not set out in the 
bill mor attached to the bil) as an exhibit. Kor ie the eubatance of 
the written instrument stated in the b123. It ia alleged in the bill 
that part of the 315,426.40 held in trust by the defendant for For- 
rester consisted of *the proceeds of sale of certain shares of the 
eapitel steck of certain ¢orcorations theretefere held in truat* by 
the defendant for Yerrester. Hoe facts sre alleged to show who made 
the sale, nor te shew the mature of the trust for which the defendant 
held the proceeds of the sale. The b121 further sllegea that the 
4efenftant “assumed to and 414 deal with the eaid ahares of stock and 
money* of Yorrester, "and in uel dealings did make divers and sundry 
seeret profits whieh were wskreown te" Forrester, “and the particulars 
of which are unknown*® te the coripbalnant; "and that it vould so ape 
pear tf the”® defendant *wouwld render « true and complete accounting 
ef his acts ant dealings with” Yorreeter “and with the shares ef stock 
an@ money of” Poerrester, There ore no allegstions in the bill, howe 
ever, which would anew the natere of the trust by which the defende 
ant received the uwoney snd obtained the shares of stock; snd there 
are ne allegations from which 1t would appear that the defendant was 
guiity ef a breach of truet in doaiing with the soney and the shares 
of stock, Wurthermors, since the bili does not state the length of 
time that the trust was to continue, reasonably it cannot be presumed 
thet the defendant hae violated hie truet or that he ta under a legel 


 ebLigation to render an acecwnting to the complainant in regard te 
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the trust. Horeover, since the Bill 4oes not show that a demand 
has been made on the defendant for an aca ounting, fairly it can 
not be presumed that the complainant hae treated the trust ap 
having been terminated. 

With the exoeption of sueh phrases as “trustee for 
the eaid Joseph Forrester, * "to hold in trust for the asdd Joseph 
Vorrester," “held in trust by the said desendant, Charles ¢. Adeit, 
for the sal¢ Joweph Forrester,* there are no other allegations in 
the bill that ressonably could be construed as alleging a trust. 

In our opinion the allegations that we have Just quoted are mere 
conclusions of law and net allegations of witimate frets. Alexander 


&e., 140 Yea, $i, 625 Re et, bat Bae I % iy ; , 
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rust Co, vy. Colymbys, Sandyeky 
Soymour vw, Hechanios & Metals 
wk of City o fork, 177 HB. ¥. &. 403, 405, 

In the case of Young v. Mercantile Tryst Co., supra, it 
wae alleged that the complainant delivered certain securities to the 


& Mocking B.A, Go., 9% Fed. 629, 099; 





aefendant as trustee and depesitery, te held and thereafter distri- 
bute ac firected and autherized by the complainant; that the defend- 
ant received the seaurities and accepted tha trust; that the defend- 
ant violated the rights of the complainant and violated ite duties 
as trustee to the complainant, The court gald (pp. G1, 68): 


“How the securities were dissesed of, whether by wale or 
distribution, what complainant's wishes or directions were, or 
in what particular hie rights had been vielated, dees not ape 
pear, *** A sourt of equity doubtless has plenary pewer to 
determine the rights and liabilities arising between ao trustee 
and the beneficiaries of a trust. It ia evident, however, that 
the general allegation of trust or trusteeship, together with 
the object and purpose of ite orestion, 1s not here distinetly 
or sufficiently averred. 4 ia pertinent to inauire, what did 
the defendant undertake to do other than become depositary or 
bailee? The character of the trust, its #xtent or purvose, 
andéd whether in writing or by parel, is not disclosed, The essen- 
tial olements of a trust, viz., ® beneficiary, a trustee other 
than the beneficiary, the subject-matter of the trust relations, 
ané surrender of the property and transfer of the title te the 
trustee, are not well pleaded,* 
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In the @ase eof Alexand 
the court smld (pe 74); 





"The avernent "held in trust' ta a Legal conclusion, not a 
facet. The fact of whether the trust is an expreras or conetruce 
tive trust, and, if the latter, the fucts out of which the ine 
plication of a trust arises should be etated.*® 


In the gare of Bi 






"It ia eaid that the avernent that Seherst wae a truetee in 
holding the legal title is the averment of a Legal conelueton. 
I think that this obiection ie well tuken, The bill io in thie 
sepect an action to declare ant enforse a truat, ané the facts 
upon whieh the alleged truet ta asserted, whether by reason of 
an express declaration or by olreumetances, should be set forth." 


In the ease ef Seymour +, Meckanies & Metels Neti onal 
Bank of the City of Mow York, supra, the following svercent was held 
to be a conclusion of law (po, 498): 

“That the interest of the estate of Themes Wiliiawe, deq 
eeased, in the iiechactes’ Bank, by the terne of the various 
agreasents of aoquisition snd consclidation, was received by 
the Kechanics’ Bank of the City of Hew York, ond, through the other 
predecessors of defeninnt, by defentant in the capacity of an 
agent, truetes, or PMdnelary.” 

In the gare at bar the deerees are bused on the theory 
that « trust relationship existed between che defendant and Porras 
ter. In our opinion the sllegstions of the bili of complaint are 
not suffielent to fuetify the deoresse, 

Por the reneens that we have atated the deereen of 
the Chsnceller are revereet oni the cause remanded, 


REVERSED ABD REMANDED, 


MeSurely, Pp, v., and Batenett, Tes Gonmeur, 
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AAROGH KUEN, 
Appellee, 
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YSLLOF Cab COMPANY, 
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Mi, JUSTICR JOMNATOM SALIVERED THE OPINION OF THE couRT, 


Thies is an appenl by she Yellow Cab Company, the 
Gefendant, from a juiguent on tho verdict of a jury in the cum 
ef $200 in an action brought by Aaron Aukn, the plaintiff, to 
recever the cost of repodring om autemebile, which, the pleintiffy 
Alleges, was owned by Kim ond which he allegea wes damaged in a 
eeliision with em autemebile mmed by the defendant. 

Ia ite affedavit of merits the dufendent everred 
epecifically that the pleimtiff was not the owner of the automobile. 

Gimee we are of the opinion that the prepomderance of the 
evidence shows thet the plaintiff was not the owner ef the automobile, 
it will not be necesoury to state or to discuss the ovidenee in 
relation to the queetion ef negligence. 

At the time of the sovident the automobile which is 
Slleged to have been owned by the plointiff, wae driven by a 
chauffeur named Dwight Semich; ani the occupants of the sutomodile 
| were Car] Yeil, the son-in-law of the plaintiff, and ‘eil's wife, 
the daughter of the plaintiff, Weil and his wife had gone to the 
theatre in the sutemobile.  fter their return from the theatre, 
the chauffeur took the nursemaid te her home in the «utomobile. 
“hen the chauffeur wan returning from the home ef the nursemaid 
om his way to the garage the scceident occurred. The state 
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oho 

license for the sutomobile was in the name of Yell. The repairs 
were paid for by Teil. Wo bill fer repairs woe ever rendered 

to the plaintiff. Bemieh testified thet he wae wired by the 
plaimtiff to work for him, and that ®efl asd his wife ware procent 
at the time. Bemish also testified that at the time the plaintiry 
hirea him, she plaintiff gave him “the keys“ ond teld him the 
sutomebile was 2% the ‘ilierd Garage. 

Z. Ss “Gimh, the driver of the defendant's automobile, 
teetified that after the coliision he ssked Semish for the nome 
of the owner of the sutomobile thet Mewish rae driving, and that 
Bemich gave bim the meme “ofl. in hie testiuony Bemiek admitted 
thet he told Gnleh thot ‘e112 wan the auner off the automebiie. 
There ia no tevtimeny «whatever cx te vhe poid Bemish for hin sere 
vices. he plaintiff dic mot tectify. Be wes in Sermany at the 
tine of the trial, 

Counsel for the plointiff contend thal th: ovidence is 
sufficient te show that the plaintiff wae either the ownar of the 
automedile or wae a Wailese lawfully in peceeasion ef the automobiles 
We do not think thst either sentention is correct. As wo interpret 
the evidence, the plaintiff was neither the owner of the automobile 
nor a bailee lawfully in poxseersion of the sntomobile. 

Yor the rensons atated the Judgment ic reversed and the 


Cause remanded. 
BEVERHED AMD BUMARDIED. 
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WORERT EB, HICKS, 
Appellant, 
ie APPEAL ¥RCK SUPERIOR CovRT 


WRIGHTSTILi. FOODS, &. 7. 

HeCARTHY, HARRY &. ALEXANDER, 

JOSEPH HAGH and WALTER b, NANRIS, 
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BR, JUSTICR TWHRSTON WELIVRRED TH4 OPINION OF THe COURT. 


Thie ie an appeal by Robert BE. Hicks, the plaintiff, 
from a Judgment againet hin in an aetion ef trespass on the ease, 
brought by him against Yeightatill Foods, &. 7. HeGarthy, Harry G. 
Alexander, Joseph Nagn and Yalter 5, Harrie, the defendants, to 
recover damages allege’ ta have been sustained as the reenlt of 
wrong?ul acts committed by tie defendants in psurauance ef an 
walavful conspiracy. 

The defendant Harrie was net served with summons and 
4id not enter his appearance, The sase proceeded only as to the 
other defendants. 

To the declaration of the plaimtirr, ae smended, the 
defendonta filed a general demurrer, ‘he court overeruled the 
demurrer, and the defendants filled a plea of the general tesue and 
a special plea. The plaintiff filed a general desurrer te the 
especial plea, The court overeruled the plaintiff's dewarrer te 
the speoial plea, The plaintiff’ eleeted to stand by the denurrer, 
and the court entered fudgmont in faver ef the éefaniante. 

The substance of the asended deelaration, as stated by 
eounsel for the plaintiff, ie as follows: 

"Taunt in Decesber, 1022, and for a long time prier thereto, 
the Robert &, Hicks Cornoration, au Illinois eorveration, having 
@ capitel stock ef $10,060.00, of which $7,450.60 was terued and 
outstanding, was engaged in the business of publisalng & maga- 
sine which had a large circulation; that many persons, firus and 
eo ations advertised in said aegurine; that eaid corperation 

ved great gaine and profite from the sale of said magarine 
and for advertieemente publisied therein; that the principal 


Place of business of said corporation was at South Whitley, 
Indians; that said corporation was prosperous and solvent, 
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"That the charter of sata aorperation provid : 
directors; that the plaintitfr oened 631 sh Soturiny akuee 
2 shares, Alexander owned 61 shares and Joweph Magn owned 20 
shares of the capital stoek, and that all ef sald steckholéers 
were direstere; that olaintise was the president, Hagm the vice. 
president and Alexander the treasurer; that plaintirf was the 
editer of asid magazine and manager of the business ef the 
eorporation and had @xelusive charge of ali of its af'faire: 
that hie salary for 1922 and 1022 was fixed at the sum of 
rire. per a 

at said delarthy head been the seeretary of eaid cor 
tion; that in dareh, 1922, he reaignet an nish weakdhary wan hs 
resignation vas acveptied and thereupon he e¢azed to act as such 
seeretary; that said Alexander had been empleyed by sald corpoma 
tion and had worked under the direction of the plaintiff; that 
im June, 192%, sald Alemanier quit hie said employnent and 
thereuven ceased to work for said corporation. 

"That the term of office ef all of the directors ana offi- 
eere expired om the firet Tuesday in Pevruary, 1922; that ne 
direetorse or officers were then alected; toat they all held 
ever wntil their euscessore should be slected and ghould guabify. 

"That during the entire poried that defeniants koCarthy, 
Alexander and Magn were directors or afficers of said corpora. 
tion, they 414 not take any active part in the management of 
the affairs of esi4 correration, but with their consent the 
Plaintiff had exclusive charge thereof an¢ of sll persone doing 
business “ith antd esrooration knew that platntiff ued long 
been ite president and general manager and the editer of eaid 
magazine, and hie cemneetion wlth sai4 eorseration was of grout 
value to said corporation and to himsriff; that all persons deale 
ing with eaid corceration traneacted their bueiness with olnaine 
tiff, and #11 remittandes were wade to anid corporation at 
South Whitley, and were deposited in banks there, and ell of 
ite business wae trenesctet an@ eli of tt@ beoks of aeeount 
Felating to ite said business were kept at South Yhitley; that 
none of the defendants, except Alsxandeb, at any time hed any- 
thing te ¢@o with the wmanagenait of said ousineas and mene of 
them was known in connection therewith. 

*Tiat in November, 1922, the defendant Harries, through the 
efferte of said Yooda ond Alexander, purchased eleven sharee of 
the esteck owaed by Alexander, net for an investment, but Tor 
apeculative purposes, and with @ view to eelling the smn to 
plaintiff at a price in excess of the amount he paid therefor 
and in excess of its value; that all of the detendante were 
desirous of welling their stock; that there was no market 
therefor and they requested plaintiff to purckuse the same and 
he refused to dv oo; that thereupon defendants McCarthy, 
Alexander and Hagn employe? the defendant Woods, who was a 
Lawyer practicing in Chicage and had been and was then acting 
as attorney for a persen “uo was plaintiff in certain auite 
goin wt 4 sorporation, to assist them in making sueh sale to 

aintifrf. 

"That before he wae reseved an president of maid corpera- 
tion as hereinafter allege?, the plaintiff ee sueh president 
Called a special meeting of the stockholders to be held on 
Decenber 30, 199%, for the purpose of electing direstors to 
eucoeed thoes whose terme of office had expired and those whe 
had become disqualified. , 

"That the defendants Srautulently an’ wickedly conspired 
and eonclused together “or the purpose of cosrcing or inducing 
the plaintiff, agsinet hie i131, te purchase endd stock so 
Owned by them at a price largely im excess of the actual value 
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theresf; that in purmvance ef euch conspiracy said defendants 
@aliciously, vilfully and »rongfully committed the following 
evert scte: 

"{3}) ‘They agreed with each other that sefther would 
gall his steck vithout the consent of the otters am¢ that all 
of it shewl4 te descaited ~ith aid held by Yuoeds subieet te 
their joint order, an¢ that neltver would oe1] bia eteek te 
Plaintiff wilesa plaintiz’ purchased the steck ef the ethers; 
that the three defendants “he constituted a majerity ef the 
beard of direstors of wai eorseration *ould seeume contre] of 
ite affairs and cust plaintizY frem the management thereof, 
notify all employees, creditors, banks and ether pereens deai~- 
ing with sald cerserstion of euch changes in its managewent, 
and etherwice interfere vite the affuire of said corporation 
and vex and harfass plaintiif se that he would thereby be 
coerced 264 induced te purchase eald ateek of the defentants, 
and that they at ence entered upon the serferusnece of said 

ement. 

"(2) They delivered said stock te said Woods and he ree 
tained possession theresl. 

se 3. BRetarthy seeumei the effies of seeretary and seted 
as such; the defendants whe were direetor@ end of fivers of eaid 
corperation eslled mestings of the ‘ireuters and at auch meet- 
ings they removed olaimtiff ae prasicent, elected Sarris a die 
rector, employed Yoods ae attorney for said corporation, es- 
tablished the office of the corseration at Yoods' office, de« 
manded ef plaintiff that he surrender te thes all the reeorde 
an4 beeke of the earcoration, reduce4 the selary of sieintiff 
ae etitor ef sai4 sagazine te 215060 fer 1992, after his ser- 
vices had been rendered’, directed thet the debhtere of sald core 
poration be notified te make payment to then at eaid new effice, 
that all banks ot South Whitiey art «11 empleyees an¢ other pere 
@one the had 4enit with eai? eorceration be notified of the said 
acts of the direetors; and im sil reepecte said defendants exer- 
cieed exelusive contrel sn4 menacenent of the affaires ef said 
corporation; an4 that they sent or caves’ to be sent all the 
notices abeve mentioned. 

"(4) After thay receivei notice of the epocial meeting of 
the stockholders ealied by the pisintiff as sforesaid, the deq 
fendants KeCarthy, Alexander, dagn and #ocde wits the knowledge 
and approval ef #214 Harris vrepsured umd filed a bill in the 
Cirevit ecurt ef Cook county, in whieh keCarthy, Alexander, 
Hagn and the said serperstion were ecmplainante; and asid Foods 
aeted as their soliciter, and the plaintiff and his proxies were 
memed as defendants; that said bill was verified by the affida- 
vit of Alexander, ond therein it was faiseiy alleged that the 
Plaintiff had, in many reepects detailed taertin, siemansged the 
business of the corporatien; bad cenverted its funde to hie own 
use; that he was indebted tc it in the sum ef $5000; that after 
his receval aa president he asd continued to ast as such; that 
the notice of the special meeting ef stockholders was without 
effiecial sanction and could not luvfuliy be held; that if the 
meeting should be held the plaintiff would remeve and seerete 
and 4iecipate the funds of the eorvoration; that he had resoved 
and @ecreted the bocks, records, property and effaire oF said 
eorveration; that by reason therenf the property, powers and 
fights of eai4 corporation were in danger of destruction and 
irreparatle lees would result to complaints and complainants 


prayed for an injunction, etc. 
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*(S}) The complainants in said bill ebtained as injunction 
as therein prayed, *ithout motiee ts the defendants therein, re- 
straining the kelding of said eteekholders meeting, and reatrain- 
ing the plaintiff frem interfering with the wanagesemt of the 
business of the corporation, #t¢., atid caused it te be served 
en the defendants nasied im the bili, 

(6) ‘the 4efendent Sarrie, with the knowledge, anproval 
and consent ef the other defendants herein, caused te be pre- 
pared ané filed in said cause an intervening petition agatast 
all of the parties te the original bill, wherein it was falsely 
@lleged that the plaintirf had been guilty of missanagenent, 
@igheresty and corraption, substantialiy es charged in said 
eriginal bill, and orayed for the eepeinteent of 4 raceiver 
and that the affaire of the ecrperntion be wound wo an¢ the 
eorperation 4isesived. 

' #07) The defendant Ycots thereuven prepared and filed 
the anewer of YcCsrthy, Alexander, “aegn and suid serpsration te 
sai4 intervening geetition, in and ts which anewer it was admit 
ted that all of the aliegations of said petition were true and 
that a receiver shovwl4d be apoointe? for the cormeration and ite 
Business wound wp ant the cerperation 4isasived. 

®It is further alleged in anid amended declaration that all 
ef eaid allegations made in #214 bill and petition were false amd 
that the defeniamte knew them te be faise; that Weods oretended 
to te acting im the interesia of suid sorperation, wheress in fact 
he represented only said KeCartay, Alexander end Hagn; that said 
Gill, affidavit, petition and answer were filed and ssid injune- 
tion was erecured for the pursese ef enabling LoCartay to continue 
te act as seerstary, and KeUarthy, Alexander, Hagn and Harris to 
eentinue te act ac directors and efficers of sid cervoration, so 
that they might deectroy it and impair the lnvesteent ef the plain- 
tiff in ite eteck and continues te harass and vex hia in the manner 
aforesaid, an4 thereby cserce ané induce him to ourchase the, said 
ateck owned by defendant; that the said acte ef defendants: caused 
eenfusion in the affaira sf said correration, its empleyeea vere 
hampered in the discharge of their ‘uties, persons dealing with 
the corseration were thereby annoyed and said cerseration thereby 
suffered great joes in ite susiness; that said cause was referred 
to a aster in Chaneery and evidence wan introduced by the parties, 

“It is further alised in said amended declaration that all 
of sais acts ef the 4efentante vere committed in furtueranee of 
gaid wrongful eonesirscy on4 agreement, that as the reeult of asid 
sete of the defertants said plaintiff wae compeiled to ané 412 
said ateck and paid 87500 fer steek ef the face value of 

10; that thereupon «aid defendants ceased further te presecute 
gaid bill and intervening petition an? that they vere both dis- 
miese4 for want ef equity 284 the defenitants thereupon ceased te 
amney an4 vex the pisintiffT. 

"That by means of which several premises the plaintiff has 
been injured and has sustained jassces, the business and eredit 
ef the esreeration vase impaired and thereby plaintiff sustained 
damages ag s stockholder an¢ as an officer and «spleyee of said 
gpg ea te the damage of the plaintiff in the eum ef 

000.00, 


The special plea of the defendants is ae folieve:. 


"ana for a further plea in this behalf the defendants, 
Weightstill Yoods, &. J. kcCarthy, Harry 3, Alexander and Jeseph 
Hegn, say the plaintiff ought not to have his aforesaid aetion 
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against them, the ssi4 defenianta, or any of them, teeavee, 

gay, that 46 several suppesed causes of action mentioned 
im sald amended declaration were duly released, satisfied and 
@ischarged by the deerse in ait injumetion suit, mentioned in 
@ai4 declaration, wich decree orovided that ali and every lia- 
bility upon the injunction bend given in exid injunction auit 
ia eased, satiefied and discharged, the pertinent paragragh 
of said deeree being as follewe: ‘and it is further ordered 
that the bond approved Gecexber 3¢, 192%, be eamoeciled and all 
Liabilities thereunder be discharget. Ira Ryner, Judge;' and 
this the said defendants are ready te verify; 

“Gherefore they pray juizment if the plaintiff ought te 
have hie aforesaid sation sagsinat thee, ete.* 

it ie the eomtantiecn sf sownael for the nlaintiff thet 
the special plea of the defendante is inaufficient in that it "pur- 
ports te suswer the whois d«claretion, whereas 11 appears from an 
imepeation of the plea that it attempts to answer only one of the 
geven overt acts of the defentant consuiraters, vis: tne filings 
of the ©1233, the procuring of the infunetion and esucsing the ine 
Junction te be served;* that “sll the esther wrongful sets ef the 
4efendente set forth in the Aeelaration, viz: the wrongful agree= 
ment, the delivery ef the stcek te Feods, the wrongful and illegal 
aets of the defendants aa directors and officers, the filing ef the 
imtervening petition ané the filing ef the anewer of the corperae 
tion to the petition, ressin unanerered.* 

Gouneeli for the 4efendeante maintain thet the ¢eciara- 
tiem of the plaintiff does sot state 4 cause of avtion; that “the 
emly act, which wider any theory, could be claimed te be a cause of 
action, was the injusotion srecesding;” and that whatever liability 
that might have resulted fro= that sereceeding was discharged by the 
order which, as alleged in the special ples, cancelled the imjunetion 
bond and discharged “all liabilities thereuncer;* that furthermore, 
in ne event ean the plaintiff preserly contend that the defendants 
comaittes seven wrongful acts, eines four ef the acts alleged by 
cowneel fer the plaintiff te be wrongful, namely (a) the filing of 
the till ix the injunction creeecdting, {b) the obtaining ef the ine 


Junction, {¢e) the filing eof the intervering petition in the injunction 
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proceeding, (4) the anever te the intervening petition, @id net con- 
stitute separate sete but were merely parts of one act, namely, the 
infarction preeseetineg. 

The Firat ausation te be determined ia tke question 
Whether the 4Aselaration states a eaurse of aetion, 

feumes! for the elaintiff comtandte that the 4efencantea 
Raye Waive! tust auesticn by pleating ever after their ¢eaurrer te 
the declaration was cvereruied} that in euch enee the plaintiff's 
demurrer te the 46fendants* epecial plea camnet ke vearriea back to 
the declaration. In wepoert of his centention coumeel celiter the 
Teliewing cases: phe Fecsie, «10 133. 84; Fish v, #arvell, 
186 Thi. 236; Stearns 169 Ili. 346; Carieon v. The Peovls, 
118 Til. Apo. 802; 











The rule steted by counsel for the plaintiff ia unques- 
tiomatly correct. Eut it ix alte the ruie that if the declaration is 
ao fefective aa net te suscert the fucdgment, the question ef the suf- 
ficteney ef the declaratien may be cancitered, eren after a dewurrer 


to the declaration has teen svereralie4 ant ths warty demurring has 





Dees the 4eclaration siate » esuse of actien? 


Counsel for the plaintiff states exslicitiy in his brief 
that the setion “ie met fer libel, sor fer malicious preseottion;* 
that “it is an setion on the ease te recever damagen sustained by 
the plaintiff as the result of wrengful acts committed by the de- 
fendents in pursuance ef or unlawful combination er conepiracy.” 

According te the well settied rule (Sidred vy. Ripley, 
97 Ill. App. 805, 908) the action coul4 not be maintained by the 
Plaintiff in his own behalf against the 4efen4ants, on the ground 
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that the acts of the defendant ave injured the corporation, unless 
the directere of the corne¢ration hsd refused te bring an agtien. 
and there is no allegation in the declaration of any euch refusal 
ty the directors, 

the Pole is eli s#teblished that at ecmmen law in a 
eivil section of conssirsey, the consciracy of itwelf does net cone 
etitute = eause of actios; that wnlese the eonapiraters commit sets 
Whieh result in damage, me civil action will lie; that the gist of 
the esuse of action is the damege and aet the conepiracy. Deremys 
Ms Hemmensy, 176 111. G8, 614; Lasher wv. Littei2, 202 Til. 882, 
ete, 144 11. App. 164, 107; Hartin ¥. Lesiie, 





93 i111. Anp. 44, 45. 

Tae preeize question then te be decided is ehether the 
@eelaration alleges thai in pursuance ef a conepiracy the defendants 
eomeitted any wrongful set ehich resulted im damage to the plaintiff. 

The object of tie cmeapiracy 8 slisged in the declara- 
tion eas te eceree or induce the plaintiff against his will te pul 
chase the stock of the 4efendantse “at ea priee lareely in excese ef 
the setual value thereof.* fhe declaration alleges that the plain- 
tiff was compelled te puresan« the stock, but the declaration dees 
met aver tant the price that the plaintiff? sald fer the steck vas 
largely in excess ef the actual value ef the enh, er that it was 
im emeess ef the eetual value of the stock, or that 1t was net the 
actual value of the atcock. ‘The ebjcet of tne conspiracy, therefore, 
Was net accomplished. 

Tae first specifie acte of the defendante thich counsel 
fer the plaintiff contends were vrongful acte committed in pursusnce 
of the conspiracy are the acts alleged in paragraph (1) of the 
summary of the declaration made by counsel fer the plaintiff, mma 
set out above in our epinien, The gist of tne paragraph ia that the 
defendants agreed with each other te sell their steck te the pisintiff 
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oniy ae awit, it is not alleged, hovever, that the defendants 
agresé with each other to seil their esteesk te the plaintiff at a 
price in excess of ite value, mor ie it allessd that the defends 
ante agreed with each other that they would sell their stock only 
toe the pleintiff and net to any one alee. Yhe mere agreesent on the 
part of the defendants to #¢11 thelr etowk as a woit war net unis 
fal. In eur epiniean the sete clieged im paragraph (1) do net cone 
stitute oa: acticnable wrong seainet the slaintifr. 

The @@livery of the ates: te Woods, se alleged in 
paragraph (2), 4i¢4 not, in our view, amount te an actionable wrong 
agsinet the plaintiff. 

the asmwaption of the effiee of seeretary by EeCarthy 
after he resigned, s5 alleged in paragrach (3), doen not sonstitute 
ah actionabic wrong agsinet the plaintiff, in our opinion. The 
@eclaratien dos not allege that « sueseaser to keCarthy was ever 
eppeinted. He was net therefere usursing the plaee of a lawfully 
elected secretary. Purthersore, the acts of the directors, se al- 
leged in paragraph (3), are not sllege¢ to have been wlawful or 
wujustified, There are ne sverments thai the direotores meetings 
were net lerwfully bel¢; nor thet the directors unlawfully exercised 
@xelusive contre] and manage ant of the affaire of the serperation, 

It ia eontended by couneel fer the vlaintiff that while 
an act done by an individual) may net be unlart'ul, yet the same act 
when committed by a combination of individuals may constitute an 
actionable wrong, It is true that there may be cases in which the 
facts would justify the application of such a rule. Kewp vy, 
Bivision Bo, 242, 255 111. 715, 223; Fxrankiin Union v. The People, 
220 Tll. 355, 376, 377. Ye 40 not think, however, that the sects 
alleged in the deciaraticn in the case at ber are such that, sitroud 
Mot wrongful when done by am individuel, they become actionable 
Wrongs because of being done by a combination of individusis. 
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The allegations in paragraphs (4), (5), (6) and (7) 
im our opinion properly should net be vongidered as separate, ine 
fependent acte#, a8 @suneel for the plsintiff sentenas, In our 
view, these acts aii reiate te the injunction suit and, in effeet, 
econetitute ene set. “hether these acts constitute an agtionable 
wrong, it is net neerecary te decide, ae in our opinion, aseuing 
for the sake of argunent thet they were unlawful, the seectel slea 
ef the 4efendants is 2 sufficient defense. 

Couneai for the plieintiff contends taet it is net ale 
legged in the special plea, exeept infsrentialliy, teat aay bend wae 
given on obtaining the injunction, *s de nat think the centention 
is correct. Im our wiew it apesare direetly free the reeltel of 
the part of the 4eares, quoted in the epecial plea, that a bond was 
give in the injunction srogeeding. ) 

Cowunse: For the elainéiff further contends that the 
averment in the especial ples that the ennse ef action vas released, 
satisfied and 4ieeharged by the deeree in the injunction proeeedq 
img, ie a coneslusien ef law, Fe do not think thet this contention 
is correct. The special plea apecifically quotes the deeree as 
orderisg that all Liabilities under the bond be disaherged. 

Yer the reacens stated the judgment of Bae trial sourt 
is affirued, 

A¥Y?PIRNES. 


EeSurely, FP. J., aid Eatehett, J., concur. 
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@ILLIAM De MURDOCK, ) 
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Ve } CIRCUIT COURT, 
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MR. JUSTICE JOMNSTOM OLLIVERED THE OFINION OF THE SovURT. 


This is an appeal by Yilliam &. Murdeck, the plaintirr, 
from an order cigsmissing am action brought by him on a promissory 
note of the defendants on which » judgment by confession was 
entered, and subsequently vacated. 

On motion of the defendants the judgment was vacated. 
The plaintiff declined to proceed further in the cause ond the 
court diemiseed the action. 

Bo bill ef exceptions has been filed in the cause. In 
the record proper an affidavit of the defendants in support of 
their motion to vaects the judgment is set out, and aleo twe 
eounter affidavite of the plaintiff in opposition te the motion. 
None of these affidavits however, cam be considered ae they are. 
not properly preserved for review. They could be mde part of 
the record only by being embodied in a bili of exceptions. 
Thompson v. Chieage City Ry» Co+, 205 Lil» \ppe 471, 4725 
Tindall v» Chieage & Northwestern Ry» Co-, 200 Ill+ Apps 587» 
560, 561. 

Purthermore the counter «affidavits of the pleintiff, 
which controverted the defense of the defendants, properly 
could not be considered on the defendants’ motion to vseate the 
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judgment. Gilchrist Tranaportation Co» v» Northern Grain Ger, 
204 Ills 619, 5135 Kioepher v. Osborm, 177 Ill. Apps 394, 393. 

in the absence of a b111 of exceptiona the question 
whether the court erred in vacating the judgment cannot be 
reviewed. 

We do mot think that the court erred in dicmissing 
the action after the plsintiff declined to proceed. Brown v» 
Atwood, 200 Ill. Appe 210, 215. 

Por the re«sone steted tha judgment is affirmed. 

AYP TRIED « 


MeSurely, Pe Joy and Matehett, J., concur. 
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TYTUS KOCHAP SEL, } 
Assellee, 
APPEAL PRON BORICIPAL coma 
wR. } 
OY SHIGAGS®. 
PORY PLANTS and AERA PLASTZ, } 
Aeeeliante, } 


GS 


eS # 


ott, 


i 
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BR, JUSTIGH JOMNETOR BELIVSRED THE GPINIGH OF THE sotmr, 


this if am appeal by Tony Plantz and Anns Plants, 
the defendants, from « judsnent ef $900 against thee in an action 
brought by Tytua Kochucski, thie plaintiff, te recover damages from 
the defendants for an alieged refusel of the defendants te perform 
their part eof a written sentract fer the purchase of sroperty 
frex the pliaintifr, 

The subsiance cf the affidavit of merite af the 4ee- 
fendente is that they were intucet ta szenute the sentract through 
the frau4 of the pisintiff; that the ¢itle ts the property was not 
@xasined ty their atterney; that a dst© fas ont ast te close the 
@eel; that a2 sson as they beeame aware ef the fravtubent sets of 
the plaintiff they resecindet the contract and eetified the plain- 
tiff of the reseieion; that the picintiff nas sustsinet no damages 
by reason ef the alleged failure ef the deferdants te carry eut 
the contract. 

Three witnesves testified on behalf of the plaintiff. 
The defendants intredueed ne evidence to eupsert the allegations 
ef their affidavit of merits. 

The substance of the evidence is that Antheny Kytye 
aeted ae a real estate broker far the plaintiffs, and that the 
plaintirr pata him 3200 28 «a commission for precuring the defend- 
ants as purchasers; that the plaintiff and the defen¢ants met in 
the offiee of Eytys an¢ entere4t into a written sentract, in which 
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the defendants agreed to purchase certain orocerty from the plaine 
tiff; that the contract reeites that the defendants hat pald $800 
as @¢arnest woney; that a day wae fixed on whieh te oleee the 
deals that the plinintiff employed an attorney whe bad the abe 

. stract of the property breught down te Aate and whe examined the 
title to the property at the request of the dofen‘ant Tony Plante; 
that im the opinion of the attorney the sitle was good with the 
exeeption of s judgwent against « party of the same name ae the 
Plaintisf; that ae to this objection, the stiomey etated that it 
could be obviated by on affidavit by tie plaintiff; that the plaime 
tiff and the defendants met in the office of the attorney to come 
Surmate the sale of the property; that the defeniant Tony Plants 
left the effies, stating that he waa golng out to get "the money® 
from “some many" that he 414 net return; that subsequently when he 
war asiied what he intended te 4o about the d@al, he stated that he 
4i4 met care te ge through with it. 

I@ ie contended by eounsel for the defondunte thet the 
Plaintiff’e etatewent of claim dees net allege that a deed was ready 
for delivery, nor that the plaintiff was ready, able and willing 
to perform hie part ef the centraet; and geunsel further ecentends 
that the evidence does not show that any tender of performance was 
made by the plaintiff, nor that the paaintirs was ready, able and 
Willing to make a conveyance, 

in our opinion, none of these contentione Le sound, 
The statement eof claim alleges in effect that the defendants repudi- 
ated their contract and thereby rendered performance of the contract 
by the plisintiff iepessible. fTheee allegations are sufficient. 1% 
Corpus Juris, paragraph 346, p. 727. The evidence shows that the 
Plaintiff wae ready, shies and wiliing to perform his part of the 
contract, but that the defendante refused to carry out their part 
of the contract. 
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Gouneol fer the defendants further contends that the 
Mames of the plaintiff and hie wile appear in the body of the gone 
tract, but that the contract is eigned only by the plaintiff; thet 
the contract provides that the plaintir? and hie wife agreed te 
gonvey a good titie te the wroperty; thet unless the deed to the 
property was exeeuted by the wire oF the plaintiff, 14+ would be ine 
effactual to cenvey the inewate right of dower of the plaintiff's 
wife; that since the plaintiff's wife did net sign the contract, the 
plaintiff would be wnable to convey a complete title to the defendante 
The contention of counsel for the defentants presuppeses 
that beesuse the wife of the plaintiff 4i4 net sign the contract, 
ehe vould not slg the dee4 of eonveyance of the proverty, aid thaty 
therefore, the plaintiff could not convey a goo’ title, Pe de not 
think that the contention is sound, Gm the present racert the cone 


oe 


tract was ywnousstionably binding on tke plaintiff, even though his 
wife aid not sign it. Bretiing v. Hybl, 167 £21. App, 165,167,168, 
and we are of the opinion that, asnwalng for the pakke 
ef argument that by the terme of the contract the plaintiff wae 
obligated te give the defendante a deed aligned by Lin wile, it may 
be presumed from the evidense that he weuld havea been able to do gO. 
The evidence exews that the wife was present st all of the meetings 
of the parties, including the meeting on the day when the deal was 
to be conaummated. The only reasenable inferences, therefore, are 
that she wae ready and willing om her part to do whatever was 
necessary to give the defendants a goed title; an‘ that the purpose 
of her being present on the day the desl was to be consummated was 


te sign the deed of conveyance of the property jointly with her hute 


band, 
Ver the rvansuns state’ the Judgment is affirmed, 


AFPTRAED, 


MeSurely, P. J., and Metanett, J., concur. 
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MERPURT UB, SEARS et al., ) 
Bxreeuters, 
Defendants in Srrer, 
BRROR TO OIACGNIT cou? oF 


ve. 

COOK COMNTY, 

CITY OF CHICAGD, a Munisipal Lee 

Cerperation, AT A eee 
Plaintiff in Orrer, tt A ot ie Oe & 


BR, JUGTICN MATCHETT DELIVERED THE OPINION OF THE coUHT, 


the City of Chieago eued out this writ of errer te 
review a decree entered woon a bill for an seeounting. 

The deoree recites taat the cause was heard upen the 
bill of complaint and the answer of the defendant, ity of Chicago, 
af emended, ween replication to said onewer, "mud wpen the preafe, 
oral, documentary an¢ writion, taken ont filed in eaid cause, * 

The decree finds that on April 22, 191°, the dee 
fendant ty ite council paseed a certain ordinanes vacating certain 
streets end alleys in eertain property therein demeribed, and that 
said ordinanee provided: 

Vacation herein provides for is wade ween the express 
eondition that Francia Bartlett abali within alxty days after 
the paseage of thie Grdinenee pay to the City of Chicago the 
eum of $40,863.08 toward a fund for the paywent and eatiefae. 
tien of any and 01) claims for damages which may ariee from th e 
vacation of said streete ond alieya,”* 

It further finds that Hartiett made the payment of 
said sum pureuant te the ordinance; that the defendant accepted the 
same and agreed to held it ae o deposit to indemnify Leeks, /pree 
vided in the ordinance; that the five yeare within which suite for 
famages reeulting frem the cloging of the streats and alleye could 
be brought against the defendant mad expired, and that the defendant 
is no Longer in fear of any such proceedings and ne longer liable 


fer sny cleins, nor subject to court proceedings filed prier te May 


«45, 1917; that the compiainants snd de’endant have waived a refers 


hi aie na ts choles 


©) Behl Re 





ence of the cause to % manter in chancery to take an aeeount and 
4iseovery of the moneye axeenind or far ehieh the cet endunt Pegame 
Aiable on ascot of claime for ¢amagee arieing frem the vacation 
of said etreets anf slieye; thet the defendant having presented te 
open court a statement ef the moneys oo expended, which statewent 
was admitted by the sonplainanta to ~~ and aprreet statement, 
and it appenring to the court that defendant did expomd in gatie~ 
faetion of claims for damages the ows of §7160,28, and that ne 
other claime for danngee were pending or hed been made against the 
@efendent, the said defendant City of Chicage was entitled te a 
eredit againat eaid $40,965.08 of roid om of $7155,95, leswing a 
balance due to the cempilvinant executors of the will of Francia 
Bartlett @f the mm ef 935,374.05, which swe it war adfudged dee 
fendant should pay te the aomplsinantse within five dave with lawe 
ful interest from thet 4ate, 

The right of the couplatnents to reeever in o auit at 
lew upon a etate of facte och ae the decree Tinda,seane te have 
been definitely established by the Supreme court in the case of 
Lockwood & Btrieklend v. Chicago, 779 Ill, 44%, smi that decision 
has been followed in the subsequent cases of John MB, Gmythe Co, we 
QGhicage, 294 111, 136, ena Curt ioage, 96 I31, 498, 
This seene to be conentad by the defendant City, which, however, 





contends that » bill in aquity will not Lie upon the etate of facts 
diselosed by the revord. 

It is urged in the firet place in opposition to the 
ight ef the complainants to resever that the executors came inte 
court with wiclean hands, ani fer twe reaconea; ist, because the 
Dill set up an alleged understating and contract, which @4d not 

exist, thereby deceiving the court; and, @nd, because the compl ain« 
3 ante are seeking to take advantage of an illegal act of their ine 


| testate, thereby profiting by their own wrong doing. 
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it ia a saffieient reply te the firet rensen stated 
that there is se proof in the record that the contract set up in the 
bi21 was not in faet made, or that the court was deceived by the 
complatnanta, 

The defendant anys that the ordinanee providing fer 
the wreation of the atreets and salieye in queetion wan in faet the 
result of « bargain and sale; that somplainantet teetater paid fer 
the land vacated at the rate of the sasesser's average valuation 
for the property listed om the veecrds of the Board of Aesessore and 
Beard ef Heyiew. It further says that while it Le true that the 
Ordinance recited that the strects and alleya vacated were ne longer 
required for public use, and tueat the public interest would be bert 
served by their vacstion, this reeltal en ite fuoe is contrary te 
reason and a mere attwpt to evade the Law with reapeet te vacations, 
and it is urged that the court shewld teke judicial notice ef the 
fact that the vacation of territery of sere than a Rhelf mile square 
Gannet be fer the ouwblie good, 

We are not arare ef any case where it has been Bo 
held, nor of any principle upon which « seurt could take Judtieial 
metice of any such « situation, The fetontant cites People ox red. 

Cow, 286 TL. 226, to the propoaition that 





the recital in the ortinenee ia not binding on the court; but that 
@ase foce not guetain thin contention, It wan there held that e re 
@ital in an ordinance fer vacating a street or perultting the erece 
tion of an obstruction in it to the effect that 1% wae passed for the 
benefit of the city wae net conclusive upon the courts. fhe court 
there held under the facts “hich were mada to appear thet the eity 
@oune®l dia not have the pewer to pass the ordimonce which was than 


whder consideration, It io net argued here that the city counei) 
| Was without power to pases the ordinance upon which the eult ef com- 


f 
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‘Plainonte is based; and if 4¢ had such sower, 1% is, as the Supreme 
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court enid im Curt Telas vy. Chigago, supra, estepped beth in law and 


equity to nov ansert the contrary. 

As te the further contention of defendant that the 
complainants are seeking to take advantage of an illegal set of their 
intestate, and thus profit by their own wrong doling, defendant, in 
suppert of thig, arguee that on account of the sige of the traet of 
land in which the etreets an? silieye were spened by thie ordinance 
(4% being more than a balf mile square), the sane was uplowful bee 
gause fone for the benefit of « private party and againgt the publie 
intereat. 

; if the ordinance, upon ite face, disckosed that the 
intention of tre council in passing 4t was eolely te confer rights 
and privileges upom orivate persona, then the ordinance would be 
iliegal because, a9 already stated, not within the power ef the 
couneil to pass. (fee Peonle v. Abking, 295 113. 166.) 

There is, hovever, nothing in thie reeord which would 
guetify auch » finding, eit the oriinanee upon ite face appecare te be 
one which the sowteil had a right te paos and wileh, under the facte 
whieh appear in the reeerd, it will be presused wae pasend in the 
public interest. 

It ie next contented tuat the deeree Le srroneous bee 
@ause, ac it is seid, the complainante having some into equity are 
bewn4 te de equity; and it io wait that this principle demands that 
there te a restoration ef the vacated streste and alleys berore 
there can be a recovery by the complainants, 

The emewer ef the defendant, as suended, relied upon 
@ statute passed by the legislature in 2091 and in foree July let 
of that year, which in sutetance provided that sults, such s@ ¢ome 
Plainante’, could net be maintained without such restoration of the 

“Vacated streets and alleys, ‘That statute was not, however, appli- 


| Gable te thie erdinanee, and it was repealed by the legislature in 
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1923, 

Horecver, the equitable maxim which the defendant ine 
vokes is net arplicatle to the recerd here presented, since it kaa 
mot been mate to appear that the vacation of the streets and alleye 
im question wae made for the benefit of complainants’ teetater. The 
atatute ef 1922 could not have been intended te apply te ordinances 
passed and depesita made prier to ite enactment, 

It 4a alee urged that the ult was prematurely brought, 
and Section 21 of the Btatute ef Limitations Le relied on in this 
Feepect. The finding of the decree, however, on this point was euf- 
ficient, 

No reason having been «ade te appear which would ree 
quire a reversal, the deeree ia affirmed. 

AFFIRMED, 


Ne®urely, P, Je, and Johneton, J., conour, 
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THE PEOPLE OF THE STATE ) 
oF ILLINOIS, ERROR , TO 

Defendent in Brrer, 

) MUNICIZAL couRT 
a. OF CHICAG 
MI o> 

DAN PETRIZZO, DA vig oS 

Plaintiff’ in Error. 2 1A. 627 


MA. TUSTICH WATCHETT VALIVERSS TH OPINION OF THE GoURT. 


The fects whieh appear in this case are similar 
to the fncte whieh appesx in the ease of The feople of the 
State of Illinoie, defendant in error, w+ Dan Gentile, 
pisintiff in error, Gen. No. $1146, in which an opinion 
has been thie day filed. The recerd im that cose is 





similar to the record here. Yor the reasone there Age 
stated, the judgment in this case iad firmed. es Zin 
AFP IRWED, f A Ys 
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THE PEOPLE OF THE STATE j 

oF ILLINOIS, } 

Gefendant in Srvor, %, SRROR TO MUNICIPAL 
} 

Ve COURT oF CHICAGO. 


Plaintift in Error. A, 6) ” 
oy. * ea 


se 


We JUSTICE MATCHRTT DXLIVERND THe OPINION oF PHU COURT » 
The facte which appear in this case are similar 


. to the facts which appear in the cove of The People pf the 
Seate of illinois, defendant in error, ve Das dentle, 
plaintiff in error, Gen. Hos 51148, in which an opinion 
has been this dey filed. The record in thet ease is 
similar te the record here. for the reusens there stated, 


the judgment in this ecace is affirmed. 
AVFIEMED, eo 


MeSurely, °. Je, and Johneton, J., concurs \ “us Biel 
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THE PEOPLE OF THE sTaTts 
GF ILLIBOIC, 
Defendant in Srror, 


BRROR TO 
MUBICIPAL GOURT 
OF CHICAGO. 


Ve 
DAW GENTLE, 


e 


1AT A Pow’ 
ai.. a ~—.. ai 3 » ha 


MR. JUSTICE MATCHETT DELIVERED THR OPINION OF THE coURT. 


eee Rg ott age a ct 
3 


ae 


Plaintiff in irrer. eh 


The plaintiff in errer wac the defendant im the trial 
court on a charge of violating section 5 of the Prehibition Law, 
(see Smith-Hurd I11. Revised Statutes, 1925, see. by pe 1098.) 

ALthough duly “woxrned, he waived trial by jury, and 
upon trial by the court exe found guilty im memner and form as 
charged, und the court, overruling motions fer a new trial and 
in arrest, imposed « fine of $200 and cosets, which judgment the 
defendant secks te reverse. 

A similar informetion wae filed againet Kike Seongomano 
and another of the same kind sgeinst Dan vetriaso, each of whom 
alee (waiving trial by jury) wae found guilty ami a like judg- 
ment impesed. The transaction which reowlted im the filing of 
these informations was one in vhich these three defendants 
participated. The records «re similar, and the ceuses have 
been consolidated in this court. ‘The rules of law applicable 
to ¢ach case sre substantially the same. 

The language of the information in exch case wae that 
the defendant “on the 12th day of Jomuary, 6+ + 1926, at the 
_ City of Chiesgo, sforesaid, did then and there unlawfully posses, 
q sell, transport, deliver, furnish certain intexicating liquors 
4 containing more than one-holf of one per cent alcohol by 


 YOlume, which was then and there fit for use for beverage 
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purposes. itaid intoxicating liquor them and there in the 
possession of the said * * * not being possesced in hie private 
dwelling while the some was kept and used by him ac a private 
dwelling only. The said intoxicating liquer not then ond there 
being in his possession by virtue of any permit iseued by the 
attorney general or the office of the Commissioner of Prohibition 
ef the State of Illimeits., aid intoxicating liquor not then and 
there being used for sacramental, medicinal, scientific, 
mechanical, chemicol or manufacturing purposes, not otherwise 
legally authorized.” 

Said section 5 is az follows: 

“Ho person sholl on or after the date when this 

Act goes into effect, manufacture, sell, barter, 
tranmspert, deliver, furnish or possess any intoxiesting 
liquor except as authorised im thie Act, and all the 
provisions of this Act shail be lihersliy construed 
to the end that the use of intexiceting liquor as a 
beverage may be prevented. Liquor for non-beverage 
purposes ond wine for sacramental purposes may ba 
manufvetured, purchesed, sold, bartered, transported, 
delivered, furnished and pousessed, but only ae herein 
rovided, and the Attorney General may, upon application, 
asue permite therefor, but in case the office of 
Comalasioner of Prohibition shell be ereated, then such 
Commissioner shali issue seid pormite; Provided, that 
nothing in this Act shell prohibit the purchase and sale 
of warehouse receipts covering distilled spirits on 
deposit in covernment bonded warehouses.” 

Motion was mate im cach case to quash the informetion, 
which wae denied, and this ruling of the court is aeosigned as 
error. However, it will be noticed that the informetion sub- 
stantially charges the offense in the language of the statute, 
perhaps with unnecessary verbinge, but under the rule leid down 
im People vy. Tate, S16 Ill. $2, we hold the information was 
euffieient. 

It is further orgued thot the evidence failed to prove 
certain mterial allegations of the information beyond | reason~ 


able doubt, 
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1% ds said im the firet place that the evidenee failed 
te show that the liquid in cucstion was fit for beverage pur- 
poses. it in true that the information mace this avemaent, vhich 
we do not think was a neo¢nenry averment but on the contrary may 
be regardeé as surpluesge. Indeed, the whele theory of the act 
in question is thet intowienting Liquor is unfit for beverage 
uses. The intention of the defendant in this, os im all ether 
criminal cases, ic the controlling question. It is net argued 
that the alcohol which wae seized was not intended te be umed an 
® beveruge, and the evidence shows beyond « rexaeneable doubt that 
such was the intention. 

in the mecond place, it ie urged that there woe no proof 
of the allegation that the liquor fount in possesreion of the 
¢efendante hed an alehholic content grenter then one-half of one 
per cent by volume. The proof showed without question that the 
liquor was aleohol. There wie undmlied proof of the admission ef 
this fact by one of the ¢efendunts in the presence of the otherae 
This fact could «leo be inferred from the teatimeny of one of the 
officers vho tasted liquor from oth the reeeptacles which were 
seized. 

The evidenes fer the People tended to show that at about 
9:35 in the evening, police officers sav an eutomebile atanding 
om the left sid« of Mo. 5055 Federal atreet, im the city of 
Chiesago, and that as the officers approached, this automobile was 
épiven away at a high rete of speed; that there was thrown from 
it two bags, which were seized by these three defendante, and taken 

“ to the rear of the building which etocd there, the officers pursuring 
the éefendants as the bags were enrried aways; that the police caught 


the threes defendants, opened the toy of the cane which were found in 


.. bags, and asked what they contained, when one of the three de- 
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fesdente answered, “Aleohel;" that the officers tasted the liauer 
and thet both caneatasted alike; that the cans in cuestion vere 
Tive-gsilon eane. 

There oan be no rensonable doubt of the defendtantet 


guilt. Aside fro=e ether evidence in the regert, the faet that the 


three defestarts ren away frem the of flowre carrying the cans of 


Sicehol indicates guilt. Tao defendants, availing themselves of 
their senetitutional privilege, 414 net testify. A ds6ferndant whe 
hed rm avay from police officers carrying a ham under simiier 
eircusstances, might be inferred te be guilty of as intent te eat 

er sell the hes. These defendants, whe wider similer ¢ireumstances 
flea from éfricers “ the lew with baga eontalnuing cans ef alechol, 
Bay Pell be euppones /in tended te drink er sell the liquor. 

It is further urged that the sans ef alcohol sheuld 
net have been regelved am evidence, becaues the same were taken in 
Wiclatien of the eonstitutional rights ef eleintiffe in errer, A 
motion te Sueprese the evidenes was made en that grown’ and preperly 


@enie4. The eases which defendscts elite, an4 upon which they rely, « 


» B21 Thi, 392, Peooda v. Frail, S14 111. 818, 





‘People vy, Reid, 318 Til. 7, Pecvie vs. Coda, 235 11). Avs. 587, 
are easily dietinguiehstie, 





The fudement is affirmed. 
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MeSurely, 7. 3., an4 Jehneten, 7., concur. 
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MR. JUSTICK MATCHETT DRLIVERED THE OPINION OF THE couRT. 


The garnishee, “%omald VY. Ferguson, has sued out this 
erit of error to Bocurs the ru.veresi of « judgment im the sua 
of $261.44, entered ageainet him on the finding of the court, 
which secms to nave been besed UpoM the onawer of the garnishee, 
ne evidence having been offered or received by either party. 

The oxder of judgment provided that execution should 
be atayed “until twenty days after such date us onid garnishee 
ehell heave im hie possession or cGuntrel any of the effects ef the 
said Kebert E. Ferguson.” 

The garnishor hee mot appeared in this eourt to dofend 
the judgment entered; and it 1s aadce te appear that the judgment 
order was entered im the absence of the garnishee; that although 

; the cause had been continued watil 11100 a. me om Friday, the 
: 16th dey of April, 1926, the garnishee uppesred at that time 


4 omly te learn that judgment hud Yee previously emtered. A 


% stenographer also makes affidavit that she appearcd im court on 
thet date prior to the time set and remained there until the 
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¥ @ourt adjourned, but that the cumse wee not called for hearing 


during that timee 
es ‘ 
The answer of the gernmishes disclosed that the garnishee 







ad am agreement with the judgment debtor whereby certain 
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comminsions in connection with esles of seal estate should be 
paid to the debter ac and only when the same were collected, but 
that mothing wae in fact due from the garnishee at the time of 
the service of the writ or ot the time of the filing of the 
angwer. 

it hae been uniformly held that judgment debter by 
process of garnishment ean only recover such indebtedness aa 
could have been recovered by on action of debt or indebitatua 
assumpsit in the name of the attochment or judgment debter 
against the gurnishee. In other words, an indebtedness which 
is uncertain and contingent cannot be reached by this process. 
A few of the onses which so hold sre Webster ve Steal. 75 Lil. 
5443 Swope v. weClure, et ole, 259 Ili» Apps 578. 

The judgment is therefore reversede 


REVERGED. 


MeSurely, Pe de, and Johnston, J+, concure 
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Mie JUGTICK MATCHETT DeLIVERED THE OPIBICN OF THY court. 


This is an appeal by the defendant frem an order 
entered in the Sunicipai caurt denying ite metion te yvacate 
and epen up 4 judgment theretefore entered by confession 
upon a written lense fer the sum of $437.16. 

The plaintiff has not appeared in this court in 
support of the order entered. 

The wotion to eet acide the judgment was supported by 
two affidavits executed by the treasurer of the defendant cor 
poration, whe sverred therein that plaintiff nad no authority, 
right or power to make the lease upon whieh judgment was con~ 
feseed without the written consent of the .mericen Furniture 
Mart, ond that such written consent had not been secured. 

The affidavit oleo uvere thot defendent’s by-laws 
provide that the president and secretary ehali exeoute 211 
leases, and thet defendant's seoret»ry shall sign with the 
president or vice-president in the name of defendant and with 


| authority given by the board of directors so to dog thot such 
authority was not givon to execute the lease upon which judgment 
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that defendant did not use it, but that the president of defend- 
ant had a few pieeas of furniture moved inte the epsce and the 
same remained there from Januory, 1925, to April, 19253 that for 
thie use of the space, defendant poid the sum of $460, which was 
more than & ressoneble and fair rental fer the use of the said 
premises during anid time. 

The lease upon which judgment was confessed purported 
to be exccuted by ite prevident, «nd wines the affidavit of 
merits denied his authority to exeoute x lesse with power to con- 
fess judgment, ve think « meritorious defense woe etated. 

The lease is net under senl, and the reeerd faile te 


show «ny circumstances from which such power of the pmesident 


might be inferred. Snyder Broa. vy. Bailey, 165 Tlie 4475 


Ghiesgo Tire Coo v. Chiongo Not'l Bank, 176 111. 224; State 
Bonk v. Holine Steel ce., 263 (11. 581. 


For the error indiested the order ic reversed and 


the cause remanded. 
REVERGED AND RRMANIED. 


Mofurely, P. J+, and Jehnaton, J., concur. 
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WR, JUSTIG? BATCHETS DRLIVERED THR OPINION OF THe couRT, 


The plaintiff gerveration sued the defendant in age, 
Swmpett on a Tire trawrance policy, the deslaration in ite seweral 
counts wlileging a contract of imeurance entered inte on Sevewber 
30, 1933, and ales alleging the cediflestion «ef thie sgontract on 
Maren $, 1924; thet the contreet was for a tern of one year from 
ite date; that on July 5, 1924, while the pelley was in feree 

ning sutomobiles covered by the contract end leeated at 2469 South 
LaSalle street were destroyed by fire; that on July Sth pleintirr 
gave notice ef the loes, aid om July 10th thereafter delivered a 
particular aceownt theres? to the defendant and performed all the 
conditions preeedent eontained in the policy of ingurance; that 
the defendant refused te pay ani? danger won the eole wrownd that 
the policy had theretefore been aaneelied. 

The defendant filed a plea of the general leeue and 
notice of special defenses stated to be that it aid not make or 
Aeliver 4 poliey ef insurance te the plaintirr as silleged, but that 
on Kovesber 30, 1993, 1t iesued a certain policy of insurance te 
Jemes T. Kelnerney and Joseph UB. Kelnerney, co-partuere, doing 
business as Melnerney Metor Company; that it was then represented 
te defendant that the property covered by the policy was sole and 
wneonditional in these co-pertners; that at the time of the slleged 


_ Lees there had been 4 change in the nature of the ineuratle interest 
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of the eubseriber; that Paragraph "5" of the poliey provided: 

*G, Ke action ehall Lie agninet the attorney or any af 
the subscribers at the Exchange toe recever fer any less under 
thie contract unless brought by the eubseoriber himeelr, * 

That defendant woulda shew that the aubseriber wan a 
Go-partnerehip and net « cerseration, an’ that olaintiff had no 
ineuratie interest and mo right of action under the policy, 

Seoondly, that defendant would shew by way of defense 
that the poliey wae iasued to said coepartnerehip in consideration 
of a premium which the sceportnere thereafter falled and refused to 
pay, wid that by reagen of snid fallure and refusal defendant, on 
er about April 19, 1974, cancelies and rescinded the sald contract 
of ineurance and, in scoordance with the provisions of the poltey, 
netified the co-vartnership by regiatered tani that because of the 
failure of the seid coevartnerehip to pay waid preniun the = 
Wae cane@elied and deoclered void an4 of ne effeet within five days 
from April 19, 19%, an’ that eaid peliey of insurance continued 
an@ remained cancelied and void and of ne effect, 

Thirdly, tuat by the terns of the polioay defendant was 
fable for a loses only if suetaine’ within the gontraet peried, and 
that © the less by fire on April %, 1924, wae net sustained eithin 
the said contract period, beamuae said policy of inauranee had been 
Gancelied om April 19, 1924, and aot relistated or put back into 
foree or effect. 

Fourthly, said leas by fire occurred on the morning 
of July 3, 1924, and that thereafter either the plaintiff er James 
T. Melnerney and Joseph K. Melnerney, concealing the faet of the 
#aid fire and less from the dei'endont, paid te on employee of the 
@efentant a certain sum ef woney for the reinstatement of said 
policy of ineurance and en, tonvit, the afternoon of July 3, 1994, 


; an4 that the alleged lees by fire ccourred before the rink, said 


a loss being knewn to Janea T. Ketnerney and Joneph M, Solnerney, and 
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witneut being disclosed ty the defendant; that thereafter the dee 
fondant, having learne’ the facta, tendered the return ef sadd 
amount te the piuinti?r, 

The cause war subsittad to « Jury, which returned a 
verdiot for the defendant, and setien for a new trial belng over- 
Pulled, Judgment was entered woon the wertiot. 

Tae alleged errere asuigned and argued are that a new 
trial showld have been gronted because the verdict wae againet the 
manifest weight ¢f the evidence; om saccunt of erroneous inetruce 
tions givn on behalf ef the 4efendant ant proper iaatruetions 
Fequested by the plaintifY refuses, and beenuse ef the aded aston 
of improper evidence om behalf of the defendant reesived over the 
objection of plaints ” 

The uncontradicted evidence shows that the policy wae 
isaued by the defendant on Nevember 40, 1923; that the defendant 
then had ita principal place of business ot Dallas in the State of 
Texec, with a branen office in Chicage, vhich was in charge of one 
Curtis as agent for defendant, | 

The evidence alee discleses that from April 16, 1923, 
wntil Rovexber 28, 192%, Josenn Nelnorney, Tamen Meinerney, wid 
their mether, Rowe Melnermey, were pertners in the business of melle 
ing automebiles, the sother, however, net being actively engaged 
therein; that on Hovewher 25, 1923, these partnere organized a core 
poration whieh teok ever the business of the partnership, an4 James 
and Joseph beeanes officers of the company; that theae two, with 
q their mother, held all the stock in the company; that the partnere 
4 ship 414 business under the name of Melnerney Koter Company, and 
_ the corporation aise uset thet name. 

4 On Bovember %, 1923, two isys after the incorporation, 
a Joxeph elnerney, ae eeoretary, made application for the insurance 
in Question; Kr, Gurtia filled out an appliieation for insurance 
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from information given him by Josesh MeInerney, wha testifies that 
he sat in « postition from whieh he gould not sae what was being 
written, s¢ the blonk wae Pilied, wid that after it had been filled 
out it was shoved across the table to Aim by Gurtile, ut vhose ree 
queat he wigned it. and passed it back te Curtis, witheut looking 
at it or knowing its contents. Gurtis testified that ae did not 
tna whether Moinersney read the applieation; thet he had ne reeele 
lection upon that subject. The application vee, however, incore 
porated in the policy wider the Senedule of Warranties, and as se 
inoorograted teeited that the “subscriber was a partnership. * 

Joeeph Nelnerney further towtified that when the ape 
plication wae being filied eut ke told Gurtie that the business was 
a partnership but was then incarperated; watle Curtis, eon the gone 
trary, teatified that he 414 not ask Molnerney who the partners 
were; that this was imeeterial; that it was lomaterial whether er 
not it was a corperation; that it wowld have been gubmitted Just 
the same; thet the rate would have been the aaue, and that there 
Was net any difference in the risk. 

ir. Hynes, an underwriter for tas seme office, aise 
testified that 14 would net have been of any consequence in the 
@ase whether the Melnorney Kotor Company wae o portnership or a 
eorperation; that the rate wee the game, and that if they ieaeued 
insurance they would iseue the sume one way or the other. 

It in guggeeted im the argument for the defendant that 
the verdict may be sustained upon the theory that the yneontradiocted 
evidence showed that the policy was for the benerit ef the partners 
ship while the loss was eusteined by the corporation, 

The vertict cannot be sustained on that grow:¢. There 
is no doubt here ae te the identity of the real parties, and it ia 
always permissible to imtretuce oral evidence for the purpose of 


i@entifying the real parties to a written eontract, A mere erronce 













tate estan ite ecm TM shot Ge tat avy Mehemarotal me 
naked: we Teste han dom Pika ott Go Rete sieet ‘attbeon “ll nae 
HatLs? oeod hawt Fh vod te aed dam , better sat le | ae 
oot patie ts jwhiany yi aie’ ot hited oie anottea be poh 


“wie aie! a eo sland’ #E dievgsinde ped hak ra stot * of 


oheowe ae hed on tute (ooltonticgn eat baow ‘sith a vomt 
edad sas ‘eae heosrmeageed socal me SE : ay ' : 





| ae eee se A < am s me 
tit tte bic Wibiabie cce ie a es ye ht an : 


ih naw Condes” 9 es tenth ‘gape xed i i edd Me cn & hips 
wae wes te eleied o Lhe inetarcartowad - i's : sibecd te 
reseed ait eee tel aes Fon Bes oa saith bol tone il 


cot ae 


i ee i ee 8 yer 64 





——— 


i 








pecan win i ll agrraror x avert — ‘ 





—— — 


ous deseripiion of plaintiff will net render an insurance poliey 
void, It has been umiformiy so held in thia and other states. 
(Lumbermnen's Mutual Ine d Mai, 164 (11. 400; Kolieable tren 
Range Co, wv. Pusey, %44 111. 164; Prignd v, Geldewhth, 407 Tia. 

2 oe Ta as ah otis Coe, 210 TLi, App. S23; Davis vx, | 
233 TLl. App. 566; Lanning y. Fire Ins, e., 199 Minn, 66,) 


The uncontradicted evidence tended ta ahew that the 








policy was iscue? without the payment of the premium, and that the 
Plaintiff, although often requested se te do, failed te pay the 
premiwua, which amounted to S175, Tt seems that 9214.44 was padd on 
seceount some time prior te April, 1954, and Ourtis wrote plaintiff 
atking in substance whether defendant might not have plaintiff's 
eheck for at least a pertion of the prewium at that time, fhe 
evidence further shewe that on April 19, 19024, at Dallas, Texas, 
defendant wrete a letter addressed, *“Kkelnorney Koter Co., 271% B. 
Sisere Avenue, Chicage, Lilinois, calling attention te the provie 
sion in the poliey with refereice te eanceliation, and steting: 

"The Autowobile Underwriters of Aweriea herewith givee rive 
days’ formal netioe of the gumeelletion ef Pelisy He. 71281 Le- 
sued to Melnerney Motor Co,**#*%o¢e Please take speeial notice 
that a1] liability eof suid Bxchange wader eaid policy will abso} 
lutely oease at noom on the 24th day of April, 1974, Wa enelose 
our statement for 991.54 eovsring the earned premdiwa due in full. 
Please mail the abeve policy in the snelose4 stamped adéreesed 
envelope te somplete our files," 

A eontrolling question in the esse ts whether this 
notice amowited in lew to @ cancellation of the policy. 

The provision in the polley with referener to cancel- 
lation was as follows: 

*“Thie contract may be cancelled at any time by the Emchange 
by giving to the subsacriter five days’ written notice of cane 
@eliation *ith or without tender of the exeese of paid premium 
above the pro rata premiwe for the expired term, which exoces 
if net tendered whall be refunded om demand, Hetice of cane 
eellation msiled to the address of the subscriber stated in the 
eontract shall be « sufficient notice.” 


Even if comeeded that tae netics ef cancellation was 


Properly pleaded (which piaintif? denies on the authority of 
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116 TLL. App. 347), we do net think the 





preef is euffictient te sustsin the contention ef defentant that 
the geliey wae cancelled’, It will be observed that the notice 
ia dated at Dalian, Temes, on April 19, 1074, and stetes that 
the Linbiiity of defendant uncer the poliey ehall eoase ot noon 
on April 74, 194, whieh would be five daye after the mailing 

of the notice at Dalles, Texas, Vorfeitures are not favored by 
eourtes, and they #1il net be deslared if such declaration ean be 
reasonably avoided, Construing the section of the policy recital 
abveve in the manner moat faverable to the pluintifr, as it ie our 
duty to ¢do, we think 1% must be Beh¢ that the five day notice, 
which is required in order te avoid the policy, meane at least 
five dayo from the time the notice te reeelved or would in due 
course of the walle be reeeivedt by the party to whom 1% ie 

given, Any other construction might in some onses mean that 

the policy woul? be ferfelted before the netice would in due 
eourse of the maile reach the policy holder, A somewhat simile 
lar provicion im « by-law of an inaurance company hae been to 
conatrues by the Supreme court of thie state tn UY, 8, B. 

Vueller, 181 TLL. @84. 





There yan therefore ne evidence in the reoord 
tending to shew that the policy bad been ganvelied at the time 
this less eccurred, and it was therefore error for the court 
te subsit that question to the jury. 

the conclusion at which we have arrived on this 
point will make it waneceessary to tiseuss other errore as- 
signed snd argue?, although we will aleo etate that an examina- 
tion of the record divalones errors am to the adoiosion ef 


evidence and in several instructions given at defendant's ree 


guest, 
Yer the reasons indicated the Judgement will be 


reversed and the emo remanied, 
MeSurely,P. Jr andWehnson,. J/,- cone ANT ABHARDAD, 
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Filed alone Febry. 21, 1927. 
116 + S31 2%9 SUPPLEMENTARY OPIEION, 


A iA ’ me 
MeINERERY ROTOR CO, a so i ia 
Corveration, 

Appellant, 
APPRAL FROM GUPEHION COURT 
OF COOK COUNTY. 

AUTOWOHILE URDERWRITERS OF ig 
AMERICA, 


vs 
. } 
Appell ae. | 


BR, JUSTICE RATCGHETT DELIVERED THE OPINION OF THR CoUKY, 


Sinew the filing of the epinion heretofore rendered, 
the plaintiff, appellant in thie court, has moved that the order 
reversing ani remanding the cauee be modified and that Judgement 
be antered in this court in faver ef plaintiff, appellant, and 
against defendant, avpellee, fer the sum of $435,09, 

The undiaputed evidence shows that the actual lees at 
the time of the fire was $4899; that that sum became due on the 
17th day of September, 1924, and that interest at five per cent 
wpon said emeunt from that date wntil the date of the opinion 
here, Vebruary 7, 1927, at five per cent amounts to $886,02, 
making a tetal sum of $5495.02, " 

it was contended by the plaintifY in the trial court 
that, even if it were conceded that the notice of cancellation 
Was valid and suffielent, nevertheless the uncontradicted evidence 
shoved that it had been in fact waived, Thia court, belng of the 
opinion that the netice of sialic atta was not sufficient, found 
it unnecessary te decide that question. 

Ae the amowt of deeages suetained ie not disputed, 
there i» no question in the cane for = jury, oid we think, upon the 
authority of re nena SAMARAS SS + S12 Thi, 365, ane 


GOs, 9193 Ill, App. 84, the motion 


of the siaiatit? sauna be gvented. That part of the order renand- 
ing the sause will be set aside, Judgment will be entered here in | 
favor of plaintiff, appellant, and sgsinet defendant, oppellee, for 
the sum of $5485.02. 


 SeSurely, P.J., and Joinneton, 7., conour. 
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MARTIN LUO, } 
Appellant, ) APPRAL FROM MUNICIPAL count 
ve OF GHICAGO, 
CHARLES JUSDALE, } 
Appellee. 
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MA. JUSTICE MATCHETT DULIVERED THE OPINION oF THY coURT, 

The plaintiff’ sued on » elsiz for money alleged te have 
been loaned the defendunt with interest thereon, the loan, as 
alleged, veing evidenced by an I. OG. Us of the defendant, signed 

_ and delivered on November 23, 1914, and «cknowledging an indebted- 
nees due on thet date of $510. From further memorandse made there- 
on, it appeared that other sume were adwaneed and oredite given, 
end that there wae a total belance cloimed duc to the plaintiff 
at the time of bringing suit, including interest, of G477.22. 

The affidavit of morite »lleged oy way of defense that 
the plaintiff advanced these aune of money to the defendant, pur- 
suent to the terms end conditions of a written contract mate between 
Plaintiff and defendant on ‘sptember %, 19145, in and whereby the 
Plaintiff had agreed to furnish the necessary woney to cefray 411 
expenditures for the application and proscoution of claims fer 
patents on a steel cound box and rotary steel] wound box machine, 

_ and to defray a1) expenditures neccesary, plus $1,000, fer the con- 

| struction of the said retary steel vound box mchine to be built 

‘ by the defendant, in consideration of which defendant assigned to 

' the plaintiff « one-half interest in al) the patente to be issued. 

| The trial was by the court without a jury. At the con- 

: : @lusion of the evidence, the court expressed the opinion that the 

mt of Geptember 9, 191%, was in the mature of a partnership 








and constituted a partucrehip between the plaintiff and 
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remedy 
the defendant, end upon the theory that plaintarr’s vA > Wee in 


® court of chancery where an accounting might be had between the 
pertners, the court made « finding for the defendant, upon which 
the judgment, in favor of cefenient, was entered, from which 
judgment pleintiff has taken this appeal. 

The defendant has not appeared in this court to support 
the judgment entered, and we have therefore been obliged te eon- 
sider the case without assistance as to hie views of the record. 

Upon the trial, plaintiff testified in hie own behalf as 
to the execution of the £. 0. Ue,the correctness: of the memoranda 
thereon, and the «mount due, and the instrument was admitted in 
evidence. He further testified that this money was loaned to 
defendant after the exeoution of the written contract on 
September $, 1913, andi thet there was no reason for its execution 
except that defendant owed plaintiff money; that the money ad- 
vanced was not used by defeniant in making a mechiney thet defend- 

. amt teld plaintiff he wanted the first lean to pay taxes on his 
house which was to be sold. 

The defendant testified in his own behalf odmitting the 
execution of the Is G+ Us, ami, over the objection of plaintiff, 
he was permitted io testify that «t the tine of executing the 
Ie O. Ue he had some rent to pay for the shop he worked in and 
had to pay for power, light and cool to keep the place warm so he 

| could work, and that he csked plaintiff for money to get slong 
: with for the advancement of this work; that pleimtiff replied, 
“We have sold this thing; we have entered inte a econtreet and it 
_ i all settled now with the Nepublic Box Company. There ie no 
i use of my ac¢vancing more money becouse you will get it sll back 
— the Republic Company. * * * You give me a note for Garo, 
and I wil. cance} thet as seon ae we make this deal.” Further 
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that plaintiff said, “You know I promised te give you $1,000 
on this mchine, ond we cen alse take care ef that.” 

Lefendent further testified, “I used the money I got 
from him for expenses such as wood for patterns, for drawing 
material, fer time i put im there «es I had ne other occupation 
~ im waking the mohine and box mentioned in this contract. 

He did not advanee eny other moneys except this 9390. He sew 
me working on the machine after he advoneed the money. I did 
not complete the mchine. I had no money. He paid no more 
moneys I gave him on assignment of the patent ot the time he 
mace the contract." The defendant seys thot he used absolutely 

mone of the money for psysent of taxes on his home, but deed it 
te pay some of his current expenses durins that peried on the 
shop and his living expenses, and “I borrowed money from Mr. 
Tunew for living expenses while i was working om the box. Im 
the agreement Mr. lanow agress to pay all expenees." 

M The contract between plaintiff and defendant is in evi- 
Gence. In Parvgraph 2 thereof, plaintiff agrees “te furnish ail 
necesenry money to defray o11 expenditures for the applicotion and 
prosecution of patents for the erid ‘teel Bound Box ome the said 
Retary Steel Bound Box Mechine.” In the third parograph, plain- 
tiff agrees “to furnish to the said Charles Jeadale sufficient 
funds to defray a1] expenditures neceseary, plus $1,000, for the 
construction of the said Hetary Steel Bound Sox Machine to be 
built by the esid Charles Jexdiale.” 

| We think this contract cannot be construed to require 
the plaintiff to pay the current living expenses of defendant, 

| and thet the fact that defendant gave his I. 0+ U. for the money 
5 “advanced shows clearly thet the parties did not adopt any such 
: “Construction ef these clauses as defendant elaimed. 


The plaintiff «rgues persussively that the evidence 
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of defendant was inadmicsible to vary the terme of the I. 6. U., 
citing Mumford v» Tolman, 157 Ill. 256; Murchic v. Peek Bross & 
Co., 160 Ill. 175; Feinstein ve “prints, 234 Ill.» Appe 494, and 
many other cases, but whether sduiesible or not, this evidence 
is wholly insufficient in our opinion to establish the defense 
relied on. 

The trial court too, we think, erred in construing the 
eontract (which was simply one in substance whereby pleintirr 
agreec to advance certain someys to the defendant, an inventor, 
in consideration of the transfer of om interest im the invention) 
ae a partnership. indeed, the contract provides for the organi- 
sation of « corporation te manufscture the articles covered by 
the patents ond to #¢1i righte under the same. 

fhe “miform Partnership Act (chapter 106a, Call.ghan's 
Tile Stat. Amnos, vol. 6, in sec. 6 thereof) which defines a 
partnership aleo states: 

"Joint tenancy, tenancy in common, tenmaney by 

the entireties, joint property, common property or 

part ownership, dose not of itechf establish a par- 

tmenchip whether such ce-owners do ox do not share 

in the profits made by the use of the property.” 
See algo Hand v. Allen, 204 I11. G5, and Townsend ve Gregory, 
132 tll. ‘pp. 192, where om similar faete to those which here 
appear the courts held « pertnership was not created. 

it follows in our opinion that plaintiff was entitied 
to recover, end the judgment is therefore revereed with a 
finding of facts and judgment here for the amount of (477.22. 

REVERSED WITH FINDING OF PACTS 
ABD JUDGRENT HERE. 


Johnston and & 
Meturely, 7. J., and Johnoton, J., conoure 
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PINDING GF PACTS. 


We find ag ultimate facts in this case that the 
defendant is inégebtec to the plaintiff for money loaned to 
é@efendont by plaintiff at defendent's request in the sum 
of $384, together with interest thereon from Octeber 15, 
1920, at the rate of five per cent per annum, amounting 
to $93.22, and making «» total sum due from defendant to 
plaintiff of $477.22, for which sum we find the plaintiff 
is entitled to judgment. 
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Re Co LABOAN, 


i 
Appellee, APPRAL FROM 
ve GIRGUIT coURT, 
PRANK LOVELL ond GOQK COUNTY. 
G. P. LAMBERTON, ~ 
Appellants. 


Ze Pal 5 ie | 
Fey a. tole J) Fi @ 


MRe JUSTICE MATCHRTT OOLIVERED TAK OPINION OF THE COURT, 


The plaintiff sued im acsumpeit upen = promiagory note 
and upon trisl by jury « verciet wae given in his favor for the 
sum of $1,559.65, upon which the court, overruling motions for a 
new trial amd im arreat, entered judgment. 

The defense relied upon wag that the note wee given 
without consideration, and it iv argued that the verdict of 
the jury is ageinst the manifest weight of the evicence. 

The plaintiff upon the trial produced the note, and 
the same wae offered and received in evicenee. Ne further 
testified thet payment had boon demanded, thet he eaw Mr. Lovell 
and Mr. Lamberton sign the nots, and that it was given for 
$1,235.29, which the Model Auto Company owed plaintiff’ for the 
rental of a gurage. 

The defendant tectified that he told plaintiff "Tt 
Would give the note temporsrily, until the Medel suto Company 
made collections on open accounts te pay this indebledneas. 

My. Langan sgreed to this and I told him to have Mre Lamberton 


eign it with me.” 
On cross-examin tion, defendant testified that 


lemberton, the other signer of the note, and he, defendant, 


Were in the cutomobile business together at Clinton, Lowa, 
| from 1912 to 1923, and thet they ¢id vusiness under the 
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mame of Model Auto Company; that om July 19, 1992, he sold out 
and didn’t give thie note until he was out of the company; that 
at that time the Medel Aute Company owed Mr. Langan four or five 
months rent, and that the Medel Auto Company afterwards went 
into bankruptey. 

Defendant further denied testimony of plaintiff te the 
effect that plaintiff has eald he would attach the seceunte of 
the Model Auto Company unless he received the note. 

The burden of proof was upon the dcfendant to establish 
the defense of want of consgider«tion by * preponderanee of the 
evidence. leHicken v. Sofferd, 197 tlie 5493 Sehlotter v. 
Triebel, 284 111. 412. We think the jury coule fairly infer 
from defendant's own evicenee that the note was given for an in- 
debtedneas of the mekers. ‘ven if this were not so, the jury 
nevertheless could believe from the evidienee that plaintif? re- 
frained from exercising his legal right to attach the occeunte 
of the Model auto Company. In either enne, there would be 
ample consider:tion for the note. The defense ia without merit 
and the judgment is «ffirmed. 

AFFIRMED. 


MeGurely, FP. J+, and Johnston, J+, concure 
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&. @. BLTIEG, 
Agpeliant, 
APPR. FRR Gthevkt come 
¥8. 
Y COOK cOmirr, 
ARSX SIPARY, oa gal 
3. €. ZERECHER COEPAEY, a 
Gerveration, and —% “s. PERECHEE , 
Appellees. 


Reco te atl pt Wi Peet OT AP eat OMe ag 


cp = 

2 3 a “¥ fi - > peed 
or f ! / b 7 7 A 
Feed a j ! 


4 4 
— AR CL AG VW Key My 


BH. JUSTICR RATCHSTS DELIVERED THE OPXEIOR OF THRE Comer. 


This iw an sepeul by the seupiaitiant from an order 
which guetained the generai and epesisal desurrera of defendante, 
3, &. Zernchen Company, « corseration, and J. €. Zernchean,to the 
BL1i a2 amended, held the plea ef the defendant Arex Company te be 
Legally sufficient in subctauce and ferm, and wen somplainent 
@iectines te abide by hie bill as awended, dimsineed the same fer 
want ef equity. 

The bik aa onenitsé wae basset goon the Follewing 
written instrument: 

"September 4, 1990. Mr. A. ©. Bh‘ing, i917 Arthur Avenue, 
piece Ili teeis, Sear Sir: In agsordance with our verbal 

& of thie ante, we hereby appoint you te the position 

Zanager of the Arex Company, oh a basis of a yearly 

dreving neowunh ef $10 200.00 paysble monthiy. Thies esmpencas 
tion te be aoplied againet the gress aalse ef thie company, at 
the rate cf 94% eoemission om the first $250,000.00 end 5S come 
mission om ever this atiount. Yours truly, Arex 
vcoupuiticl “By J, & Kermesen, President. <Aseepted: 4.0. 8iting.* 

The BiLA ae smendead avers that imaedistely thereafter 
complainant entered upon hie euployment aid acted aa such general 
Manager wmtil the 22nd dey of January, 1922, during which time he 
Pegeived an4 eredited the sum of $16,950, “being the compensation 
Peeslved from the esi4 7. €. Kernchen and the Arex Company te 
Sate ef filing hia Gill ef complaint. * 

It is sles averret that Eernchen wae during all thie 
time the scle evner ef the capital stock of the Arex Company, =4 


that furine that time Eorncher, through steck ewnershiz, ease te be 
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the owner and in control of the 7, 0. Aernchen Company, an Illineie 
eorperation; that he leeated the company in the effiess of the Arex 
Company snd slaced the management andecentrel thereof in the hande 
ef coeplainant, an¢ that cemplainant acted as general manager of 
the J, ©. Kernohen Cerpany from the witdie of December, 1920, until 
January 22, 1922; that coemmlsainant sesumed that Rernechen, heing the 
evner of beth seppanices. "a8 autvorised to extent the contract of 
eapleyaent and be aid, 4 that cempisinaent performed faithfully 
ali duties conmecte? with the function cf general manager of the 

7. &. Eermchen Company for ssid perict of time, but received no 


- further compensation therefer, anc that he was induced ac te do 


by the understanding that the written contract covered hie expiey- 
ment as such. 

The bill furtser allegee tinnt the contract ie anbigue 
ows an4 eapable ef tee or sore menninge as applicable tc payments, 
in that drawing acecwit asy be construed as advances in the way of 
leans, or say be construed ae fixed lisbility a6 seisry, but avers 
that beth parties construe? the saze to mean salary; that upem such 
@enstruction, there was 4ue te complscinant the aue of 92509 from 
the Arex Company unter said aontract; that the beeks, sales records 
an@ secounte, whereky he oould show sconey duc ant oving for services 
in the conetruction of the contract a5 advances by vay of loans, were 


in the posression of the aefaendante, ait that he had ne meane of 
showing the same, and therefore aske¢ that the defendants make 


@isecevery of the same; that he usd from time to time requested an 
Secounting, which had been denied, 

By am amendment to the bill it was averred that the 
account ef complainant was entered upon the becks of beth the 
Arex Company ana the 7. C, Kernehean Company, in regard to services 
Tendered under said contract, as evidenced by payments of sane by 
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beth companies; that complainant rendered such services to bath 

companies concurrently, uwiderstasding that the percentage bazed on 
hie contract as sedified covered the sales of beth companies, and 
that it was necessary te wdjust the amount of sales ef both companies 
fer eaid term ar ce-partners in the empleyment ef complainant wider 
the arrangesent ercated between them by the sald J. ¢. Kernehen, the 
other defexrtant, sam¢4 between then and him as te #aid arrangement, 

It was averreé thet the sales of each company amounted 
te n eum exeeeding $75,006; that a large sumber of sales had net 
been entered im the tecke witil after the termination of eesslaine 
ant ‘es smpleyment, which sales shouwlk< heee heen ereiited te the come 
Pisinant; that compisisant wae cherged with large sume of money paid 
@ut for the esnduct of the bupinesa, ich sheul4é have been charged 
te the businese; sii ef which made the acceuntisg ceaplicated and 
4iifieult te praesent to a jury; 

That during complalimant's eupleyment beth defendant 
companies cesuried tie esme offices under eciplainant'’s supervision; 
that éuring that time complainant reserted and applied te J. &. 
Kernchen as the scle owner ané direster ef the speratione of the de« 
fendant companies; that at the time ef the execution of the contract 
Rernohen tol4 scomplsinant that comslainant was respensible te him; 
that he expected him te take up sll satters in conmmestion with the 
operation of the companies <ith aim; 

That the contract wae vitheut the seal of the defendant 
corporation and was tx fact made with the said Kernchen in the name 
or sai4 defendant eorseration to be paid out of the funds of the 
| #aid corporation as operation expense and Was xe sonetrued with 
Teference to the J. ¢. Kernechen Gompany alas, 

@he prayer of the bili was that the defendante should 
ahewer ond om accounting defendants, or one of then, be decreed ts 


Pay the amount found due. 
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The defendants, J. C, Kerneohen and J. ¢, Kernchen 
Company, assigned as reasons for a special demurrer thet the bill 
Was Gultifarious and that it aspeared therefrom that the comolainant 
had a full, sdequate. an4 complete remedy at lav. 

the Arex Ccmpany fied ite silva, in eadeh Lt alleged 
that pricr to the begicring ef this suit, om Jume 26, 1922, in the 
Superior court ef Ceek County, complcinant brought am eetion in 
escumpsit an slaintiff ageinst said defendant, a6 sole defendant, 
@leiming damages against the defendant in the sum ef $3,000, and 
filed a 4eeleratias in this ise suit consisting of the eeamen counte 
with an affidavit cf claim, sliecing that after allowing all credits, 
fefendant wae indebted ie hin in the sue of £2866,66; thet that suit 
was Gased upon the sauce sentract Which ia here suc en; that the 
APO Company Filed ite plea ¢f the gomerel igeue ta sald declare 
tien, together with ax affidavit ef merita denying liability; that 
4 the Cause came on ic be heard on Barch 25, 1925, before a judew and 
#@ jury woom evidence offered by the purtias, and tast at che sone 
@lusiou oF aii the evidences a werdicé was returned in sen eourt 
by the jury upon te direction of the eceuxrt, Tinding tse aseuee in 
faver of this defendant upon ine merita thereof; that aevieas fer a 
mew triai and in arrest of jwiguent were beard and over-ruied by the 
eourt and judjuent entered upon the verdict on the merits ef the 
cause in favor ef dé widant od ageinet the ecompisinant as plaein- 
tiff, ond that thereby the identical rights, eclnims, interests and 





demanés asserted, aliccet and averred by the complainant in his 
bill of complaint, were fully and completely determined, adfudicated 
amd established agsines Sim and in fsver ef the defendant, end that 
«the nid former action ut iav, the several proceedings had therein, 
and the fine] judgment «tilt rerained in full foree ani effect, 
unrevarsea, wanppealed from and not vacated, 

| It is quite 4ifficult te underetand upon what theory the 
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bill ae amended could be sustained, and it certainly sete up ne 
esuse of notion as te J. &. Kernehen personelily, for the contract 
wpon “hich it is bseed shows clearly that he seted eniy in o 
representative capsuity. There is a wealth sf authority te the 
effeet that an officer sf a corveraticn is net personally liable 
wbern an inetrusent wich is exeauted by him in the nome ef the 
eorverstion. A faw of the many canes which alghi be eited are 
Biers et 82. v¥. coutea, 37 111. Avo. 216; Thommeon vy. Yaseelman, 
231 Til. App. 257; smstafeon, 151 Lili, App, 282; Eorth- 
Tyrrell, 133 11. aps. 472. 






it ie slear from the averwents of the bili that 7. ¢. 
Bernchen acted only im a representative capacity, and that he is 
mot persomally liable on the contract. He wes therefore improperly 
joined ae a defendant ic the bill. 

It fe ales clear free the facts set wp in the plea, 
Teolieation te which was waived by the complainant, that coaplaine 
ant hes mo cause of action againet the Arex Company; that ke electe 
ea to tring suit at law unen the contract with remeet tc the same 
matters which he seeks te litigate here, an4 that these matters 
Ravine been litigsted and determine’ in the forum of his sen choice, 
he eannet suceessfully now sainteain a suit in = court of equity unem 
these matters. if he bad receversd in the suit at law, his eontract 
Would have bean merged in the judement, and net having recovered his 
Tighte against the defendant Arex Coseany unter this contract, have 


been finally adjudicated. Flewing, Truster, v. Hess, 125 I11. App. 


265. 
It follews of course that if the defendant J.C. Kernchen 


Company owee complainant enything for the slleged services rendered 
te it by Kim, hie recedy at law would be siple and complete, 


fi de 
The decres is affirue a : 


KeSurely, P. J., and Johneton, J., concur. 
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PRESTOR W, BARDIN, CHARMS LL, 
HAMILTON and JAGOB &, LEVUAK, 
Cepartners, Trading as HARSIB, 
HAMILTON AED LEWuaK, 
Appallante, 
mn APPHAL FROR CLNGUET court? 


SAK VELDERAMP, 


Appelina, ‘244 1a E99” 


RR, FUSTICH RATCURTY DELIVERED THE OPINION oF Tie coURT. 


OF COOK COURTY. 


The plaintiffs aued in trever for one thousand saecke, 
368 pounds of onion seed anf 1446 bushele of eniens, of the Yolue, 
as alleged, of $5,600, 

There wae a gles of not guilty, triad by Jury, ond at 
the close of wll the evidence the court inmotructet the Jury to find 
the defendant guilty and asaesese the danages at $40, The verdlot 
was Teturned as dAiresied, a motion of plaintiffs fer « new trial 
Oversruled, ond Judgment ontered on the verdict. 

The evidenom tended to show that pleintilts ere in 
business at Loulevilie, Kentwuoky, buying and selling enion seta, 
a burinose in whieh they have been engaged for thirty years; that 
the defendant is a former ot Lansing, Cook County, Ditineie; that 
in March, 1924, Br. Menigernburg, casting as agent fer plaintiffs, 
delivers’ ta the defen tant 20¢ pounds of enion seed and told dee 
fandant that plaintiffs would give him five oente sere per beshel 
for onions growm from thia wand than the oustemery orice pald by 
other dealers. In compliance with that agreement the seeds were 
furnished by the plaintiffe to the defendant. 

Later in the sucmer one of the piaintiffe, Xr. Hamile 
ton, tegether with ur. Renigenburg and ir, Dillner, went te the 


farm of the defendant to inapeat and look over the growing erep 
4 Faised 4 from thie seed, At that time kr, Rawiiton asked tae de 
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fendtant where the erop wee, and the defendant teok hie inte the 
field whore the particular erep from this seed was indicated by 
@takes and eald, “Here le yours.* “efentant alas stated that at 
that time he thought the crop would produce between seven mad eight 
bushels te the pound. 

In October, 1924, (that being the time te harvest the 
enione), Sr. Nanilton and Mr, Reigenbarg again went to the farm of 
defendant, and. the evidence skows that kr. Hamilton teld the dee 
fendant that he had come to reesive the onlens, Defendant replied 
that he knew nothing about it, and upon being reminded of the 
faet that he had before thin shown te the agent of the plaintiffs 
the onion sete srowing im the field, replied that he knew nothing 
about it. Plaintiffe sent defendant one thoueend sacks to be used 
im sacking the onions, ont sftervardea visite? the ¢efendant and 
made a demand for them, After reading this demand, the plaintiffs 
tendered Sim in woney $1724.40, ehich defeniant refused to necept. 
Mr. Benigenburg teetified that at that time he aaid to the dee 
fendant, “I told him I 4tan't want to get Aim or anyone elise in 
trouble, but that he wane't going the rigit taing, sand unless he 
eame up an4 ¢i4 what wae rigit he was golng te get in trouble; then 
he sald, ‘I never have refused to deliver those seta.!' He waid, 
'Sive me two duys to think this over, ** 

The evidence further tended te show that the market 
Value of onions in Ostober, 1924, was two dollars a bushel. The 
market price of the bags waa four cents each, and it is apparent 
that the inatruction given by the court was upom the thesry that 
the defendant was liable for the value of the bage but that “he 
was? not 4able in thie action fer the son-delivery of the onions. 


ie, 
Bre 

— 

t 







The controlling question im the ease le whether the 


4 “Plaintiffs are mtitied wdier the evidence to recover the value of 
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Thie agtion was in trover, and in order to maintain that 
aetion 1t 1a necessary te show a right of property and pessemsion in 
the plaintii? whe nues, There le no doubt thet growing srope, #t422 
apnexed to the ecil, may be sold ae pavnenal property and that en 
ae@tual ganual delivery ia not nesessery in erder to veet the title 
in the vendes, I¢ was so held in Bul}, v, Grteverg, 49 Lil. 651; 
Graft yv, Viton, 58 T1l. $73; : @, 82 TAL. 386, 022 


of which cases were decided priser te the aaotuent of tha Mmiterm 





Sales Act approved Tume 2, 1915, seo SeltheYura’s Tiiinete Rev. 
Stat. 1925, chap. 1914, ». 8261. Ya do not find anything in the 
vriefe which indicate that the statute mm why changed that 
general rule. These decisions eld (am the statute elee declares, 
gee sees. 17 te 16) that im contracts of aule no property in the 
goods is traneSerred to the buyer wileaw or until the goote are 
ascertained, ang that whare there is a contract te sell weecifie 
oT ascertained goods, the vroperty is transferred te the buyer at 
such times ax the partics te the contract intend to be transferred. 
these seaticna further provide in substance that fer 
the purpose of aseertaining the istentian of the parties, regard 
shall be had to the terse of the contract, the conduct of the pare 
ties, usages of trade an4 the sirewusetonces of the case. The aacq 
ond rule for ascertaining the intention is: “Where there is @ sone 
tract to sell epecific gocda ant the seller ts bownd to do something 
te the gooda, for the ourpone of putting them inte a deliverable 
atate, the property dees not pase until euch thing be done,” 

Ae the defondant pointe out, the avidenee here does not 
4isalese whether the crop pointed out waa ever harverted, or if it 
Was, how many bushels or crates wore produced. The proof also as to 
the contract iteelf ia very indefinite in that it dees not appear 


when or where the orep purchased wan to ba delivered, nor is there 
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4efinite evidence of the priew that waa to be paid, 

if the title sn/ right of porsearion passed te the 
Plaintiffs,then in ease the crop was dewtroyed plaintifis would have 
been the losers, Ye fines it 417fiewlt te believe that if thie erep 
hed been doetroyed, piaintiffe would have admitted the lose wae upon 
then, 

Plaintiffs may save hud a right ef aetion fer the falle 
ure of defendant to deliver the crop of onions am agreed, but the 
property not having been deflnitely ascertained and there being ne 
@videnoe in the record tenting te show that it wae the intention of 
the parties that the right of preperty and scasession should pase 
prior te the aewand, their remedy, if any, wae not by any of trover 
for conversion but ween the contract fer fetlure to deliver seserd. 
ing to its terme, 

The fudcment te affirmed. 
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OTTO BACH and OTTO A, 
PORMTETR , 
Appellee, } 
} APPEAL FROM BURICIPAS COURT 
v8, 
GY ONICAGO, 
KRATHENIA PATTER, 
Appellant. <a us — . 
CD ae Faas rm 6) ©) 
a A of uk © E ae \ 1 t 


WA, JUSTICE MAPCHETS WRLIVERED THE GPIETON OF THE goURT, 


The plaintiff aued im foreible detainer to recover the 
possession of the prenises describes as 87 Vout Wlmw atreet, Chicago. 
The cause was heard by the gourt, there was o finding against the 
Aefendant and Judgment therecn, frem #hich this sopeskh has been pare 
feetes, 

The plaintiffs have not appeared in thie court te supe 
port the Judemant, 

The evidence tends te ahew that one of the plaintiffe, 
Rostaker, was in ponserston af the gremiaes Jointly with defendant 
a8 & GOelencen; that he and defendant were econdueting a reoming- 
house buginese together; that defendant gave Boeedeker a chattel 
mortgage covering her interest in the Lleose and futniture te secure 
& note of 91400; that althougn the business was apparently orespere 
Ouse and the rent as it came 4uo woom the lease ould by the defendant 
and her note was not yet due, Beedeker, upon the pretense that he 
felt ineeoure ond wisafe, took possession under the chattel mortgage 

_ wad pretended to mali the lease to his eowplaintifY, Otto Sach. 

a ‘fhereafter Beedeker and Bagh Jointly brought this ace 

; tion to secure exelusivs poesession, 

Fs oi Dafendan} contends that the statute does not give a . 
right of aetion for poseession in such case, on¢ that the court was 
therefore without furiadiction; that there ta a missoinder of 
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parties plaintiff, and that » jeint tenant eannet maintain an age 
tion te reoover exeluaive possession from his esetenant, 
This last proposition we have held reeently te be the 
Agki, 219 Til. App. 334. 





| There are many reasons (unnecessary to diceupa) 
which would justify tae reversal of this fudgment, end it ie 
therefore reversed, 
: REVERSED, 


MeGurely, P. J., and Johnwon, 7., concur, 
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REXBRANDT LAKP CURPORATION, 
a Gorporation, IB URRLOCUTORY 
Apoellaee, 
‘ APPYAL FROM CIRCHIT Com? 
ve. 
OF COOK ConEeTyY, 
WIiLTsi ABRAMS et al., 
Apoollanta, >) 
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ER, JUSTICE JORNSTON DELIVERED THE OPINION OF THES couURT. 


This is an appeal by Yilliam Abrams, Jack ¥, Cohen, 
Lewis Isaacson, Ben Ieaaesen, Hebert Bloom, Benjasin Lerman, and 
the Metaleralte Corporation, the defendants, from an interloeutory 
order granting an injJywnetion against the defendants in a euit in 
equity breught by the Rembrandt Lamp Corporation, the complainant, 
The questions presented fer review are raleed by a 
general dewurrer ef the defendants to the b111 of complaint. 

The substence ef the allegations of the bill are that 
the complainant ie an Tliinele eorperation with a paid capital stock 
of $789,000, engaced in the business of manufacturing floer snd 
table lawns of wooed, wrought iron, ete... and lawp shades of silk and 
other materiale; that ite prineipal plaee of business is im the 
ity of Chienga, state of Tlilneia; that a good wiki and trade 
Teputation hae been developed in the lavup induetry that de of 
ereat value; that it has 6 well trained orgamilzation of employees, 
lsborers, durverns an’ mechanies; that it hae 408 empleyecs in its 
feotory and shipping departnent, more than 50 euployees in ite 

Office ané more than 20 salesmen; that the loyalty end devotion of 
the employess to the business are factors eesantial te the success 
nad the development of the business; that the confidence of the 

iz employees that they will be treated fairly by the complainant is an 







t of considerable value to the complainant; 
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Leuls Ienseson, Ben Leaaceon, and Robert Bloom were st one time in 
the employ of the compiainant, but that tueir empleymest is new 
$erainatad; 

That durray li. we@wis ie in the saploy of the complaine 
ant in the capacity of advertieing men and ssles manaver; 

That the defendants William Abrams, Jack ¥. Cohen, 
Louis tsasesen and Ben Ieaucson mtered inte a conspiracy, beginning 
in February, 1926, te infure and ruin the business of the complaine 
ant by “actively, maliclowsiy and whlawfully endeavoring te persuade 


eertain exployees ef your axvater to leave the employ of your orator 
and by interfering ond molesting your orator ant its emplayees by 


the false, fraudulent, malisiouws mesons herelnafter set forth, fer 
the sole purpose of obetrueting ant ¢iserganizing your orator's 
businers and hareing and injuring your orator and ite steckholdere; 
that sald fefendante ai4 unlarfully enter inte a combination and 
Conspiracy te injure yeur crater, in wdermining the confidence 
Feposed in your orater by its azployces and by destroying their 
spirit ef loyalty towards your orater and endeavoring te entice 
avay the suployeen from your orater and inducing and endeavoring 
to induce then to leave your orater's empley;" that Robert W. Bloom 
subsequently foinea the coneotracy. 

The bill them sets ferth in detail epecifie acte of the 
defendants slleged to be vrongt'vl, which the defendants committed 


i Pureusnt te the coreniracy, the last of these acts having been come 


“mitted September 17, 1926, The alleged wroncful sete consisted of 


‘ ‘Statenents made by the defentants in conversations with certain em- 
ba Bloyees ef the complainant to the effect thet the employees would 
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plainant and that 1t would be better if they left at once; that 
Abrams was glad that he had left the employ of the complainant; 
that Abrame, Cohen, Louis and Ben Isaacson had organized a Llomp 
and shade businese and “intended to induce” many employees of the 
gomplainant te accept eeployment with the new organization; that 


"dirty deale” had been “pulled of f* in the factory of the complains 
ant; that Lewis was a “ereok;" that Lewis and Abrame had been 


holding meetings with some of the employees of the complainant for 
the purpose of getting so large number of the employees of the come 
Pluinant te leave the complainant's employ and to join Abrams and 
Lewis in a new business; that Lewis “*had cancelled seme order in 
anticipation of going into business «ith one Koos,” sm employee 

eof the complainant; thet Lewie wae doing this to build up a followe 
ing of bis own; that Abrams wanted some salenmen ond asked on em= 
Ployee of the complainant “to help him out," and “to induce several 
of the salesemen*® of the complainent to leave the somploinant; that 
the organization establiehed by Abrams, Vohen, Isaaceen and ethers 
"head a line of merchamAise that «as far better” than the “merchan- 
4ise affered by the complainant;"” that the cempleinsnt had been 
"skinning" people and had been treating their employees “very we 


generously and unfairly;* that the sompinainent treated its em- 


‘ployecs in a “very niggardly and esifish manner and that the 


employees woul’ be much better off if they would leave the employ” 
ef the complainant; that the complainant's methods of deing busi-s 
ness “were not clean,” and that the men at the head of the com- 
Pleinant's organization were "not white;" that Abrame ond Ieaaceon 
took some of the employees of the complainant in on sutomebile te 
their factory and endesvored to persuade them to aecept employment 
with Abrams and Issseson; that some of the defendants atated that 
the employees of the complainant “would not get a square deal;* 
that Abrams said if he “could get some one to take care of the 
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selling end® of hie business he would “virtually put’ the complains 
ant cut of business; that the complainant “was about te break ite 
eontraet with Lewiea; that Lewis would be discharged; that ae goon 
as Lewie had devoted all of his time and attention te* the com- 
Plainant's business, and had given comelainont "the benefit of his, 


Lewis’, recommendations and ideas” the complainant “would discharge" 


Lewis; that Abrame “was warning” Lewis “merely as a friend;" that 


Lewis had “many enemies" in the organization of the complainant; 
"wae disliked by the officer’ of the eonmlainant, and that Lewis 
"had better make arrangements for cther employment before he war 
Gischarged from® the conplainant's employ; that "the officers” of 
the complainant were "tricky" and “ercoked;" thet “particulariy* 

A. A. Bitz, the prevident, “was tricky and erooked,* and that Lewis 
“would be discharged;" that 1% "would be much better* for Lewie "to 
leave the complainant at once and te take comloyment with the ore 
ganization of Abrams and Cohen;* that moet of the employees of the 
complainant were goin to leave; that the exployees were not loyal; 
that many of them were ready to leave ae goon a8 Abrams and Cohen 
“gave the word;" that they “vould offer" Lewle o desirable comneee 
tion with their organization; that “they knew that Lewis could come 
mand at least one helf million dollars” of the compiaineantts busi- 
ness; that if Lewis would “agscciate himself" with Abrame snd Cohen 
he would make very much more money fer himeelf;" that he was “wery 
foolish not to leave? the complainant; that Bloom stated to Lewis 
that he underetood that he, Lewie, was “going to join the Cohen and 
Abrams organization and congratulated him upon his plen;* that 
Abrams “was determined to cet” Wits “sere against Lewis,” ond “would 
Ret stop at anything;" that Abrams “had no reason* up to the date of 
July, 1926, “to take any of” complainant's “help,” but that “the 


Minute the season commenced and the market conditions warranted, 
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he would take as many employees as he desired’ from the comphain- 
emt; that Abraws, Cohen and the Teasnenons “were planning on building 
MP an organization of considerable prepertione end using ae many of* 
the complainant's “*esployees for that purpese an they might find 
conveniont;" that one of the efficers of the complainant was not 
friendly with a cartain employee of the complainant ond wae using 
the employees ag an “easy mark;* that certain moneys te the amount 
of $2800 that the employee had invested with the complainant 
“were not safe" and that the empleyee “had better ask fer the re- 
turn” of the money femediately; that the complainant would go inte 
bankruptey; that the employee “had better quit” tne employ of the 
complainant; that Abrane i614 Wite that the complainant's em- 
Ployecs “were not faitinful to nim,” Wits; that Rens “wae deliber- 
ately holding back production for the purpose of injuring" the com- 
Plainant’s business, and thet other employees vere not preceeding 
as they should in the course ef their employment; that Abrams and 
Cohen told Wits that Lewin snd Hoss "suggested to said Abrame that 
they enter into business;" that Lewis had “double ecroesed® Abrame; 
that Lewis was wifaithful te the complainant and that the complain- 
ant “ought to @iseharge him forthwith;" thet Lewie had been working 
wpon a certain 4eal on which a tale of merchandise smounting te 
about $100,006 was in prompect and that when the organization with 
Abrams was propesed by Lewis, he, Lewis, cancelled the deal so that 


the complainant “would not get the benefit ef it;" that J, mM. Genlif 


kin, an employee of the complainant, “was offered various inducement 
to join the organization of Cohen and Abraus “in the capacity of 

& sales manager;” that Uohen told Schlifkin “it was hie intention 
ond the intention of Abrane to induce many people employed” by 

the compiainant te leave the complainant's employ; thet Schlifkin 
and Abranas hed a “conversation lasting over four hours, in which 
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Abrams made many slandexvous resarke about the complainant and the 
complainant's organization, and ‘endeavored to induce” Schlifkin 
to leave the empley of the complainant and Join the organization 
of Abrams; that Bloom ‘endeavored to induce" Reed to Leave the 
employ of the complainant and to jein the erganisation of Abramn 
and Cohen, ; 

The bill states that the allegations in referena te 
these “acte, statements and conversations,” exeept the converma- 
tions of Abrass with its and Abrame and Cohen with Tite, ere made 
on information and belief and are stated to be true, 

The G11) alleges on information and belief that the 
defendants Abraus, Gehen, Blieom, and Louie and Ben Isanenon have 
from time to time “endeavored to induce" other employees ef the 
complainant te leave the employ ef the complainont, and“in that 
connection have used slanderous, mealicleus, false and wnfair means." 

The bill further aliggee that in waking the statements 
and doing the acts complained ef, the defendants were not acting 
within the scope of legitimate trade competition, but were actuated 
Solely with the (ntent of injuring the business ef the complainant, 

in respect of the defendants Benjamin Lerman and the 
Metalerafts Gorvseration, the bill allegee as fellows: 

*That one Benjamin Lerman has been doing business as Glace 
Lamp & Shade Co. and that in December, 1925, he beeame presle 
dent of the Lervan and Marke Lasy Corporation, and that abeut 
Way, 1926, an application for incorporation was filed with the 
Secretary of Gtate by said defendants, or some of them, fer a 
charter for the company by the name of 'Metalerafts Corporation,* 
in which said Lerman is designated am President, the said Abrame 
as Vice-President, and tie said Cehen as Seeretary and Treasurer, 
whieh business is that of the defendants, or some of them, and 
that said Lerman has jikewise, with the other defendants, been 
actively associated us one of the conspirators for the purpose 
of committing the wrongs hereinbefore aet forth, * 
The bili further allegee that the defendants have not 
_ «- @@ased their improper an4 unlavful conduct but that they are con- 
% tinuing to pursue a course of conduct similar to that hereinbefore 
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set forth. 

The bi11 further alleges as foliews: 

"That the sald William Abrams, Jack ¥, Cohen, Louis Imaace 
son, ben Isaacson and Kebert Bloom and sald Metaloraftes Corpern= 
tion are not of great financial means and that a judgment againet 
them for the large sume of money which would be justified if the 
comduct of which your orater heretofore complained, 1s continued 
unrestrained by the order of thie court, and by reason thereof 
the wnlewful, malicious and wilful purpose of said defendants 
is carried out, to the extent that your orater's damages would 
os to s large swn of money, Would not be eclleotible against 

BG» 

The bill further alleges that the complainant is sul'- 
fering and will suffer irreparable damage and injury em account of 
the acts complained of, 

The only aueetion to be determined is whether the bill 
states a cause of action in equity. 

The subjects to which the bili relates are (1) con- 
spiracy, (2) slander, and (3) attempting to entice employees to 
leave their employment, It is obvisue that none of thease subjcets 
Comes within the speoial province of @ court of equity. In other 
words, equity has. no exclusive jurisdiction of the subjects te 
which the bill relates, The only posaible ground on which equity 
Jurisdiction could be maintained would be that the remedy at Law is 
inadequate. Te asewne jurisdiction on that ground, it is manifest 
that the bill must allege facts which show # cause of action at Law. 


158 Ho. 272, 2%. 





After alleging a cause of action at law, the bill further must 

state facts and cirewnstances which, aseording ‘oe the well ecetablished 
Tules of equity, would Justify the interposition of a court of equity 

on the cround that the remety at law is inadequate, % Corpus Juris, 


sect ton M4, PR. 39, 40. 
The giet of the bill ie that the defendants entered inte 


&® conspiracy to injure an’? to ruin the business of the complainant 


by making false and slanderous statements in regard to the complain- 
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and its officera and exployees in order to entice the employees te 
leave the euploy of the complainant. 

The rule ia well eetiled that oat commen law in a civil 
action ef coneriracy, the aonepiracy of itself does mot constitute a 
cause of action; that unless the conepiratoers semmit wrongiul acte 
which result in damage, no civil action will lie; that the gist of 
the eause of action is the tamage and mot the consviracy. Doremus 
@, Hennesey, 176 TLL, 609, G14; Lasher v. LittelL, 202 Tl. 882, 
$84; Dy anberg, 144 11), App. 103, 107; & 8 
935 Til. Apo. 44, 48. The wrongtal acts which were committed by 
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the 4efendants pursuant te the conspiracy, aceording to the cone 
tention of counsel for the complainant, were slander and attempting 
te entice the employees of the comp .ainant te leave the complainant. 
Counsel for the complainant reaognize the rule that a court of equity 
Will net grant relief for the commiesion of a slander; (Midkand Frege 
Ns F. 3%. Compton Go., 204 Tl), App. 216, 217; 21 Gorpus Juris, see 
tion 36, p. %); and they do net rely on the slanderous statements 
as an independent, substantive greund fer relief, They merely maine 
tein that the slanderous statements may be considered as one of the 
means by which the defendants attempted ta entice the employees of 
Complainant te leave the ¢omplainant's employ. The only cause of 
action at Law on which counesl for the complainant rely, and for 
whieh they contend that the remedy at law is so inadequate as to 
Justify the intervesition of « court of equity, is the attempt of 
the defendants to entice the employees of the complainant te leave 
Complainant's employ,’ 

Ye doubt extremely whether on attempt to entice em- 
ployese from their employment constitutes = cause of setion at law, 


But without deciding that question, and asewuing for the sake of 


aFgument that an attempt to entice employees from their employment 
constitutes a cause of action at law, we are of the opinion tha} 
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the bil. of cowpinaint does not state a esuse of action in equity. 
The only theory on which cewn#el for the complainant maintain that 
the bill states a cause of action in equity is that the allegations 
ef the bill elearly ghew that the remedy at law tea net adequate. 
If the allagations of the bii1 oo show, then the contention ef 
eoumeel for the complainant ie correct. We think that for the 
completed wrongful acts it ia elear that the remedy at law, if any, 
Would be adequate. The general rule le thie respect is that in 
Gasee of completed torts, damages at lew usually conetitute ada} 
quate redress. %1 Corpus Juris, section 36, p. 66. It te alee 
the general rule that imfunetive relief ia preventive and is net 
granted to correct wrenge already porpetrated. Menard v. Hood, 

68 Ih]. 171, 122; Mead v. Cleland, 62 111. App. 294, 300; Come 

of Hi chway Debce, 42 111. Apo., 85, 30; Widlond 
Proes v. 7. 5. Compton & o., 204 Til, App. 216, 217, (supra). 


The question whether the cemplainant will suffer irreparable 





famage if the fefendante sre not rastrainad Trem pureuing in the 
Tuture « course of conduct elmilar te that pursued in the paet, 

is the precise question tn determines. In considering thie question 
it must be berne in mind that the injunction should not fesue 
merely to allay the fears and ancreneneions of the complainant, 
whieh may saist without any substantial foundation, 32 corpus 
Juris, section 22, p. 423; | .Ge., 268 Tai, 








299 Ill., 324, 365, 366. There cust be at leaet a probobility 


of injury tefore an injunction should be granted, 32 Corpus Jurie, 
section 22, p. 42, in the case of Yule 

Glair, 315 Tl. 46, the court aid (p. 44): “In order to entitle 
one to relief by injunction against wilewful interference with his 





Dusinesr, positive and substantial injury must be shown, * 


In the ease of Vanner v. Chicago City Ry. Co., supra, 
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10 
the court said (p. 550); “Zhe act to bs enjoined must be expected 
with reasonable gertuinty if set mijoined.” 


in the case of Gglesby Coal & fe wasen, 7 Thi., 





164, the court said (p. 17%) that even if the cemplainait had ia 
the past euffered injury, “it sheuld appear te justily a court of 
equity in interfering by way of Injunction, that the continusnee 
of the injury is threatened and ite danger teminent.* 

In the case of Rernard v, Commtiauionore of lilghways, 
172 Tll. 391, the court said (pn. 394): "There sre caseu rhere a 
person threatened with an injury of the kind alleged here will net 
be required to wait, if he cen demonstrate that the injury te 
reasonably certain te folle*, but if that question te lett in deubt 
and wneertainty the court shewlA not interlerd.” 

Aseuming, at we lave done for tae sake of argument, 
that the bil. of complaint ateates o eaunse oY setion at law, in 
Feapect of attempting te eaties the eotplainant'a emaleyees te 
leave the expley of the complainant, we are ¢f the epinion thet 
the bili does set show that the cempisinant Bas net an adequate 
remedy at law. We do not think that from the sliegations in tne 
bill we may conclude #ith reasonable certainty that the defendante 
Will damage irreparably the business of the complainent If the ine 
Junction showld not be granted. The bill wae filed Oetober 1, 1996. 
According te the allerations of the bill the leat wrongfol act of 
the defendants specifically referre? te scosurred on September 17, 
1926, Tn our opinion the allegations of the bil) fo not establish 
the fnet that the complainant has suffered any positive aubotantial 
injury. The bill does not allege a single inetance in which the 
4eTendante sueceeied actually in enticing any of the employees to 
leave the employ of the complainont, Ani the matter ef the at- 
tempted enticenent, according to counsel for the complainant, is 
the eesence of the bill, From the allegations ef the bill it is 
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apparent that the efforts of the delendants in reapeet of entice. 
went amounted only to wisuccesttul attempts, Judging from the 
past acte of the defendants it muet be premumed fairly sad reason 
ably that in the future the defendants wilhi be a8 unsucteceful in 
their attempte te entice the euployess ef the complainant to Leave 
the complainant's employ as they have been in the past, The affi- 
cere and employees of the conplainant seem to be loyal to the 
complainant and envilling te join the organinetion of the 4efand- 
ants. Ae we view the past acts of the defeniants, they were 
principally of such o nature az to cause personal annoyance to 

the officere an’ employees of the sonplainant rather than to cause 
any substantial injury to the property righte of the sompl sinent. 
In sueh case the general rule is that equity erdinariiy will not 
interfere, 32 Gorswea Juris, soation 430, p. 272; | 





212 Ih1, App. 75, 75. Gur conclusion is thet the domplainant can 
get complete relief for the past wrongful acts cowplained ef and 
ample protection againet their reeurrenge in the future by suite at 
law for conspiracy, slander and enticing empleyece te leave their 
employment, asewing for the sake of argument that the allegations 
ef the bill state such causes of action at Lew, 

Im our view the aliegatione of the bili in regard te 
the ineslvency of the defendants are not sufficiently definite and 
@ertain te renter our Genclusion fim reepeet of the adequacy of the 
Tenedy at lew unwarrantable. 

We are of the opinion that tha injunction should not 
have been granted, Im reaching thia conelusion we are not unmindful 
or the rule that the issuance of an interlocutory injunction rests 


in the sound diseretion of the chancellor. High om Injunctions, 
“Vel. 2, section 1696, pp. 1645-46, (4th od.) 


Fei \ 


In diseussing the sufficiency of the bill of complaint 
jo far we have considered the allegations ef the bill in respect 
























‘ieiahala siento cegton ‘sett Yo aogwatons out entse 

<erte wat dane ‘eit eh ciwed ame woe. a ote a 
eit oF ‘ang: adod paew Banas mat at emote | , 

‘vena 'ad auld To aoLtond amass alt abel ot eeecbidh dneatehqmoo 
ee ee ee ee woly. 96 oA, .6the 
at soneyonae Leiomtes ganee of an exude.» dou te yhtagbontey 
onsen of sett Teter tpatolenso og Ie eeegetgme haw eee te 0 98 ; 
ime LeeG ett eatin de eRmeTS, ght 08 peeked soteg $n: : a 
adpseadbvataat uns udtipe fast ot Len ii ogy: 
: er SR ve Che mottos ,otiwh emeeD RE .euetandad 
Hao PHM LAOd ost FoR a2 aodentases mw , BT, eT we el 











a 


die “Ye hoaie iqiew Bee Sutganre dang edt got Wehtar fe Lemep, 20% 

te whine QF ovutut Bett al eoneraaT aed? deakepa. modt on tone, 9, i 
vito liegelin eae dase vasa Ae wa aia ‘ie iin | ee te 
ROLE ETE NSE SE NR mutton, dial une ave nao peak ds aon 


oe: pant oodattas satlibiidantebiall atm ba 
ath te abana ant Te teegeet al ate 





a fu ee boned ha aie at 9 
co RB ced atoms per te msc | 


e. MeSurely, *. 7., and Eatavett, J., conewr. 


ef all the defendante jointly. We think, however, that the alle} 
getions in regard to the defendante Renfemin Lorman, doing busi- 
ness as the Glace Laep & Shade Company, and the Metalerafts Uvor- 
poration are so utterly vague and inconclusive that an independent 
question is presented as to them; that irrespective of the quertion 
whether the injunction showld have teen iseued agsinet the other 
defendants, in me event should it have been iseued againet Lerman 
and the Ketalerafte Corporation, 

Yer the reasens steted the deeree of the Chanceller 
ie reversed. 

REVERSED, 
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HORTENCE ROSENBLATT, by 
SARAH ROSENBLATT, her mother 
and next friend, 


) 
Plaintiffs in Error, 
ERROR TO 


SUPERIOR COURT, 
COOK COUNTY, 


Va 


ISADORE GLABMAN and MORRIS 
GLABMAN, doing business under 
the name of GLABMAN BROTHERS, 


a gail 
3U 


Opinion filed March 2, 1927, 
MR, PRESIDING JUSTICE TAYLOR delivered the opinion 


Defendants in Errors 


of the court. 


This is a suit for damages for personal injuries 
alleged to have been caused by the negligent driving of a 
motor truck belonging to the defendants, About 5 PeM., June 
19, 1918, Hortence Rosenblatt, a child nine years of age - 
who sues here through her mother, and who for convenience 
will be called the plaintiff - was playing a game called 
“German Spy” with some other children in the backyard of a 
house where she, the plaintiff, lived; and inthe course of the 
play, taking the part of the spy, she ran out into an alley —- 
which ran east and west past the back of the lot on which 
they were playing, and, almost immediately, was struck by, or 
in some way fell against, the defendant's truck, which was 
being driven west in the alley, and was seriously injured, 
the tissues on the back of the left leg from just below the 
buttocks to near the junction of the upper and middle thirds 
of the leg being extensively torn away. 
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in the first two is not disclosed. At the last trial, 
the one here for review, there was a verdict and judg~ 


ment for the defendant. 


For reversal, the principal contention for the 
plaintiff is that the verdict was clearly against the weight 
of the evidence, However, after careful consideration of 
all the evidence, we are impelled to the opnclusion that we 
are not justified in overriding the verdict. It is true 
that there is testimony as to a somewhat excessive speed in 
the driving of the truck, especially considering that the 
alley was rough and uneven and only 15 feet wide ~ the 
truck itself being 7 feet wide - and that the plaintiff, 

@ child of tender years, ran backwards and forwards in a 
zigzag way in front of the truck trying to save herself; 
stibl there is testimony for the defendants that no child 
ran across the alley in front of the truck; that the truck 
did not zigzag; that the truck was only going four or five 
miles an hour; that the first intimation they had that 
anything unusual had taken place was when they heard a knock 
against one of the wheels, and that they stopped the truck 

at once, Whose testimony should be Relieved? In such a 
case of conflict, to whom credit shall be given is a matter 
peculiarly apt for the jury; and they found for the 
defendants, Counsel for the plaintiff has endeavored to show 
certain discrepancies and inconsistencies in the evidence 
that suggest that the plaintiff was strhek, by the truck, 
at a point in the alley some distance west of where she « 

ran out, and that strong evidence of that fact is that her 
‘pody was found lying along side of the front wheel of the 
truck, But such facts and others were in controversy, and the 


subject of conflicting testimony. As to where the plain- 
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tiff was when struck, the defendant Isadore Glabman and 
his associates both testified that she was found lying 
along side of the rear wheel, There were several conflicts 
of fact, and the jury evidently did not credit the story of 
the plaintiff and her witnesses, 


There is still such an oteurrence as a pure 
accident, where no participant is legally Liable in tort, 
The’ jury may have concluded that this was such a case, or 
it may have concluded that the defendants were not guilty 
of any negligence, or that the plaintiff was guilty of 
contributory negligence, Whatever the source of their 
final judgment, however, we do not feel warranted in holding 


contrary to their verdict. 


It is contended for the plaintiff that error was 
committed in giving for the plaintiff instruction numbered 
13. That instruction is as follows; 


"The court instructs you that one of the defenses 
relied upon by the defendants in this casd is that 
of contributory negligence on the part of the plain- 
tiff, Hortense Rosenblatt, 

'Oontributory negligence’ as applied to this case 
means a failure on the part of Hortense Rosenblatt 
to exercise such care for her own safety as a child 
of her age, intelligence, capacity, discretion and 
experience would have exercised under the same cir=- 
cumstances, which failure proximately contributed 

to bring about the injury complained of, 
tProximately' as used in these instructions means so 
Closely connected with the injury, that, Bot for the 
contributory negkigence, the injury would not have 
happened, 

Unless Hortense Rosenblatt has proved by a preponder~ 
ance or greater weight of the evidence that she was 
not guilty of contributory negligence as herein de- 
fined, then you must find the defendants not guilty." 


A quite similar instruction was given in Johnson v. 
Gustafson, 233 Ill. App, 216, and it was held to be good, 


The argument that although the plaintiff was required to 
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prove affirmatively that, at the time in question,she was in 
the exercise of ordinary care for her own safety, she was 
not bound to prove that she was not guilty of contributory 
negligence, is mot sound; and the reagon is that proof of 
the exercise of ordinary care is the equivelent of proof 


that she was not guilty of contributory negligence, 


Objection is made to defendants instruction 
numbered nine; that the werds, "from the evidence," which 
were used in the first sentence of the instruction, should 
have been repeated in the second sentence, Reading the 
instruction as a whole, it is quite obvious it has refer= 
ence to a belief based on the evidence. Coulter Ve 1, G 


Re Re Gos, 264 Ill, 414, 425. 


Finding no substantial error in the proceedings 
at the last trial, we are bound, even though’ the plaintiff 
has suffered an unfortunate and irremediable injury, to 
affirm the judgment. fhe judgment will be affirmed, 


AFFIRMED. 


O'CONNOR, J. AND THOMSON, J. CONCURs 
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EDYTHE DICK, 
Appellee, 
APPEAL FROM 
Vo SUPERIOR COURT, 
COOK COUNTY. 
ALBERT DICK, 
Appellant. 


Opinion filed March 2, 1927, 
Fe ors 
MR. PRESIDING JUSTICE TABLOR delivered the 
opinion of the court. 


This is a suit, in the Superior Court, by the 
plaintiff, Edythe Louise Dick, against her father-in-law, 
Albert Dick, defendant, for damages for the alienetign of 
her husband's affections, There was & trial before the 
court, with a jury, and & verdict and judgment, in favor 
of the plaintiff and against the defendant, in the sum of 
$5,000.00. This appeal is from thet judgment. 


The plaintiff, Edythe Louise Dick, and Willis 
Dick were married in Des Moines, Iowa, on September 27,5 
1919, Prior to her marriage to Dick, she was married to 
George Pe Jackson, from whom she was divorced on September 
12, 1917. She was about twenty-one years of age when she 
married Jackson, and about twenty-nine years of a ge at the 
time of the trial, Willis Dick, also, had been married be= 
fore he married the plaintiff. The plaintiff first met 
her father-in-law, the defendant, Albert Dick, end his © 
family, at Quincy, Illinois, on her wedding trip. She and 
her husband, at that time, spent sevemel weeks with the 


defendant and his wife. Shortly afterwards, on OF about 
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March 80, 1920, the plaintiff and her husband took over 

and conducted a candy store in Chicago, The defendant, at the 
solicitation of the plaintiff and her husband, signed two 
promissory notes, aggregating $11,500.00, which notes were 
also signed by the plaintiff and her husband, in order to 
purchase the candy store, In the end the notes were paid by 
the defendant. The plaintiff worked in the store off and 

on for a year or more, until some time in 1922, During 

1923 and 1924 her husband took charge of the store. In 

1983, the plaintiff made a trip to Bismarck,and was gone 

some time, When she came back she again lived with her 
husband, at the Willrae Hotel, Ghicagoe Oy, January 23, 

1924, she filed a bill of complaint for divorce in the 
Superior Gourt, on the srovnd of cruelty. The acts of 
cruelty were alleged to have taken place on December 15, 
1928, February 13, 1923, August 1, 1923, and January 5, 

1924, The instant case was begun on January 26, 1924, 

On June 21, 1924, she gave birth to a child, During the 
latter part of January 1924 and from then to January 16, 
1925, she and her husband lived together, On February 1, 1925, 
the bill for divorce just mentioned was dismissed, On Febru» 
ary 15, 1925, she filed a second bill for divorce against 
her husband, and in April, 1925, obtained a decree of divorce 
on the ground of cruelty, The decree recites the acts of 
eruelty as having taken place on December 15, 1922, February 
13, 1923, August 15 and December 25, 1924. 


The declaratioy consists of four counts; they charge, 
substantially, that the defendant wrongfully induced her hus- 
pan to desert and live apart from her, and as a result, 
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alienated and destroyed her husband's affections for her, so 
that she was lost and been deprived of her husband's society, 
and his assistance in her domestic affairs, The declaration 
sets forth that the misconduct constituting the tort charged, 
occurred on January 1, 1921, and on divers days subsequent 


thereto, prior to the beginning of this suit, 


For reversal of the judgment, the chief contention 
ef the defendant is that the trial judge erred in ruling 
upon certain matters of evidence, In the view we take of the 
ease, this contention is well founded, Wo brief has been 
filed on behalf of the plaintiff, The brief for the defend= 
ent enumerates fifty-two, so-called, points, Inasmuch, how 
ever, as the judgment must be reversed and the cause remanded 
for a new trial, owing to the errors mentioned, it becomes 
unnecessary to set forth the evidence in detail, and we shall 
limit this opinion merely to a consideration of some of the 
contests which arise concerning the admissibility and re= 


jection of evidence, 


The evidence introduced on behalf of the plaintiff 
to make out her allebad cause of action, before resting, 
consists of her testimony, which covers nearly 300 pages in 
the record, and certain exhibits, made up chiefly of letters 
written by the defendanf to his son, the plaintiff's husband. 


On redirect examination, the plaintiff was asked 
why she ceased working continuously in the store, and she 
answered, "Because my husband * * * said, ‘How, my father 
does not want you to work in this store, and you are going 
to get out, and you ere going to stay out.'!" In Fox v, Fuchs, 
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241 Ill. App. 2428, this court, after analyzing the decisions 
on the subject, used the following language, "It follows 

that the rule of the common law still applies to any ad- 
missions or conversations of the other, and that such ade 
missions and conversations are not authorized or permitted 

by the statute '6xcept in suits or causes between such husband 
and wife.'*" Sec. 5, Chap. 51, Cahill's Rev. State, 1925, I+ 
follows that the testimony above referred to was incompetent 


and inadmissible, 


The plaintiff was asked, on direct examination, 
what, if anything, her husband said to her at or about the 
dates of certain letters which had been received by her in 
September, 1921, and she answered that her husband said, 

"I feel exactly as my father does about this situation. 

You are positively no good; I believe exactly what he has 

said to me, I want you to get out of the house, i don't 

want anything more to de with you," She was further esked on 
direct examination, whether she hed any conversation with 

her husband about December 7, 1921, indicative of his feelings 
toward her, and she answered that her husband said, "I am going 
to do as my father said; I am going to be firm with you, andi 
am going to be the cock of the walke" Those questions and 


eanewers, under the ruling of this court in the Fox case (supra), 


were incompetent, 


When the plaintiff was asked whether in the first 
year of their married life her husband told her anything 
about his attitude towards her, she was allowed, over defend- 
ant's objection, to answer as follows; “He said 1 was a 


very loving wife and considered me all a wife should be, @ 
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loving companion. He said a great many things, I, September, 
1921, he was extremely critical and his attitude toward ue 
had changed. Ig September, 1921, he took me by the hands 

and twisted them and said, ‘you will sign these notes, ¢ 

He referred to the notes we had signed in taking over the 
business, He said my father knows the type of girl you = 

are, and I believe him," That was objectionable for the 


reasons we have elready stated, 


A series of letters written by the defendant to 
the plaintiff's husband, which were surreptitiously gotten 
by her from her husband's possession, were introduced in 
evidence by the plaintiff, and it is contended for the 
defendant that, having been obtained without her husband's 
consent or knowledge, they were inadmissible, Where evidence 
has been obtained by violating the law, as, for example, in- 
vading the privacy of a home, without a search warrant, it 
has been held that the evidence may be suppressed, Where, 
however, as here, the letters were sent to and were in the 
possession of her husband, and they were not obtained by 
duress, or fraud, other than being taken without his knowl- 
edge, we feel bound to hold, particularly as they were offered 
in evidenes, not against her husband, but against the defend= 
ant, that they were competent for what they were worth. 


It is contended for the defendant that at the close 
of the plaintiff's evidence, or at the close of all the evi- 
dence, the court should have instructed the jury to find for 


the defendant, There is a large volume of evidence, and an 
examination of it does show some evidence tending to prove 


the cause of action alleged, and that being the situation, 


under the law, the evidence had to be submitted to the jury. 
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Substantial error having been committed, particularly 
in permitting the plaintiff to testify to conversations with, 
and admissions by her husband, we are of the opinion, as 
stated above, that there ought to be a new trisl, We re- 
frain from passing upon the question whether the «verdict 
was clearly against the weight of the evidence; for, even 
if we were of the opinion that it was, it would still be 
necessary, under the lew, to remand the eause for a new 


trial. Mirich v, Forschner, Contracting Co., 312 Ill. 343, 


Likewise, as to the instructions. At another 
trial the evidence will be different, and so may give rise 
to different instructions, 


For the reasons given, the judgment will be reversed 
and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


©! CONNOR, Je CONCURS; 
THOMSON,. Je SPECIALLY GONCURRING: 


I concur in the foregoing decision, but in my 
Opinion the fact that there may be different evidence 
presented on the reetrial of the case, does not mean that 
the instructions submitted and given will necessarily be 
different, To avoid possible error on the re~trial, it 
should be pointed out that the third and fifth instructions, 
as given, were clearly erroneous and would be so, no matter 


what the evidence ise 
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JULIUS KILOSE, 
APPEAL FROM 


APPELLEE , CIRCUIT COURT 


COOK COUNTY. 
Vs, 


CHARLOTTE HAAG, 


APPELLANT. oh | | j 


Opinion filed March 2, 1927, 


MR. PRESIDING JUSTICE TAYLOR delivered the 
Opinion of the court, 

On Mareh 14, 1924, a judgment by confession, 
in the sum of $1,266.75 - being $1,000.00 principal, 
$216.75 interest, and $50.00 attorney's fees - was 
entered, in the Circuit Court, in favor of the plaintiff, 
Julius Klose, and against the defendant, Charlotte Haag, 
on a promissory note, which was signed by the defendant, 
and payable to the plaintiff, 

About a year laker, on March 9, 1925, an execution 
was issued, and on March 13, 1925, returned, showing service, 
demand, and no property found, and no part satisfied. 

On March 27, 1925, an order was entered based on 
a motion of the defendant, supported by affidavit, that the 
judgment by confession of March 14, 1924, be opened and the 
defendant given leave to plead, the judgment meanwhile to 
stand as security, The defendant pleaded that she had paid 
the note in full. ghe, also, filed an affidavit of merits. 























MOAT Jagged 
TAUOD TIUDATO 
.YTaUOD HOOD 


- Pat nl a a ae 
nae one alee. 


oO e4 i + KS re ut bya eee oe BAK vm } 
r* (od ok LN agi THALES on | 
weit ekg ek af doted belit mointgQ §< .° S084 > ,heiad i. | 


ang me 
’ 


o> oes, Oot Besevileb HOLYAT dol TAuUL ouLaL anAs a a! ‘ahs i. | 
_ad 1009, dt Bo, 1 
bot .moiseetaoo yd toomebst « .b80L .df do Te 20 gee 
oe | leqtonttg 00.000.1§¢ gated - ev eds iG t0 awe os 1 at a 
sew ~ adel e'yemtotts 00.08% bas fae te tat suai 


etitéaislg edd to tovet ai .s1000 free odd iat 


ayia, 









a rh a0 eR tbo in sedis cadens svost nowty dual 
bisq bsd ede tedd bebselq tasbacteb oat Vuthuese a8 
etitom Yo thvebitte as beltt yoals .ede Lie? at 







am 


Therein she alleged (1) that at the time of the execution of 

the note, the plaintiff told her she would not be reqtired to 
pay any interest on it; (2) that for a period of about three 
years, just prior to September 17, 1920, the plaintiff lived 

at her home, and was furnished by her with board, clothing, 
tobacco and incidentals; (3) that when he first lived with 

her, he paid $8.00 a week for his board, room and services, and 
continued to do so until September 17, 1920; (4) that on that 
date it was agreed that he should pay $15.00 a week, in the 
future, as far as he was able, ‘and that whatever of that amount 
he Was not able to pay, should be credited on the $1,000.00 

note; (5) that between September, 1920 and December 31, 1923, 

at $15.00 a week, $2,580.00 became due the defendant, of which 
amount, the plaintiff paid $1473.00, leaving a balance due of 
$1107.00; and (6) that that balance, when applied on the note of 
$1,000.00, left due her, the defendant, $107.00, There was a 
jury trial, and, on November 18, 1925, a verdict for the plaintiff 
for $1,000.00, and $50.00 attorney's fees, On November 20, 1925, 
a motion by the defendant for a new trial was granted. There Was a 
second jury trial, and on January 9, 1926, a verdict for the 
plaintiff for $1,000.00, without interest, "plus fees,” At the 


_ Second trial, three interrogatories were given to the jury, and 


answered by them, 

(1) Did the plaintiff and defendant make an agreement 
on or about the 17th day of September, 1920, wherein and whereby 
it was agreed between them that plaintiff was to pay to 
defendant $15.00 per week for board and that plaintiff would pay 
to defendant such moneys as he could, and the difference 
between the amount of money paid by plaintiff to defendant and 
$15.00 per week was to be applied in payment of the note sued on, 
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This they answered in the negative, 

(2) Did the plaintiff board with the defendant from about 
September 17, 1920, to about January 5, 1924, This, they 
answered in the affirmative, 

(3) pid plaintiff and defendant, on or about the 3rd 
day of January, 1924, arrive at an account stated, This, they 
answered in the negative. 

Motions for a new trial and in arrest of judgment were 
made and overruled, and judgment was entered that as to the amount 
of $1,000.00, the former judgment stand. This appeal is there- 
from. 

For reversal, the chief contentions are that the 
verdict was clearly against the mi nifest weight of the evidence; 
that errors were committed in ruling upon matters of evidence; 
and that error was committed in regard to certain instructions. 

Was the verdict manifestly against the weight of the 
evidence? Sometime in the year 1916, the plaintiff, a man, at that 
time, about 82 years old, went to board and lodge at 1927 School 
Street, with the defendant. In making arrangements as to board 
and lodging, the plaintiff, according to his testimony, said to 
the defendant, "T got an income of $540.00 a year. If you be 
Batisfied with the money, I give to you $540.00 a year." The defen- 
dant testified that he promised her the interest on $9,000.00, 
which he had, being $540.00 a year. Following their under— 
standing, the plaintiff boarded with the defendant at the house 
on School Street until the defendant, in September, 1920, moved 
to 3711 palmer Street, and lived with her at the latter place 
until January, 1924, when he left. The defendant testified that 
during the time he boarded with her on School Street, she 
received about $8.00 a week. On July 16, 1920, er a few days 











tests | 
ro. 
sevitegen edé mt cutie evar A 

tuode moxt #aabsoteh odd dtiw bised tritmielq edt bea: (Spios ove 
yodt ,aid? ,SSOL .& yreunsl tiods of vuktiead 
<ovidsmtttie)et nt bomewans — 
biS efit tuodgs to mo .tmebasteh bas ttidnielg bia (6) * ‘ 
yedt eid? ‘doveta dmcoos me ts ovtrte ,ASCL yeteMmay tO Yb 


-svistegen edd at: betewans 
te erew tmempbut to teerte ot bas Isttt won a tokvamotsome os si vaca % 
‘ 


tovoms edt of ae isit hetetne esw taomebet bas _beolurzevo bas ebsit “4 
~oredt af fasqes sid?. baste. swemsbut remot edt .00s000L¢ 20 

of olde ton Sgmont } 

edt tedt ete anotitnetcoo tetdo oft ylsetevet tol) patos 

jeomsbive edt lo idglow geohinan os tectags ttseLs sewitolbrey 

: eorebive to eustiem aoge gativt at bettimmoo ezew etorte tadt i 
“yasottousdant alstxso of bisget at bestimmoe eaw zowre tedtObad 

edt to tdgtow edt teaisys yltactinen tobbrev edt as 9000.48 ‘. 

tedt ts mom 9  ttitetslg edt .8L@I teey edt at omttenoe , testebive 4 
foodies SSCL ts egbol bas bisod of tnow .b1o ersey SB toods  fomit — 

. btsod of as atmeomoxmetts eatadem aI.  tasbhae tob edt dtiw yteents | 
ot bisa ,Yoomttaet atd ot gaxkbroses Mitmtelqieds! gatgpolbas — 

: ed poy tl .teey 6 00,0888 to smosat as tog I") .tasbasted ‘ode 4 
; 9 te eAT Magee 8 00,0333 wey of evig I .yomom edt (dtiw bet tetdee 4 
.00,000,.8% mo taotetmi edt isd beatmotg od ted bet tttee? ¢aeb 
vaeban -atedd ghiwollol .1s0y 2 00.082} gated (Bad od onde 
PaO edt te taahue teh Sat Atiw bebrsod Wt taksle eds ‘gatbnate 
= Devon 08 «xoduotgs? iat <tnabasteb edt Litnn teette Leode® a6 
——  :otahg TOttel edt te -r9d dttw hovbl bus .teoute xomisg LITE lot 
tsdt betthteed daabneteb ed? .ttel ed sedw <880h cyreumsy Entas 
5 Wile ghee td? Leodes to, sed dbtw bebsncd ait ante edt gah 
































wed 

prior thereto, she, the defendant, according to her testimony, 
borrowed $1,000.00 from him, the plaintiff, and gave him the 
note here in suit; The note is dated July 16, 1920, payable 
to Julius Klose, with interest at 6% per annum, and contains 
a Warrant of attorney. She testified that she borrowed the 
$1,000.00 from the plaintiff, and without interest, 

On September 17, 1920, according to the defendant, 
she had two conversations with the plaintiff, She says she 
told him in the morning that she could not keep him for $8,00 
a Week; that he said he would not pay more than $8.00 or $9.00 
a week, and that he was going to look for a place, and in the 
evening came back and said that he could not find a place; that 
they talked about expenses; that she did not receive all the 
interest that was promised; that she wanted $15.00 a week; 
that he said he woudd pay it, but as he did not have enough 
money, the difference between what he could pay and $15.00 a 
week, should come off the note. On the other hand, the plaintiff 
denied that she told him that she could not keep him any longer 
for the amount of money he was paying. The plaintiff testified 
that he loaned the defendant $1400.00, and that it was evidenced 
by a check, dated July 2, 1920, for $1400.00. A check for 
$1400.00 was offered in evidence. It was for $1400.00, dated 
July 2, 1920, signed by Paul Schulte, payable to the order of 
the plaintiff, and endorsed Julius Klose and Pp, Manes. FP. Manes 
Was defendant's son-in-law, Across the face of the check were 
the words, "J, M. Durgee, Cashier," The plaintiff testified 
that he got the check from Schulte, and gave it to the defen- 
dant to buy a house with, It was admitted by the defendant, that 
in addition to receiving $8100 a week, she was having the use of 
$1,000.00, without interest, Her testimony as to whether, in 
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July, 1920, she was paid $1,000.00 or $1400.00, is somewhat 
confusing; at first she said she did not see the check, and later, 
that she did not remember, In January, 1924, the plaintiff 
left, and stopped boarding with the defendant. He testified 
that when he left in January, she told him to call in March 
for his money; that she had a $2,000.00 mortgage, and if 
she got the money she would pay him; that on March 1, 
1924, he called for the $1400.00, and she told him that 
the man who owed the mortgage had called, but as he had no 
money she could not pay himk the plaintiff, The defendant 
denied that she told him to call in March, or that he was 
there in March, but admitted that she had a mortgage for 
$2,000.00, and that the plaintiff knew of it, She testified 
that when he left in January, 1924, she told him he owed 
her $1,107.00; and that he said he would give her back the 
$1,000.00 note, 

As to the claim of the defendant that the plain- 
tiff agreed to pay $15.00 a week, her daughter testified 
that she heard the plaintiff, in September, 1920, tell her 
mother that he would pay $15.00 a week; anda son of the 
defendant, paul, testified that in July, 1924, he heard his 
mother ask the plaintiff about the note, and that the defendant — 
said, he did not hage it with him, but would bring it in a few 
days, and that as to the $107.00, he would settle that later on. 


From the foregoing recitation, it is obviate that, 
whether a promise was made, by the plaintiff, on September 
17, 1920, to pay $15.00 @ week for his board and lodging, 
depends very greatly, if not entirely, on the credence given 
the different witnesses, particularly, the plaintiff and the 
defendant. The check for $1400.00 is strong evidence that the 
defendant actually borrowed $1400,00, The plaintiff testified 
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he gave it to her and her testimony shows some vacillation, 
and is quite confusing, It is admitted by both sides that 
the $1J000 note was given, and that no interest was to be 
charged on it, The plaintiff claimed that in January, 1924, 
she told him to call in March for the money on the note, 
and that he did so, and that she said she could not pay him 
because her mortgage debtor was not able to pay her, That 
is denied by her, Of course, we have not had the witnesses 
before us, and 80 we are at @ very great disadvantage, At 
the trial, the plea of the general issue was withdrawn, and 
counsel for the defendant stated that he stood on the plea 
of payment, and admitted that the burden of proof of payment 
was on the defendant, To the interrogatory of the defend= 
ant, was there an agreement for $15.00 a week, the jury 
answered, no, Bearing in mind the issue, upon whom was the 
burden of proof, the evidence, the finding of the jury; the 
fact that credence to be given the witnesses was of vital 
importance and that there have been two trials, resulting 
in like verdicts, we are of the opinion, notwithstanding many 
discrepancies in the evidence on both sides, that we are not 


justified in overriding the verdict of the jurye 


It is contended that the court erred in admitting 
in eviderwce the check for $1400.00, which the plaintiff 
testified he gave to the defendant, That, in our judgment, 
is untenable, The plaintiff was entitled to state in detail, 
if he saw fit, what took place at and about the time that the 
$1,000.00 note was given by the defendant to hime If at, or 
about, that time he loaned or gave her a check for $1400.00, 
he had the right to say so, and produce and put in evidence 


the check, The fact that the defendant admitted the consider 
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ation for the $1,000.00 note, did not, per se, deprive the 
plaintiff of showing what constituted the transaction in 
question, Then, tvo, the defendant had testified, before 
the note was offered in evidenee, that she asked the piain- 
tiff for $1,000.00, and did sot ask him for $1406.00, end 
when shown the cheek in question, testified somewhat vaguely 
about it. In reelity, there were quite a number of reasons 
why the check wae not only competent, but very important 
evidence. It wae isporteant, even, sa bearing upon the de» 
fendent's credibility. The defendant undertook no explans<- 
tion of the check, although it was endorsed not only by the 
plaintiff, but by P. Manes, the son-in-law of the defendant 
and Peter Wenes was not osiled, although his wife was. 


It is contended that, ae the defendunt, on February 
25, 1924, sent a statement of sccount to the plaintiff, and it 
wis received by the plaintiff and not seasonably objected to 
by him, it became an xocount stated. fhe evidence of the 
pleintiff shows, however, that a few days after the Letter 
was sent, he come in frou whiting, where he wes living, sad 
visited the defendant, and told her that he had come, aa she 
had asked him to do, for his money, and that in answer to 
his request, she teld him thet « aan who ownd her 2 certain 
mortgnge, ¥ae then unable to pay her, and, therefore, she 
wae unable to pay him, the plaintiff. ‘that evidence prevents 
the inference that the pisintiff, by reason of not answer~ 
ing the @dafendant's statement, had senetioned the written 


account. 
It is contended thet error was committed in regard 


to certain instructions. The ebstract fails to show st 
whose instance or request any of the inetructions wee given, 
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and the record is defective in the same way; nor does it 
show who submitted the instructions that were refuseds 
The court said in Martin ve Cs & Me Blece R- Re Cosy 220 Ill, 97s 
"It is important to know at whose request 

the instructions were given, in order that any 

alleged error in giving same may be properly 

considered. It is not the province of the court 

to resect to conjecture for the purpose of determ— 

ining whether @n instruction has been given at the 

request of appellants. * * * put it is the duty 

of the parties bringing the record to this court, 

to make the alleged errora clearly appear, the 

rule being that the bill of exceptions is their 

pleading, and must be taken most strongly against 

theme" Boyd Vs Schnell, 209 Ill. App. 1875 

It is claimed by counsel for the defendant that 

in some way the plaintiff, while on the witness stand, was 
guilty of misconduct; apparently in answering questions. 
The plaintiff, at the time of the trial, was over ninety 
yearsof ages Counsel cit@ as illustrative of the plaintiff's 
misconduct, that when plaintiff's counsel asked him the 
question, "Did she (meaning the defendant) +e11 you that 
she could not keep you any longer for the amount of money you 
were paying?" the plaintiff answered, "No, she was satisfied 
to get what I gave her," Gertainly there was nothing extra- 
ordinary about that answer; in fact, i+ was quite natural 
that the witness, presumably not having a knowledge of the 
rules of evidence, should answer the question in the negative, 
and then give the reasons fhree or four other instances 


ef alleged misconduct are called to our attention in the brief 


ef counsel for the defendant, but in none of them do we find 


anything of substantial importances 


Finding no substantial error in the record, the 
judgment is af firmed. AEFIRMED: 


O'CONNOR, J. AND THOMSON, J. CONCURs 
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PAUL ADAMITIS, 
Appellant, APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 


Va 


NELLIE McARDLE, . | 
Appellee, Pes A [. Land 


Opinion filed March 2, 1927, 


MR, PRESIDING JUSTICE TAYLOR delivered the 


opinion of the court, 


On February 13, 1925, a judgment by confession 

_ was entered in the Municipal Court of Chicago in favor of 

the plaintiff, Paul Adamitis and against the defendant, 
Nellie McArdle in the sum of $412.21, being a balance alleg@d 
to be due on a $1,000,00 note and $36,80, attorney's fees. 


As a result of a motion and verified petition by 
the defendant, the court, on July 16, 1925, opened up the 
judgment, and gavé the defendant leave to make a defense, 
the judgment to stand as security, and the petition to stand 


as an affidavit of merits, 


There was a trial before the court without a jury, 
and on February 20, 1926, the original judguent was vacated 
and a judgment was entered in favor of the defendant. This 


appeal is from that judgment. 


At the trial the plaintiff introduced the note in 


evidence, and rested, The note was for $1,000¢00, dated 
February 27, 1922 and signed by the defendant. It was 


payable to the order of herself and due in 18 months from 
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its date, It was endorsed by her, and also, by M. Albert 
iver, It recites that it was seoured by a junior mortgage 
on certain real estate and was inferior to 18 other notes, 
aggregating $5,000.00, On the back were certain endorsements 
of payment leaving a balance due of $334.16, It is the 


theory of the defendant (1) that the note was paid; and (2) 
that she had a good defense against Iver, who had taken 


the note before maturity, and that the plaintiff (as she 
Claimed) took the note after maturity, and, therefore, he 
was not entitled to recover, The plaintiff's theory is 


that he took it before maturity, and that it was not paid. 


fhe defendant introduced in evidence, over plaintiff's 
objection, what purported to be a memorandum dated May 19, 
1923, and signed by one N. Albert Iver, It stated that it 
was to certify that he agreed to give her for her interest 
in 4911-13 Calumet Avenue, her original investment and ten 
percent in cash including "all payment" on second mortgage 
note at any time within one year from date upon 90 days written 


notice, 


Also, there was introduced in evidence over plaintiff's 
objection, a memorandum dated July 16, 1923, signed by 
N. Albert Iver and Nellie McArdle, the defendant. It 
stated that he agreed to purchase and she agreed to sell 
the Calumet Avenue property for the net sum of $4500.00; 
that he was to assume all mortgages and that if the contract 
was not olosed in 30 days, it would be mull and void, 


She testified that she met Iver at his office and 
received the money which was promised, She further testi 
fied that she made the payments which were endorsed on the 
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back of the note; that Iver had the note there the last 

time, in June, 1923; that when the deal was closed, nothing 
was said about a further payment on the notej that her name 
was not in the telephone book and she did not suppose the 
plaintiff knew where she was, When asked as to what occurred 
at his office, when she received the purchase price, in 
regard to the note in question, she answered, "That was 

to go ing I had no gonvetsation on that note," ‘There was 
introduced in evidence, over the objection of the plaintiff, 
@ warranty deed, dated August 8, 1923, from her to N, Albert 


Iver and Esther B, Iver as joint tenants, 


One Marshall, an attorney, who was the trustee 
in the trust deed which secured, among others, the note 
in question, testified that, on February 9, 1925, the 
plaintiff called at his office and handed him the note, 
and asked him how it came about that he, the witness, had 
executed a release deed which the plaintiff had found, upon 
examination, on record; that he, the witness, said he would 
look the matter wp and let him know; that he asked the 
plaintiffwhere he, the plaintiff, got the note, and the 
Plaintiff replied he got it from Ivers a few months ago, this 
last summer (meaning 1924); that he, the witness, said, 
"You got it after maturity", and the plaintiff answered, 
"Yes"; that the other notes were all paid and cancelled. 


There wad introduced in evidence a letter 
dated February 11, 1925, from the attorneys of the plain 
tiff to the witness Marshall, It stated that the plain- 
tiff was the holder of note 19, the one here in question; 
that it had been given to them to collect; that they found 
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no record of a release deed purporting to be executed 

and acknowledged by Marshall; that they, the plaintiffs, 
had confessed judgment on the note for the bajlancé due, 

and were sending the letter to let Marshall know what 

had been done so he would have an opportunity to investigate 
the matter, as to any liability he might have incurred, 


The defendants there rested and the plaintiff 
moved for a finding in his favor, This was overruled, 
The evidence of the plaintiff is as follows; which, taken 
‘literally, is somewhat confusing; that he had known Iver 
for several years; that he acquired the note on April 30, 
1923; that on that date Iver owed him $5,000,00 which 
was over due; that Iver paid $500,060 on that date and 
later on gave him the mote for $800.00; that he said to 
Iver that he needed the note and he, the plaintiff, asked 
him, what for, and Iver said he wanted the note back and 
he gave it to him and Iver gave him a trust receipt and 
he, the plaintiff, gave him the note and also another note 
and Iver kept that for a few days and after a while he 
gave back the trust receipt; that Iver owed him, prkor to 
April 20, 1923, $7,000.00, andhe, the plaintiff, had a note 
for it; that Iver gave him a note for $800,00, and he took 
back a note for $5700400. 


The plaintiff introduced in evidence a note dated 
April 20, 1923, for $5700.00 signed by Iver. The plaintiff 
further testified that om April 25, 1923, Iver wanted the 
note back and he, the plaintiff, gave him the two notes and 
Iver gave him a trust keceipt. 
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The plaintiff offered in evidence a document re~ 
citing that he, Iver, had received from him a $1,000.00 note 
and a note for $5,000.00 which he, Iver, would hold as 
bailee and turn oWer on demand, or property of equivalent 


values 


The plaintiff further testified that he kept 
asking for the notes; that before the and of June, 1923, 
Iver gave him back one note; that the note in question 
he has had in his possession ever since that date; that 
he first learned of the release of the trust deed when 
he went to Marshall's office in February, 1925; that he 
went to Marshall's office in February, 1925, and asked 
Marshall where Iver was, and Marshall said, he had not 
seen him for a long time, He further testified that he 
had possession of the note from the latter part of June, 
19235 until he entered up judgment on it} that he has 
never received any payment for it; that he did not say 
to Marshall that he got the note after maturity; that he 
never got the $5,000.00 and is out that amount also; that 
he had looked for Iver for over a year but could not find 


him; that he understood he had been indicted, 


He further testified that he gave Iver the note 
in question in April and Iver signed the receipt} that 


it was returned to him 60 days later with the endorsements 
on; that he asked Iver for the money, and Iver said, "I 


will take care of yous" 
There was offered in evidence on behalf of the 


defendant, an affidavit signed by N. Albert Iver and dated 
August 27, 1923, in which Iver deposes and says that "note 
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No. 19 in the amount of $1,000, mentioned in the trust 
deed from Nellie McArdle to Edward Marshall, trustee, 
dated February 37, 1922 * * * has been paid and marked 
cancelled by me. This affidavit is made for the purpose 
of securing ani indemnifying bond from the American Surety 
Company of New York, indemnifying the Chicago Title @ 
Trust Company against any loss by the presentment of said 
note No, 19 for repayment to any alleged holder." 


The affidavit of Iver made for the purpose of 
securing an indemnifying bond, was purely ex parte, and wae 
inadmissible as evidence against the plaintiff, Iver is 
not @ party to the suit, and what he wrote can not be 
considered as evidence in favor of the defendant and 
against the plaintiff, If iver had been called as a witness 
he could have testified to what he knew, if anything, about 
the fact of payment, and then could be cross-examined, Buty, 
such evidence may not be sugplied by an affidavit in pais. 
Mr. Justice Breese said, in Manny vs Stockton, 54 Illy 506, 
"There was no error in excluding the affidavit of Marshall, 
It was not evidence in the caus@, was ex parte, and amounted 
to mo more than hearsay evidence," Shreve v. Town of Cicero, 
129 Ill. 226, 229; Quinn v, Rawsoy, 5 Ill. Appe 150; Petrea 
Ve» Hediger, 175 I11. ApPe 305, 208, 





We think the evidence for the plaintiff that he 
got the note before maturity, that is, before August 37, 1923, 
is quite overwhelming, It is the testimony of the plaintiff 
that he got it before maturity and that is corroborated by 
the soecalled trust receipt of Iver, which is not disputed, 


and which is dated April 25, 1923, Further, then, as to 
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payment, eBcluding the affidavit of Iver, of August 37, 19233, 
there is practically no evidence that the note was ever paid, 
The defense set up in the defendant's affidavit of merits is 
payment, and yet the most that can be made of the evidence 

for the defendant is that Iver and his wifejagreed to assume 
it, as part of the tien on the property. That is insufficient, 
It is claimed that the plaintiff was not diligent, but the 
defendant was the maker and it was her obligation to pay it, 


and not the plaintiff to seek her out and make a demand, 


It is true the evidence is conflicting and in 
many Ways cOyfusing, but, after the judgment was opened 
up, it was the duty of thedefendant to prove payment, and, 
in our judgment, she failed to do sO,» 


The judgment will be reversed and fhe cause’ 
remanded with directions to confirm the judgment of 
$416.21 in favor of the plaintiff and against the defendant, 


REVERSED AND REMANDED WITH DIRECTIONS» 


Ot CONNOR, J. AND THOMSON, J. CONCURs 
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FRANK WAISMAN, doing business as 


) 
WAISMAN REALTY COMPANY, 
Appellee, 
APPEAL FROM 
Vo MUNICIPAL COURT 
) OF QHICAGO, 
A. ROOTBERG AND MRS, A. ROOTBERG, ) 


Appellant, 
Opinion filed March 2, 1927, 


MR. JUSTICE O'CONNOR delivered the opinion 


of the court. 


Plaintiff brought an action against the defendants 
to recover #3750. 00, which he claimed was due him as com 
missions for obtaining a purchaser for defendants! property, 
The amount claimed was three percent of $125,000.00, which 
plaintiff alleged was the amownt raceived by the defendants 
for the real estate. The case was tried before the court 
without a jury and there was a finding and judgment in plein- 
tiff's favor for $3735.00, which was three percent of $124,500,00, 
being the amount for which the property was actually sold, 


Plaintiff offered evidence tending to show that 
he was engaged in the real est-te business in Chicago, and 
that on July 15, 1923, he and one of his employes were solicit- 
ing property owners on Jackson Boulevard to list their real 
estate for sale with him; that on that date they called on the 
defendant Mre. Rootberg at her home on Adams street and that 
she authorized plaintiff to sell a piece of real estate owned 
by herself and her husband which was located at the southeast 
corner of Jackson Boulevard and Springfield avenue; that the 
price she asked for the property was $126,000,00, subject to 
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two mortgages, one for $57,500 and the other for $20, 000,00; 
that a cash payment of $35,000,00, would be necessary to ef- 
fect a sale, Plaintiff's evidence further tends to show that 
Mrsg Rootberg directed them to her husband who was working, 
on that date, at another address, and that plaintiff and his 
representative called on Mr. Reotberg and informed him of the 
conversation they had with Mrs, Roeotberg and that he ratified 
what she had done, Piaintiff's evidence further tends to 
show that plaintiff listed the property for sale in his real 
estate office and that in November or December, 1923, he 
submitted the property te one Benjamin Rodman; that he had 
taken Rodman to see the property; that Rodman seemed to be 
interested, but stated that he could not then make the pur 


chase unless he obtained a partner who would be willing to 
buy the property with him and that when he was ready he would 


notify plaintiff in the matter. fhe evidence further shows 
that on February 4, 1924, the defendants entered into a cone 
tract for the sale of the property with Rodman; that the pur- 
chase price agreed upon was $124,500.00, and that on March 
13th following, the sale was consummated; that sometime after- 
wards plaintiff learned of this fact and took up the matter 

of payment of his commission with the defendants, but they 
denied all liability, The evidence further shows that three 
per cent was the regular usual commission charged by brokers 
and there is no complaint that the amount of the judgment is 
excessive, The only @mntention is that plaintiff was entitled 
to nothing because he had nothing to do with the sale of the 
property, but on the contrary, that it was sold by the defend= 


ants themselves. 
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The defendants denied that they had listed the 
property with plaintiff and denied that plaintiff and 
his representative called upon iirs. Rootberg on July 15, 
1923, or at any other time prior to the sale of the pro- 
perty. Both defendants testified in substance that they never 
heard of plaintiff in connection with the sale of the pro» 
perty until sometime after the s2le was made, when he made a 
demand for commissions, They both testified that they had 
never listed the property with him or any of his representa=- 
tives and had no connection with the plaintiff or his ree 
presentatives in connection with the sale of the property; 
that the property was sold to Rodman through a Mr. Stein, 
who was a partner of the defendant Rootberg, and that Stein 


was the one who interested Rodman in the property. 


Rodman, the purchaser, called by the defendants, 
testified that the property had not been submitted to him 
by the plaintiff or any of his representatives; that he had 
walked into the plaintiff's real estate office sometime in the 
fall of 1923 inquiring if plaintiff had any bargains in the 
real estate line and that plaintiff took Rodman to see two 
pieces of property, but not the property in question; that 
plaintiff never mentioned the property in questiom to him, 
He further testified that he bought the property direct from 
the owners whom he had known persoyally and intimately for 
seventeen or eighteen years; that the defendants had built 
the building about two years before, that he knew the build- 
ing from the time it was being built and that he and the 
defendants visited back and forth frequently. 


In addition to plaintiff's testimony a number of 
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his employes testified corroborating his version of the 
transaction. We think it would serve no useful purpose to 
analyze the testimony of the several witnesses in detail, 
because it appears fro» what we have ' said that the 
evidence offered on behalf of the plaintiff, and that on 
behalf of the defendants, is in hopeless conflict, There 
is no doubt a great deal of perjury was committed in this 
case, We cannot tell upon reading the record, which side 
is telling the truth, but under the law, we are not warranted 
in disturbing the judgment, unless we are of the opinion 
that the finding and judgment of the trial court is against 
the manifest weight of the evidence, The trial judge was 
in a much better position to determine the truth of the 
testimony of the several witnesses than we are. He saw 
them upon the witness stand, we have only the printed page 
before us, and since we are unable to say that his finding 
is against the manifest weight of the evidenc, we are not 
warranted in disturbing the judgment. 


Counsel for the defendant argue a number of proposi~ 
tions of law as to what facts must appear before a broker 
is entitled to his commission. It would serve no useful pur= 
pose to discuss the authorities cited, because the law is 
clear and well understood that before a broker is entitled to 
& commission, the sale of the real estate must have been brought 
about by his efforts, He must have been the procuring cause, 
In the instant case, if the evidence offered on behalf of 
the plaintiff is to believed, we think, under the law he 
was entitled to the commission, His evidence is to the effect 
that the defendants authorized him to list the property for 
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sale and to obtain a purchaser for it for $126 (D0, 00; 
that he listed the property and afterwardg showed it to 
Rodman, who later on purchased it for $24,500.00. In 
these circumstances, we think there is no rule of law 


that would warrent us in disturbing the judgment. 


The judgment of the Municipal Court of Chicago 


is affirmed, 
AFYIRME Re 


TAYLOR, PeJ. AND THOMSON, J. CONCUR, 
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PEOPLE OF THE STATE OF ILLINOIS, ) 
Defendant in Error, 
ERROR TO 
Vo GRIMINAL COURT, 
GOOK COUNTY. 


ADAM BARTOSH, 
Plaintiff in &rror. ) 


Opinion filed March 2, 1927, 


MR. JUSTICE O'CONNOR delivered the opinion of 
the court, 


Adam Bartosh was indicted by the grand jury in 
the Criminal Court of cook Gounty. The indictment consisted 
of three counts: The first charged the defendant with larceny 
as bailee of $500.00, the money of wary Urbanski; the second 
count sharged that he had obtained $500.00 from Mary Urbanski 
by means of a confidence game, and the third was a larceny 
count. The state nolled the second and third counts and 
waived the felony in the first count. The defendant entered 
a plea of not guilty, the cause was submitted to the court 
without a jury, and after hearing the court found the defend= 
ant was guilty of "petit larceny", that the property was of 
the value of $14.00, a fine of $1.00 imposed, and the defend= 


ant sentenced to six months in the House of Correction, 


The evidence shows that the complaining witness 
Was Mary Rapenski; that she was twenty-three years old and 
single; that she met the defendant Adam Bartosh in March, 
1924; that prior to the time she met him she had been employed 
in a restaurant washing dishes and later worked in a factory 
and had saved up $530,00 which she had deposited in a bank, 
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The defendant was about twenty-nine years old, and witnesses 
for the people testified that he kept company with the com 
plaining witness; that shortly thereafter he provosed marriage 
to her and was accepted; that he learned that the prosecuting 
witness had the money in the bank and stated that they would 
be married and buy # home and for this purpose he wanted 

to get the money from the complaining witness. She testified 
through an interpreter that she gave him the money so that 

he would help pay for a home for them where they could live 
after they were married, The evidence further shows that 
shortly thereafter the complaining witness learned that the 
defendant was a married man and demanded her money back, but 


was unable to obtain any part of it, 


The defendant admitted that he got the money from 
the complaining vitness, having gone to the bank with her 
for that purpose, but denied that he had proposed marriage 
or that anything was said between them on that subject, but 
on the contrary, he testified that he told the complaining 
witness he wanted to buy a half interest in a soft drink 
parlor; that she loaned the money for that purpose; that 
he bought a half interest in the soft drink parlor for 
$900.00, giving the money, the $530,00 which he had obtained 
from the complaining witness, in peft payment and that he 
paid the balance out of his own money; that upon purchasing 
his interest in the soft drink parlor, he proceeded to assist 
his partner in the operation of it, but a few weeks thereafter 
the place was closed by the city officials on the ground that 
his partner had violated the prohibition law by selling 
whiskey, The defendant further testified that when he borrowed 
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the money from the complaining witness it was to be repaid 

by him in six months; that when the soft drink parlor was 
closed by the city officials, he lost the $900.00 which he had 
invested and that later he saw the complaining witness and told 
her of this fact and stated that he would pay her in installe 
ments, but that she refused to accept her money in installments 
and that he hés paid her nothing, He further testified that 
when he first met the complaining witness he was married, but 
was not living with his wife, and that at the time of the 

trial his wife had obtained a divorce from him, There were 
witnesses who testified in bebalf of the defendent tending 

to corroborate his version of the matter, The testimony of 

the complaining witness was also corroborated by other witnesses, 
At the conclusion of the case the court found the defendant 
guilty and sentenced him as above stateda 


We regret that under the law, we are compelled 
to reverse the judgment beceuse of a fatal variance between 
the indictment and the evidence, The indictment charges 
that the defendant obtained the money of Mary Urbanski, 
while the evidence shows that the complaining witness was 
Mary Rapenski, This is fatal. People v. Novotny, 305 I1l. 
549, In that case the court said (p.556) "The person whose 
money was charged to have been obtained was Rapan Manian, 
but the evidence showed his name to be Neananianiany In 
indictments for offenses against the persons or property of 
individuals the Ohristian and surnames of the parties injured 
must be stated if known, and the name stated must be either 
the real'name of the party injured or that by which he is 
usually known; (Aldrich v. People, 225 Iil. 610; Sykes v. 
People, 132 id, 32; Willis v. People, 1 Scam, 399;) ond it is 
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eseential that the name of the party injured should be proved 
as laid, There is no eonflict of authority on this point, 
Davis v. People, 19 I11. 74; Penrod v. People, 89 id. 150; 
MeGary V» People, 45 N.Y.153.) ‘fhe People's answer to this 





objection is, that when the evidence was introduced at the 
trial the plaintiff in error did not object to it and did 
not point out any variance, The same question arose in 
People v. Smith, 268 Ill. 502, and it was held that the 

case presented nét a question of variance but of failure 

of proof; that the indictment charged a crime against a 
certain person and the proof failed to show it, but did show 
the crime, if any, wan against another person. While the | 
offense of obtaining money by means of the confidences game 
is punished as a public crime, the particular offense charged 
is always the obtaining of the property of some individual, 
whose name therefore becomes material to the description of 
the offense as stated in the cases cited. Being a material 
averment it is necessary to be proved, and « failure to prove 
it is not a mere variance but a fatal lack of evidenve to prove 
the crime charged, There is here no question of idem gonans," 
In the instant case there was no point made on the trial that 
the proof varied from the indictment, but under the doctrine 
announced in the Novotny case, the judgment cannot stand. Mery 
Rapenski, the complaining witness, from whom the defendant 
fraudulently obtained the money, is not the same as Mary 
Urbanski as alleged in the indictment. lor is Urbanski and 


Rapenski idem sonans. 


We are yhable to wnderstand why the count is the 
indictment, charging that the defendant had obtained money 
by means of the confidence game was nolled; nor why the 

















«=~ 


- beverg ed biveda beretai ytrsq edt te enea edt tant thi hebbd 
Wéaiog sti ao YWirettos Yo tobftmoo ob et Sxsitt “ .ptat oa 
{OSE ,bt GB .efqosd .v_boxusg’ wT rt ef lesions tie 

Bhs “whe of “ewans eto tqoss oat (.Se5.v.e ap eigoat sv - 

a ree Tr eT ear ae Se 

‘bib Ane $4 of ¥oStdo gon h4b reve mt Beteniata Site’ Tabet 

; ne at ‘se0ts notteeup suse sit ,ooatiray ye tuo ‘thtog 408 

eae eee bred aw Fi ona (kod Virir Oas jue tag” wh Gs 
etyltst to tud sonstrav to aditeenp « tom badasucrg’ eble 

‘g tentegs omits 6 hoptsdo tnemtethat odt tant jrootg to 

woe kb tid 2 Woda oF beTRAY Yoota Sid bad aoeteq mtatrao 

nite OLEH meereg roMyone semciys’ eaw Lyne tH” lebaD ont 

ae Gaey BeonebITno edt Yo anson YW veaba yntathtco to senotto 

| begteds Senstto tafoltxs¢ oft vendre oiidiq a de beMetag bb 

- faubivibet emes be ytraqoet¢ ede To yatrletdo site ‘eyewis et 

‘te Hoitqizeash eff of {sirs¥am asmooed ototered? ewan eeodw 

teireias 4 galeG § .befio seesn edt at bevate ae sandtto_ ode 

‘a ‘evorg ot orplést 2 bas bevorq od ot weana v9 on at = pisap tg 


"2 


















gear PT 


: it at ti oat it banter of tau as ot 


~fne 


felony was waived, because the evidence is clear that the 
defendant awindled the complaining witness out of her money 
and should be in the penitentiary and not in the House of 
Correction. Our Supreme Court in the case of People v,. 
Gallowich, 283 Ill. 360, defined confidence game to be any 
swindling operation in which advantage is taken of the cone 
fidence repored by the victim in the swindler, and the facts 
in the instant case bring it clearly within that definition, 


For the error above mentioned the judament of the 
Criminal» Court of Cook Gounty is reversed and the cause 
remanded, 


REVERSED AND REMANDED. 


THOMSON, J, CONCURS 
TAYLOR, P,J. DISSENTE. 
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PEOPLE OF THE STATE OF ILLINOIS, 


) 
Defendants in Error, 
ERROR TO 
Va ) CRIMINAL COURT, 
) 


COOK GOUNTY. 
JOHN BYRUD AND MILTON D. LIPSHUTE, 


Plaintiffs in Error, 
Opinion filed March 2, 1927. 


ER. JUSTICE O'CONNOR delivered the opinion of 
the court, 
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The defendants and one Henry Schmidt were indicted 


<3 


by the grand jury of Cook County, charged with the erime of 
conspiracy to obtain $1200.00 of the money of the Royal Drug 
Company, & corporation, by means of false pretenses and by 
means of the confidence game, Schmidt pleaded guilty, Byrud 
and Lipshute entered a plea of not guilty, Byrud and Lipschute 
were tried and the jury returned a verdict finding them guilty 
of conspiracy as charged in the indictment and fixed their 
punishment at imprisonment in the penitentiary and 2 fine of 
$1,000,00 each, The day after the verdi ct Schmidt was placed 
on probation, The court overruled defendants! motion for 2 
new trial and sentenced them te one year in the penitentiary 
and ordered that the $1,000.00 fine imposed by the jury be 


worked out in the house of correction at the rate of $1.50 per 


day. 


It appears from the ewidence that the defendants and 
Schmidt conspired together to make Bromo Quinine pills in 
imitation of pills made by the Paris Medicine Company of St, 
Louis, Mo., which latter pills had been so}d for a great many 
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years and were considered by the public te have medicinal 
merit, The scheme or conspiracy of the defendsnts and 
Schmidt was to palm off on the public imitation pills for 
the genuine which could be made and sold much cheaper than 
the pills of the Paris Medicine Company and it was their 
desire or intention te make pills that were of no value 

and to swindle the public. in carrying out their purpose 
the defendants and Schmidt had a die made, lettered the same 
as the pills of the Paris liedicine Company were labeled, 
From another person they had certain engraving work done 
and from a third they had printing, labels and other matter 
made, all of which was for the purpose of s0 labeling and 
pecking their fraudulent pills as to make the public believe 
they were the genuine article. They then manufactured their 
fraudulent pills and sold several gross of them to the Royal 
Drug Company, a wholesale drug concern doing business in 
Ghicago, for €1200,00. This was much cheaper than the 
genuine article could be purchased for, So that they might 
be able to sell their fruaudient pilis and make it appear 
that they were apparently genuine, they went to ilwaukee, 
wrapped up @ bundle of newspapers and had them shipped to 
Chicago, and to show the Royal Drug Company that they had 
purchased the pills, they exhibited the bills of lading 
showing that they had been shipped to the defendants by the 


Majestic Drug Company of Milwaukee, 


Sometime later the Paris Medicine Company, who 
made the genuine pills learned eof the false product and 
employed the Burne Detective Agency to investigate the 
matter, This was done by the detective agency, whose 


employes worked in conjunction with the State's Attorney's 
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office, When the defendants and Schmidt were onfronted 

with the evidence, they made statement in the State's Attorney's 
office before Assistant State's Attormeys,police officers, 
representatives of the detective agency and others, confessing 
their guilt. As stated, Schmidt pleaded guilty and testified 
for the state, Neither of the defendants testified, nor was 
any evidence offered on their behalf, The jury were instructed 
and afterwards returned their verdict ag abeve mentioned, 

The state offered some thirty odd exhibits such as the die, 

the engraving and printing of labels, etc, but none of them 
are shown by the bill of exceptions, 


The defendants contend that the court erred in not 
permitting them to show that the statements or confessions 
made by them were obtained through promises of immunity. 

The record discloses that when the witness Allen, a shorthand 
reporter, who hed taken the confessions made by the defendants 
in the State's Attorney's office, was testifying for the state, 
counsel for the defendants interposed an objection, and the 
court and counsel then went into chambers and counsel for 

the Gefendants told the court that one McKee, who was an 
detective employed by the Burns Detéebive Agency in the 
matter had told the defendants that if they would tell all 
they knew in the matter, they would not be prosecuted, be- 
cause the only object wae to prevent the further sale of the 
spurious pills; and that relying upon such promise of immunity 
the defendants made the confessions. The court held that 
MeKee had no authority to promise such immunity and would 

not permit the defendants to go into that question, and they 


excepted to the ruling of the courte Allen did not testify 
but the state called Frank G Marshall, an attorney employed 
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by the Paris Medicine Company, who had been assisting in 
investigating and preparing the evidence in the case. He 
testified, inter alia that he was present at the time the 





defendants confessed and that there was no promise of im 
munity made; that the assistant state's attorney, who wes 

in charge of the matter informed the defendants that they 
could make a statement or not as they chose, but that ifthey 
did make a statement it would be used against them, On 
cross-examination of this witness counsel ‘for the defendant 
again sought to show that MeKee of the detective agency 

had promised the defendants that if they confessed there 

would be no prosecution, but the court upon objection refused 
to permit him to question the witness on this subject. Gounsel 
for the defendant then asked the court to adjourn to chambers, 
but this was refused and the court shortly thereafter adjourned 
until the afternoon, When the court again was convened, the 
court and counsel for the defendants then stated that he wished 
to show by q,,estions put to Marshall and to the Assistant 
State's attorpey, who had conducted the questioning of the 
defendants when they made their confession that WcKeey, the 
detective, who had charge of the investigation of the matter 
for the Paris Medicine Company, had promised immunity, to the 
defendants, Theccourt agein overruled counsel and afterwards 
there was considerable discussion between the court and counsel 
for the defendants, during which we think the court made 
remarks that were unwarranted and should not have been made, 

We are also of the opinion that the court erred in not per 
mitting counsel for the defendant to show by cross~examination 
of the witnesses that licKee had made promises of immunity, 

as stated, for the reason that McKee had been investigating the 
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matter and gathered the evidence, and the defendants might 
well have thought that MeKee was speaking with authority, 
and if there were any doubt of the guilt of the defendants, 
these errors would warrant a reversal of the judgment. 

But from a consideration of 21] the evidence in the record, 
the guilt of the defendants is so clear that we think the 
verdict of the jury ought not to be disturbed, Of course, 
it is the law that if a confession is made with promise 

of immunity, it is inadmissible, However, the witness 
Marshall for the state and the Assistant State's Attorney, 
to whom the confessions were made, both testified that there 
Was no promise of immunity, but on the contrary, the def end= 
ants were expressly advised that they need not make a state~ 
ment,but that if they did, it would be used against them, 
The confessioys made by the defendants were taken down in shorte 
hand by @ court reporter and transcribed, but they were not 
offered in evidence, But what took place at the time was 
testified to by witnesses and counsel for the defendants 
states that this was error, because if the confessions were 
inadmissible; it would be the written confession, This is 
Obviously unsound, Any one could testify to whet was said 


and done at the time. 


The defendants further contend that the state 
should have been required to elect under which count of the 
indictment it would proceed, A motion of the defendants’ 
to this effect was made at the close of the case and denied, 
and we think the ruling was entirely proper, because under 
the law, a count cherging conspiracy to obtain money by 


false pretenses is properly joined with a count charging 
conspiracy to obtain the same money by means of the confidence 
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game. People v. Warfield, 261 Til. 293, The state's case 
shows that both counts were based on the same fact » that 
the defendants had obtained $1200,00 from the Royal Drug 
Company. 


A further point is made that the court erred in 
permitting Schmidt, who was jointly indicted with the two 
defendants to testify, because Schmidt was permitted to 
sit in the court room during theprogress of the trial, al- 
though a rule had been entered excluding all of the witness~ 
es, and for the further reason that Schmidtis name was not 
given to the defendants as one who would be called by the 
people, We think the matter was entirely within the dise 
creéion of the court. While it wauld have been proper 
practice to have excluded Schmidt from the court room, yet 
it appears that counselfor the defendants must have known 
that when Schmidt entered a plea of guilty, he would probably 
be called as a witness for the State, but they made no objec= 
tion when they saw him sitting in the court room, We think 
the defendants were not prejudiced by the action of the trial 
court. It is further contended that the court erred in not 
permitting counsel for the defendant to crose-examine Schmidt 
in an endeavor to elicit fxom him the fact that he had been 
promised immunity. This witness testified on direct-examina= 
tion that he had made a statement in the State's Attorney's 
office at the time the statements or confessions were made 
by the two defendants and after testifying at considerable 
length, both on direct and cross©examination, he testified 


On crose-examination he had never received any promises of im- 


munity or reward, He was then asked: "Q. Do you expect to 
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go to the penitentiary in this case?" This was objected 
te and the objection sustained, ‘the court stating that 
it did not make any difference since the witness had 
pleaded guilty, We think the court should have overruled 
the objection and pornitted the Witness to answer, because 
the witness was a confessed swindler and the defendanta 
‘were entitled to bring out any fact tending to show that 
he expected not to bepunished as a reward for testifying 
for the state, However, in view of the fact that the 
guilt of the defendants appears beyond all reasonable 
doubt, we think the error would not warrant us in disturb= 
ing the judgment, 


A further poigt is made that the court erred in 
allowing exhibits to be taken by the jury while they were 
considering their verdict. We have no means of telling 
whether the exhibits were taken by the jury. The record 
is silent on thie subject. In the trial of criminal cases 
the common law rule applies, which permits the court in its 
discretion to allow the jury to take with then, upon their 
retirement, such «papers and documents introduced in evidence 
as in his sound discretion he shall think proper. Dunn v% 
People, 172 Ill, 582-588; Cook v. People, 231 Tl. 5-15. 





In the Dunn case the court after referring to 
Sec. 8 of Division 13 of the Criminal Code, which provides 
that "all trials for criminal offenses shall be conducted 
according to the course of the common law, except when the 
Criminal Code points out a different mode, and the rules of 
evidenes of the common law shall also be binding upon all 


courts end juries in criminal cases except as otherwise pro- 
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Vided by law," said (p.588) "Mothing in the said division 
of the Griminal Code purports to direct what shall be taken 
by the jury from the bar of the court. The common law rule 
in criminal cases was, that the jury, when they retired to 
deliberate on their verdict, should take with them such books 
and papers which had been produced in evidence as the judge 
presiding should direct." In the instant case, as stated, the 
record is silent as to whether the exhibits were actually 
taken by the jury, but even if they were, no objection was 
made by counsel for the defendants, but on the contrary 

what was done in this regard seems to have met with his 
approval,,and he is in ne position to now raise the point 

for the first time. Moreover, we think it was entirely 
proper to permit the exhibits to be taken by the jury. They 
were labels, dies, printing matter, etc, and it was proper 
that the jury should consider them in arriving at their 
verdict, In this connection, however, the defendant argues 
that the exhibits were not read to the jury during the progress 
of the trial and that the law requires sll evidence to be 
presented in open court, I, support of their contention, the 
case of People v. Dlark 301 I11, 428 is cited, in that case 
there appears to have been grave doubt in the court's mind 

as to the guilt of Clark, Moreover, the exhibits ther intro- 
duced in evidence and which were taken to the jury room were 
now shown to the jury as counsel for the defendant insisted 
he had a right to do, nor was counsel there permitted to 
exhibit them to the jury. 


In the instant case the guilt of the defendants 
is clear, No objection was made on the trial that the 


exhibits had not been read or shown to the jury, Ho complaint 
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was made that the defendants were not permitted by their 
counsel to exhibit them to the jury, but the record dise 
closes thet the exhibits were @mnsidered by counsel for 
the defendants, and no suggestion was made to the contrary 
until the brief was filed on behalf of the defendants in 
this court, We are clearly of the opinion that the Clark 
case is not in point and there was no error prejudicial to 


the defendants of which they can complain, 


A further complaint is made to the giving of 
peoples! instruction No, 5 and the refusing of defendants 
instruction No. 4. The instructions are not numbered in 
the abstract or in the record and if they are counted it will 
be found that the argument of the defendants does not fit 
the numbers of the instructioye designated by their counsel, 
Moreover, the defendants point out neo specific object ion 
to the given instruction complained of, But, even if we 
take counsel's contentions as stated in their brief and 
apply them to the instruction that he appears to have in 
mind, we think there is no merit in them, nor de we think 
there is any merit in the contention of counsel for the 
defendants to the effect that the argument of one of the 
Assistant State's Attorneys was improper. A reading of 
the entire argu:ent, which is in the record, leaves no doubt 


in our minds that it is free from prejudicial error, 


The further point is made that the court erred in 
not striking the bill of particulars filed by the people 


from the files and in not granting the defendants a continuance, 


In support of the contention that the bill of particulars 
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should have been stricken, counsel say that the record 
discloses that the bill of particulars should have been 

filed on May 18, 1925, but that it was not filed until 

June 11, 1925, and therefore, not being in accordance 

with the order of court, it shovid have been stricken, 

and for the further reeson that it did not acquaint 

the defendents with the charges which they would have to s¢et, 
Upon a careful consideration ofthe record there can be no 
doubt that the defendants were fully aware of the charge 

that was to be made against them and the evidence that 

would be adduced, in support thereof, They had made statee 
ments or confessions and they knew that Schmidt, their 
eO-conspirator, had done likewise and heard that he had 
confessed, all of the confessions having been made at 

the same time and before the same parties, it clearly 
appears that they were in no way prejudicied on account 

of the late filing of the bill of partisulars or on account 
of any of its insufficiencies. Nor was there any error in 
the ruling of the court denying the defendants a continuance, 
This contention is baged on the fact that the bill of particulars 
was not filed at the time it was ordered that it be done 

and counsel for the defendants say that they were not pre= 
pared for trial on account of the delay in filing it; that 

it was not filed until a few days before the case was 

ordered to trial; and that this is shown by the affidavits 
filed by the defendants in support of their motion for 6 new 
triel., The record discloses that on the motion for a new 
trial, the defendants were represented by counsel other than 
those who appeared for them on the trial, and each of the defend- 


ants made an affidavit in support of a new trial both of them 
being substantially the same, The affidavits set up that 


Oi~ 

brese eat tsd% yes fosaves ,sedoitia aged erad Sivode 
‘need sved bivods aceinoitieq To iid edd a acts eseoioath 
fidey ball toa aew 2F edt tud .eser “81 sk 20 ‘bolt? 
eomabroces at gaisd ten «sretereds bas B82 olf envi 
gteisigte noad eved bfroda ti ,ttu0 To ‘Tebto ‘onle agin 
fatespos tox 61h ¥t Sad? aoaser se ddcat ort oy bas 
eteae6s gved bloow vont dotiw eeguars edt dtiw ‘admabasteb ‘edt 
ox ef and sxedt Steset s@te moivetoh lanes Ivtetso s noqt 
egzaio siz te atas eink ore" adastce Leb sat Feds “Faisob 
dant sonsbive sit bas wadt taniags chan od of ssw dad? 
tate shan bad yer? stosredt sroqawe at ,beogdbhe o bison 
tied? ,gdimdod t+ads wend yede bas age tasetaoo 32. ataen 

bad ed dadi brsed baw aeiwedif aaeb pad ,tot#727aa00~00 

ts sbex seed gnivad anc tasstaoo 9m te J, gbosas taco 

“ melo n inthe at ese oat oroted bas Sak (Sa8e, vm 
‘tawooos 0 oeio thet org ue on mi grew yodd tadt . 





truo0s BO TO ete ie it ae to fie edd to gmetst tet oat % 

at ore yas exo dd ase oH 80 eas to I twemt eth to. yan to. 
econsunttneo 4 at anbas tab og gaiyash fives sat Xe gariet pas. 
sialvo it 1aq to Eitd ody tadt tost sd? ao beasd at sotimetace aie. 
such ed ti oat hersbre ase fi omit od¢ ta boll? tom eee 

“org tes stor yout tedt Use adaashacteb adt rot _fegsuseo bas. 

: tacit gee gat fit at welled ode te sayocoe se feixt t03, beram, 

een e385 odd oxotad eysh wet s fives belll tom ted rea 

“ea tvabl te sdg vd awoda ai aide ace bas ; eisizt ot. borebre, 

wen 8 tot nottom ttedt to évecque at etxabackab odt i baitt 
wea @ wi soliton edt no tats astoleeis SroosT SAT oieist 

“0 tedto Lssqvoo yd Detapeerqet sisw soastasted ert feted” 
~broleb edé 20 dose bas _istit-edd aemeds rot botseq gs odw eeodd 


mods Yo died Laie? wen @ Ledtogqve at Sivahttta as sb ddd’ 
tas Gs tee etivebitts act ya odd VWistiastedus gaied 








-ll= 


they relied uwoon their cowmesel, who advised them that the 
eourt had entered a rule upon the state to file a bill 

of particulars and that it was not filed until long after 
the time had expired; that it was not filed until about 
dune 12, 1925, and when thie was learned the defendants 
were advised by their counse) that it would be unnecessary 
to be ready for trial on Jume 15th when the case was set 
for trial; thet relying upon their counsel in this regard, 
they did not prepare for trial and were not prepared when the 
ease, over their objection, went te trial on June 15th; 
that at the time they were arrested in April, 1925, an 
Assistant State's Attorney, @ representative of the Paris 
Medicine Company, an attorney for the Burne Betective . 
Agency and a police officer came to the defendant Byrud's 
Plece of business and informed him that they wanted him at 
the State's Attorney's office; thet he went with them 

and was kept thereumtil 8:00 P.M. on the same day and was 
mot allowed to communicate with counsel or any oné else; 
that he was questioned relative to his knowledge of the 
commigsion of the crime in question; that he was told by 
the Assistant State's Attorney that if he would tell 211 that 
he knew no harm would come to him; thet he was alse told 
the same thing by the other parties who had him in custody; 
that he refused to and did not admit his guilt of any crime; 
that thereupon the Assistant State's Attomes ordered the 
defendants taken to the police station, which was done end 
they were held without booking or warrant; that they were 
not permitted to talk or communicate with any persona; that 
they were then taken in a patrol wagon and held until ten 
o'clock the next day without food or drink; thet they then 
Obtained a release on bond and returned to their places 
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of business; thet about three o'clock in the afternoon of the 
same day the Assistant State's Attorney and other parties 
and a detective from the Burns Detective Agency again 

went to the defendsnt Byrud's place of business; that the 
detective learned that the defendant Byrud belonged to the 
Magsonie Order and told Byrud that if he would tell all the 
truth about what had taken place, no harm would come to 

him and he woubd not be prosecuted; that thereupon Byrud 
stated that if they would do the same for the defendant 
Lipshute, he would make a full statement of all he knew 

in regard to the matter; that the detective then stated that 
both the defendants would be given immunity and would not be 
prosecuted; that efterwards they met the detective as per 
appointment at six o'oloek in the afternoon then they hed 
their first meal in two daya; that the defendants then went 
to the offices of the detective azency and talked over the 
matter, and that defendants told MeKee, the detective, 
frankly and without reservation all that they knew of said 
cause, and that afterfardse in accordance with the agreement 
with MeKee, on the next morning, they went to the State's 
Attorney's office and then repeated their stories there, which 
was taken down by a stenographer; that thie was Gaturday 

and that the Assistant State's Attormey told them to return 
Monday end sign the statements made by them; that they did 
return on Monday but refused to sig the statements because 
¢hey did not contain any promises of immunity, snd thereupon 
the Assistant State's Attorney told them that he did not care 
whether they signed them or not and they then left. The 
affidavits further set up that they were willing upon the 
trial to relate 211 the facts contained in the effidavits 
and sougkt to do so throvgh their counsel, but that the court 


wh E~ 


edt to mponredts ed¢ at dseio'e serie guede tad? jeamatend, to 
aebits teiie bas yeatodtA gtatare taatchesd odd yeh omae 
xisge yoooss evitectsd emu att mor? eviteeteh o bre 
et dad yeaenitaud to conta sthewtya tachosteh off of taew 
oid of begnofed boty tuchnetabh edt tart Seatael evitoatab 
av? Ifa tiet binew o4 Tt gad? Awtes biet daw t9btO etmoneM 
et Smoo bivew mead om gseeiq sedet bad tady ¢uods dtast 
bvave scqworsd? tadt phsdmoeeesg ed ton Sdvow ed One mid 
fnebnstsd sit rot emee edt eb S trow yods TE dedt. hetate 
—'swraged od Lis te tagmedsde Lint « elem bloow ed.,.otudegia 
gad? Sotsts asdt evidgastab edt tad? qrettem edt ot Buaget at 
ed ton Sivew tae yYtidinmenst mevig ed Bivew atashostsh ods . il 
rey es avitseted edt tox yout ebtewretts tadt ghetuc 
bed qedt asd -ecoavetle act of deofo'e aia te tra 
énow asd etachastet oft tad. geyed. owe. oh Laem. tout siods 
ett seve bodist fas Yo 29Es arétoeieb-sdt te coq tite pdt ot 
2avitsets oft soto bfet atashzeteb ‘todd bos. xettan 
bise Yo wend yest tedt ffs noitsvreset tucdtéw bas yldaast 
tapaerhs odd ctiw sonebtosoe si abratwedts tedt pas. .2Engo 
etetat® od? od tus yedt «gsioton dsc ed? mo gsoloMddiw 
coldw ,otedt asixetes «ied? bedseqot nod? bar geltto glysstorga 
‘aebivtel ass eld? gadd yredqangorete « yd mwok medet esw 
‘Mute ef madd biot Yourotth oleterR sastetoes odd. todd bas 
(bah yet ame yood? ye oben afasestats edd apie bas, yebaok 
cnssosd staomedsts edd cyte ot besuIes tud Yebaok 80, mutex 
Hoquetads bas ,ytinugmi te seaimetg yas aistaeo. Fon bED, ods 
orao tom bib od Sedd wedd blot. yormotta etegete. dasteieas edd 
ody othe gedd yodt bas goa. 70 modt, bemgte usdd xodtede 
edie mows gall liv exew yeas sadt wm a9: reditut gtivabstte 
» Sivablitte edd at Sealasaoe atost edg oe EE A 
truce, edt —_ aud. logmuao. Mil Ager } 











-13- 


Tuled that anything thet transpired between them and Hexee 
was immaterial, Thies is rather a novel way of securing a new 
trial. The defendants were present in open court and should 
have then testified or at least an offer should have been 
made by their counsel as to what they would testify to end 
not wait until they were convicted oni then set up by way of 
affidavits the facts that they should have testified to on the 
trial, Moreover, we are clearly of the epinion thet these 
affidevite, as well as the evidence in the record, shows 

the guilt of the two defendants beyond 211 reasonable doubt. 
fhere is ne denial of their guilt in these affidevits, but 

on the contrary, they admit their guilt, There are a number 
of errors in the record and would werrant & reverse] of 2 judge 
ment in a criminal case under many circumstances, but we are 
of the opinion that that/ane not to be the result here where 
there cam be no doubt of the guilt of the defendenfs. People — 
¥. Halpin, 276 Til, 365; People v. Stover, 317 Ili. 191; 
People vy. Thompson, 321 Ill, 594; People v. Kessler, 324 Ill. 
304. 


Although the point is not made, we are compelled te 
reverse the judgment ani remand the cause so that a proper 
judgment may be entered on the verdict. By verdict the de- 
fendants were found guilty end their punishment fixed by 
the jury at imprisonment in the penitentiary and 2 fine of 
$1,000.00, Te sentence should have been an indeterminate 
one in the penitentiary end net fixed at one year as wes done, 
People v. Graves, 304 Ill. 20; People v. Lloyd, 304 111. 23. 
Hor wae the court warranted in adjudging that the fine of 
§1,000,00, imposed by the jury om each of the defendants 
should be worked out in the House of Gorrection, There is no 
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warrant in the law for such a judgment where the defend 
ants are found guilty of conspiracy under Sec, 46 of the 
Criminal Code,and the penalty fixed at imprisonment in 
the penitentiary and a fine imposed, as was the fact in 
the instant case, 


For the error in not entering the proper judgment 
‘on the verdict, the judguent will be reversed and the cause 
remanded to the Oriminal Court of Ceok County with directions 
to the court to enter a proper judgment sentencing the de- 
fendants on the verdict, This is the proper procedure, 
People vs Boer, 262 I11. 152; Wallace v. People, 159 I11. 
446; People vs Goleman, 251 Ill. 497. 





REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, Psd. AND THOMSON, J. CONCURe 
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CARL LARSON, 
Defendant in Error, 
ERROR TO 
Ve 
MUNICIPAL GOURT 
E. KAHN & COMPANY, @ corp., 


Plaintiff in Error. 


OF CHICAGO, | 


ce Me Ce et Se Nl Cr Cees Nc itt ntl 


Opinion filed March 2, 1927. 


2DAAT.A.63T 


SS 


WR, JUSTICE O'CONNOR delivered the opinion of 
the court, 


By this writ of error the defendant deeks to 
reverse a judgment entered against it on March 7, 1924, 
for $625.00. 


The record discloses that on January 29, 1924, 
plaintiff filed his statement of claim alleging that the 
defendant owed him $625,00 for potatoes sold and delivered, 
The suit was returnable February 5th and on that date the 
defendant's appearance was entered by its counsel as "E, Kahn 
& Co., 2 Oorp. herein sued as E. Kahn & Co." The defendant 
was named in the praecipe and statement of claim and sugmons 
as "E, Kahn & Company." ©, the Sth of February an order 
was entered giving the defendant ten days wibhin which to 
file its affidavit of merits, On February 19th no affidavit 
of merite having been filed, the defendant was defaulted 
and judgment entered for $625.00. This was vacated and set 
aside on February 23rd, by stipulation of the parties, and 


the defendant given ten days within Which to file an affidabit 
of merits, The defendant failed to file any affidavit of merits 
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and on March 7th it was again defaulted and judgment entered 
against it for $625.00, On, May 3nd by stipulation of the 
parties, the default and judgment of March 7th was vacated 
and set aside and the defendant was given leave to file its 
affidavit of merits within ten days from April 30th. on 

Way 14th the defendant having again failed to file its affie 
davit of merits, a defaalt judgment was entered against it for 
a third time for $635,006 On June 12th, the record discloses, 
that an order was entered setting aside and vacating the 
default judgment of May 14th and also setting aside the 
order of May 12th which vacated the default and judgment 

of March 7th, and it was further ordered that the defendant 
be given ten days within which to file a petition to vacate 
the default and judgment of March 7, 1924. Afterwards on 
November 7, 1924, on motion of the defendant, it was ordered 
that the defendant be given leave to withdraw its petition 
to vacate the judgment of March 7th and leave was given 

the defendant to file and amended petition within five 

days. On December 26th, following, an order was entered 
reciting that the matter come on for hearing op the defend» 
ant's petition to vacate the default and judgment, and that 
the court found against the defendant end dismissed its 
petition, from which order the defendant prayed an appeal 

to this court, which was allowed upon defendants filing its 
bond in the sum of $1200,00 within twenty days and bill of 
exceptions within thirty deys. On January 15, 1925 the de=- 
fendent moved the court for leave to file another petition to 
vacate the judgments. The motion was denied and an appeal 
prayed and allowed to this court upon the defendant filing a 
bond of $250.00 within twenty days and bill of exceptions within 
thirty days, and on that date the defendant filed its appeal 
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bond, which was approved by the court, 


Afterwards on January 24, 1925, by stipulatiog 
of the parties the order approving the appeal bond of 
January 15th was vacated and set aside and the appeal bond 
withdrawn, and it was further ordered that the order of 
December 26, 1924, above mentioned, be vacated and set 
aside and leave wae then given to the defendant to file 
an amended petition to vacate the judgment and the defend= 
ant was ruled to answer the same within ten days. On 
February 21, 1925, the court overruled the defendant's 
motion to strike plaintiff's motion to strike the amended 
petition of the defendant, and the defendant's amended 
petition was stricken for want of jurisdiction. From 
this order defendant prayed and was allowed an appeal 
to the Supreme Court upon filing a bond within twenty 
days and bill of exceptions within ninety days. The 
appeal bond was filed and apparently this proceeding was 
dismissed by the Supreme Court. Later the defendant sued 
out a writ of error from the Supreme Court and thet court 


transferred the cause to this court, 


From the foregoing recitation of the facts 
as shown by the record, it is clear that the defandant 
has been trifling with the courts, Three judgments were 
rendered against it end later it filed three petitions to 
vacate the judgment of March 7, 1924, 


The defendant first contends that the judgment is 
wrong and should be reversed because the judguent is against 
E. Kahn & Co. “without BE. Kahn & Cos having been @ party to 
the suit is not a judgment against the defeniant E. Kahn & 
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Company, a corporation." This argument discloses further 
trifling with the court. The suit was brought against &, 

Kahn & Company, and that company was served, Its appear= 
ance was entered as Ey, Kahn & Co., a corporation, There is 


no merit in the contention, 


A further complaint is made that the court was 
without authority on June 12th to vacate the order of May 
B, 1924, which vacated the default and judgment off March 
7, 1924, because it is said the order of June 12th was 
more than thirty days after the entry of the order of May 
2nd, and that the Municipal Court is without authority to 
enter orders after the lapse of thirty days, It is true 
that the ijunicipal Court has no authority to vacate a judg= 
ment or final order after thirty days has elapsed, but that 
rule of law has no g@ppliceation because the order of May 2nd 
Was not a final orderg that order merely vacated the judg= 
ment and default and gave the defendant leave to file an 
affidavit of merits, Such an order is not a final order 
and may be vacated at any time while the suit is pendinge 
Moreover, the defendant is in no position to question the 
order of June 12th vacating the order of May 2nd, because 
the order of June 12th in addition to wacating the order 
entered May 2nd gave the defendant leave to file its petition 


- to vacate the default and judgment of March 7th, and the 


defendant afterwards treated this order to June 12th as 
valid and binding because it subsequently filed three 
@ifferent petitions seeking to vacate the defauvit and judg- 
ment of March (7the Having thus taken the position that 
the order of June 12th was valid and binding, the defendant 
Will not be permitted to stultify itself and now claim that 
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the court had no authority to enter that order, The 
defendant by filing its three petitions to vacate the default 
and judgment of March 7th treated that judgment as being in 
full force and effect and it cannot now advance any contrary 


positions 


The judgment of the Municipal Court of Chicago 
is affirmed. 
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TAYLOR, P.J. AND O'CONNOR, J. CONOUR, 
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OLIVE LEITCH and DOLLIE F. LEITCH, 
Plaintiffs in Error, 
ERROR TO 
Ve 
MUNICIPAL COURT 


OF CHICAGO, @ corporation, et al, OF GHICAGO, 





ARMOUR MECHANICAL COMPANY, 


} 

) 

UNICN STOCK YARD & TRANSIT COMPANY 
Defendant in ae ) 


i A. a e, eD Q 1 


OPINION filed " 2, 1927. 


WR. JUSTICE O'CONNOR delivered the opinion of 
the court, 


By this writ of error plaintiffs seek to reverse 
an order entered by the Municipal Court of Chicago on the 
3lst of July, 1924, by which the service of summons was 
quashed on motion of the defendant, the Armour Hechanical 


Company. 


On May 15, 1924, plaintiffs brought an action 
ef forcible detainer against eleven defendants for possession 
of certain real estate in Chicago, They also claimed $394,800, 
due them for the use and occupation of the premises by the 
defendents, Service was had upon all of the defendants, The 
Armour Mechanical Company one of the defendants in the trial 
court and the sole defendant in error in this court, filed 
@ motion to quash the service. The motion was sustained and 
the service quashed, All of the other defendants filed 
their affidavits of merits so that the cause is at issue 
as to all of the defendantay except the Armour Mechanical 
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Company. The service having been quashed as to it, plain= 
tiff moved the court for a default and judgment against it 
for want of appearance and affidavit of merits, this was 
denied, and it is obvious there was no basis for this motion 
because the service as to the Armour Mechanical Company had 
been quashed. The plaintiffs thereupon prayed for and 

were allowed an appeal to this court, upon filing their 
bond and bill of exceptions, Apparently that appeal was 
not perfected and on July 14, 1926 plaintiffs sued out a 
writ of error from this court making Armour Mechanical dom 


pany the sole defendant in error, 


The defendant contends that the order which is 
sought to be reversed by this writ of error is not 2 final 
order, and, therefore, the writ of error will not lie but 
should be dismissed, ‘e think it clear that this conten= 
tion must be sustained. Sec. 91 of Chap. 110 of our statutes 
provides that "Appeals shall lie to and writs of error from 
the Appellate or Supreme Gourt, as may be allowed by law, to 
review the final judgments, orders or decrees of any of the 
Circuit Courts, the Superior Court of Cook County, the 
County Courts oF the City Courts and other wurts from 
which appeals and to which write of error may be allowed by 
law." And the Municipal Court Act provides only for the 
review by appeal or writ of error of final orders, judgments 
or decrees. It is obvious that the case is still pending 
and at issue in the Municipal Court as to the other ten 
defendants. Furthermore it is not disposed of as to the 
Armour Mechanical Company, because the order merely quashed 
the service of the sugmons as to that defendant, but the suit 


was not dismissed as to it. But even if we assume that there 
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was a final disposition of the case as to the Armour 
Mechanical Company, the writ of error would have to be 
dismissed because the law does not permit the review of a 
case by piecemeal by the Appellate or Supreme Court, In 
People v. Banks, 285 Ill. 137, it was held that where 

a bill was dismissed as to one or more of the eastine for 
want of equity and the case remained pending as to the other 
parties, the complainant could not prosecute a writ of error 
until there was a final dispositiog of the case as to all of 
the parties, and that if a writ of error were sued out 
before a final decree or disposition of the cause as to 

all parties , it should be dismissed by the court on its 
own motions The court there said (p.140) "The decree 

in thie case that we are asked to reverse on this writ of 
error is not a final decree, This court has frequently 
held that if a bill is dismissed as to one or more parties 
for want of equity and the case still remains pending as to 
other parties, the complainant cannot prosecute a writ of 
error until there has been a final decree or disposition 

of the case as to all of the other parties. The reason 

is that such decree is not a final decree within the meaning 
of our Practice Act, and this court has therefore no 
jurisdiction to review it. Under such circumstances this 
court will dismiss the writ of its own motion. (Bucklen v. 
Gity of Chicago, 166 I11, 451) * * * While there are ex- 
ceptions to the rule that this court will not review a 
decree under the circumstances here presented, yet it ia clear 
from the decisions already cited that this case does not 
come within the exceptions but is one that should not be 
reviewed on writ of error until it is disposed of as to 

all of the parties,” 
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In the Bucklen case cited by the court in the 





Banks case, it was stated that an appeal from an order of 
court which was not final will be dismissed in the absence 
of any showing that particular hardship will result from 
such dismissal, Ip the instant case there is no suggestion 
that any particular hardship will result unless this writ 

of error is passed upon by us upon its merits, and we cannot 


see how such a suggestion could be seriously urged, 


The order sought to be reversed by the prosecution 
of this writ of error not being final, the writ of error 
is dismissed, 


WRIT DISMISSED. 


TAYLOR, P.J. AND THOMSON, J. CONCUR, 
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ELIZABETH DURKIN, 


Appellant, 
APPEAL FROM 


Vp SUPERIOR OOURT, 


COOK COUNTY. 
EDWARD A. LIGHTFOOT, 


Appellee, : A TA whee 


Opinion filed March 8, 1927, 
MR. JUSTICE O'CONNOR delivered the opinion of 


the court. 


Plaintiff brought suit against the defendant to 
Mi 


recover damages for personal injuries, There was a verdict 


and judgnent in defendant's favor and plaintiff appeals, ad 


The record discloses that about 4:00 P.M. August 
17, 1924, as plaintiff was alighting from a southbound 
street car in Vincennes Avenue at 9lst Street she was 
struck and severely injured by defendant's automobile 


which wes being driven north in Vincennes Avenues 


It appears from the evidence that Vinoennes Avenue 
at the place in question runs north and south and Slst Street 
east and west; 9lst Street intersects Vincennes Avenue on the 
west, but does not extend east of that street, There is @ 
double line of street car tracks on the east side of the road~ 
way on Vincennes Avenue. The roadway for other traffic is 
west of the two street car tracks. There is a space between the 
west street car track and the pavement three feet seven inches 


Swhich is 19 feet, 





in width, West of that space is a Pa 
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7 inches in width. This latter part of the street is 

used for vehicular traffic. The evidence shows that 
Plaintiff, a woman about twenty-six years of age, was 

Tiding south in a street oar which was operated on the 

west track in Vincennes avenue. It was @ bright clear 

day. She was to alight from the street car at 91st street, 
and as the car approached that intersection, it slowed 

down and came to a stop at the usual plece = the north side 
of Ylst street, and plaintiff alighted from the rear.or 

north end of the street car. As the street car was approach 
ing S9lst street a Ford coupe was being driven north on the 
east side of the roadway of Vincennes avenue and when the 
driver of that automobile saw that the street car coming 
from the north, was going to stop near the north intersection 
of Sist street he slowed down and stopped near the south 
intersection of 9lst street so that when the automobile 

eame to a stop it was about fifteen feet south of the south 
end of the street car, The driver of the Ford saw that there 
was no one in the street to board the street car and therefore, 
knew thet the street car was stopping to discharge passengers, 
and that such passengers would necessarily, in going to the 
west side of the street, pass across the pavement in front of 
his car, The evidence further shows that defendant was driv- 
ing north in Vincennes avenue some short distance behind the 
Ford and as he overtook the Ford, which was stopped at the 
south side of 9lst street, he swung his automobile to the 
west and passed around the Ford and as he did so, the right 
front fender of his automobile came in contact with plain- 
tiff throwing her to the ground and severely injuring her, 
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The evidence further shows that when plaintiff 
alighted from the street car she looked to the south and 
to the north before proceeding west across the street, 

She saw the Ford coming from the south and saw it come 

to a stop, The driver of that car then signalled, by a 
nod of his head, for her to proceed westward across the 
streetZ At that time the strect car had just started 

up, Upon receiving the signal, she started and was some~ 
where near the center of the roadway when she was struck 
by the defendant's automobile as above stated, The man 
who was driving the Ford automobile and his wife who 

was riding with him and two men who were operating a oii 
filling station near the northwest corner of the street 
intersection and plaintiff, herself, testified substantially 
as above stated, Piaintiff also testified that she did not 
see defendant's automobile wntil she was struck, Some of 
these witnesses also testified that defendant's automobile 
in passing around the Ford and when it struck plaintiff 
was traveling at the rate of fifteen to twenty miles per 


hours 


Defendant and his sister-in-law, who wae with him 
in the car at the time, testified on behalf of the defendant, 
fheir testimony was te the effect that as they were approaches 
ing 9lst street from the south they saw the Ford automobile 
stopped in the roadway ahead of them and that she street oar 
passed the defendant's automobile before defendant had 
reached the Ford car; that upon overtaking the Ford car, ; 
which was standing in the street, defendant shifted his ear 
into second gear and proceeded to pass around the Ford at 
about ten miles per har and as he did so plaintiff walked 
into the right front fender of his automobile, They both 
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testified that they never saw plaintiff until she struck 
the fender, All of the witnesses testified that the motore 
man and conductor of the street car came back to the place 
where plaintiff was injured and that she was taken in an 


ambulance to a hospital. 


This is substantially all the evidence as to 
how the accident occurred and plaintiff contends that 
the finding of the jury in favor of the defendant is, against 
the manifest weight of the evidence and we are clearly of 
the opinion thet thie contention must be sustained. There 
is little or no dispute in the evidence and in omr opinion 
it clearly shows that the defendant was negligent in driving 
around the Ford which had stopped in front of him, and we are 
aleo of the opinion that there is little or no evidence 
tending to show that plaintiff was guilty of any negligence, 
The only dispute in the evidence was to the position of the 
street car when defendant's automobile passed around the Ford. 
Plaintiff's witnesses gave testimony to the effect that it 
was just passing the Ford, while the defendant's witnesses 
testified to the effect that it was a little farther south, 
but we are of the opinion that the version as testified to 
by plaintiff's witnesses is more in accordance with the 
fact, because all of the witnesses testified that the street 
ear men came back to the place where plaintiff was struck, 


Pleintiff also contends that the court erred in 
giving instructions Nos. 9, 10, 13, 14, 15, 17 and 18, on 
behalf of the defendant, Instruction 9 told the jury that 
the burden was on plaintiff "to prove that the defendant 


fours ede ffitne Tevassly wee Teves wat sade bottitest 
mroron edt tat bet ttiteed ROR eatin adit ‘ke LEA sebno® outs 


ee 
we 


eonle eat of wad emo 280 feorte oct ‘te rotoshaeo bas om 
ag ot pedal eaw edn tact bate borat at asm ‘Witatalg eros 
ist bqned id of epasiudus 

ot a8 somebive oft Lfs ylieltastedve eb abek joe e 0) 
fedt ebuoynes Teivgaiele one bertpeo tushicoe edt wed 
sentogs eh utegbasteh: oit-to coret nf yest edt to gartbakb-eds 
te yYinaelo et. ey Ans soaehtve ett te ¢tigter teetinam edt 
ered?  sbentstese od tam aoitaatnos elds tedt gotaiqo edt 


notaigo 29 Ai bas soasbive sat ak stuqeth em to ahet bh at 


gaivith a tasgilgen ssw tashastsh oat telt ewes: yinee to tt 
ate Ow bas yuid to ¢aott at beeqotm Sod dotdw brot edto bavers 
gongbive on to eiteli ef eredt tedt se tatqe edt-te onde 
sonegitgen ye to ytling ase Viltmiely dadt wede of guthmet 
edt Le oLttineg ese of aow oomebive edt mt etmpedh! eLmooent 
biol edd pavers hesesg Slidorotus widuahas tat wot ceo doerta 
dk gens footie ait ot ywormttsst evan eseabntiw: et Mat mbalt 
soseontin altaahneteb ont ofidw .fto? od gateesqg teut eee 
edison, radtrst olde it 8 gow tf feds tookte one ot battidwes 
9 boihitess Bs noises ev ent sted sto Latero ont to ora ot ee 
add dttw sonebtovas ti stom at aonaent iy elpteemtete ” 
footie ¢ ens dans belt tt eer eosaontiw edt te ifs eecoed toa? 


tootts bil thbtabstg ovodn met ent al Sent eeso HOs TO 


“ie OP) Se 4 
gi Doors Srvoo sit Fedt abmoedines. cele Rate tease bowen 
OG) SL bine VL GL od etl ivi Pl © ss eaoktoonteat wet 

tad yurl ont blot @ sotpown fon] vteehme eb edt ko ‘Eiadiod 
 tisbastes eat redd every oF * Yhttatata a nem ane altt 


Dies swe 3 is Cae iy ROR, vite aie: aaa dnendan 








vee 4, 4 wr of %2 r ” t hb % 
tan need é PRD: 2 EU RR Bee gata! 








= 


is guilty and also to prove that she was in thd exercise of 
ordinary care for her own safety." We think this instrue 
tion should have required plaintiff to prove that defendant 
was guilty as charged in the declaration and that she was 

in the exercise of ordinary care for her ow safety at and 
before the time of the injury by a preponderance of the 
evidence, . By instruction No. 10 the jury were told that 
plaintiff was required to prove, by & preponderance of the 
evidence, "that the ceuse of the alleged injury was the 
negligence of the defendent as charged in his declaration," 
The jury might have been misled because the defendant had 
filed no declaration, Obviously the word should have been 
"her®, Instruction 13 directed a verdict and was inaccurate 
in a number of particulars, It told the jury that if they 
believed from the evidence that the plaintiff failed to 
exercise ordinary care for her own safety and that such 
failure, if the jury believed there was such failure, 
*helped in any way to bring about the accident” she could 
not recover, This instruction should have been given. 
Plaintiff was required to show that she was in the exercise 
of ordinary care for her own safety at and before the time 
she was injured and this must be shown by plaintiff by 4 
preponderance of the evidence, The phrase "helped in any 
way" should have been eliminated as it is inaccurate. Pjain- 
tiff could not be “barred from a recevery on account of any 
negligence on her part unless such negligence proximately 
contributed to the injury, Instruction No. 14 told the 
jury, among other things, that if they believed from the 
evidence that the defendant exercised ordinary care to avoid 


the injury, plaintiff couki not recover, There was no evidence 
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tending to show that the defendant did anything to avoid 
striking plaintiff, beceuse the evidence all shows that 

he did not see her until she wae struck, Instruction No, 

15 was to the effect that if plaintiff's negligence caused 
er ontributed to producing the injuwy she could not ree 
cover, As stated it omitted she element that hermegligence 
proximately contributed to bringing about her injuries, 
instruction 17 was apt to be misleading, By it the jury 
were told that the law of contributory negligence forbids 

@ recovery by one who by his own fault brings an injury 

upon himself, The jury might understand that there wae 

an implied assumption that plaintiff was injured through 

her own fault and this same idea was emphasized in the last 
part of the instruction, which said that it was not a ques- 
tion of comparison *as to who was most at fault,” Instrue 
tion 18 told the jury that contributery negligence ueant 

the doing of some negligent act by @ party injured which con- 
tributed to “or helps to bring about" the injury, It omitted 
the element that the negligent act must proximately contri- 
bute to bringing ebout the injury and the word "helps" was 


improper in any view. 


The judgnent of the Superior Court of Gook County 


is reversed and the cause remanded for 2 new trial. 


REVERSED ANDRREMANDEDs 


TAYLOR, Ped. AND THOMSON, J. CONCURs 
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BISHOP-WYATT COMPANY, 
a corporation, 


slid 
APPEAL FROM 


Ve GIRCUIT COURT, 


QOOK OOUNTY, 
J. R. LUDWIG, 


Appellee, 
Opinion filed March 2, 1927, 


MR. JUSTICE O'CONNOR delivered the opinion of a1. 


the court. PAA TA. CS" 


i 
Plaintiff brought an action of assumpsit against 

the defendant claiming $1388,45, being $1000.00 loan and 

the balance due for commissions paid by plaintiff to the de-~ 

fendant which had not been earned by him. ‘The case was 

tried before the court without a jury, there was = finding 

and judgment in defendmt's favor and plaintiff appeels, 


The record discloses that plaintiff and fhe de=~ 
fendant entered into a written agreement whereby the defend- 
ant was employed "to sell our 52 success thoughts and sug- 
gestions with pertfolios and illustrated jim letter service." 
The contract further provided that defendant was to receive 
as compensation a commission of 40 percent of the net total 
on orders secured by him; that the commissions would become 
due when plaintiff had received payment in full from its 
customers; that plaintiff should furnish the defendant with a 
"drawing account on all contracts secured by you not to 
exceed seventy-five per cent (75%) of your earned commissions 


on contracts closed during the week in which the advance is 
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made, Limit drawing account not to exceed One Hundred 

and Fifty Dollars ($150.00) in any one week, The balance 
of the commissions due you after advances as above out 
lined have been deducted shall be paid after we have re- 
ceived payment in full from the customers you sell," 

It is further agreed that the Bishop-Wyatt Company will 

set aside or loan to you One Thousand Dollars ($1,000.00) 
which may be used to make up difference between earned com 


mission and draw of $150,00 for each week," 


After the contract was entered into, thedefendant 
went to work as required by the contract and earned commissions 
amounting to $4490.87, During this period some thirty odd 
weeks, plaintiffs had advanced to the defendant $150,00 a week 
until such advance reached the sum of $1000.00 when such 
advances were discontinadd, Plaintiffs also paid to the 
defendant during this period of time as and for the commis— 
sions which he had earned $4879.32, Sc that the defendmt had 
received from the plaintiff in all $5879.32, while he had 
earned as commissions $4490,87, and the difference between 
these two sums $1388445, plaintiffs sought to recover in the 


instant cases 


Plaintiffs! declaration consisted of special counts 
and the common counts and a copy of the account and affidavit 
of claim was filed with the declaration, This sets up in 
detail the business done by the defendant for the plaintiff, 
the charges made and the commissions earned, eto, The defend- 
ant filed the general issue and affidavit of merits, but there 
Was no contention made by the defendant that the account and 
affidavit claim filed by the defendent was inaccurate in any 
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respect, The defendsnt's position was that after the parties 

had entered into the written agreement, defendant's duties 

were changed so that he was required to spend more money in the 

prosecution of the plaintiffs! business than would have been 

required had the written contract remained unchanged. The 

court expressly found from the evidence that no such change 

in the contract had been made. The court further held as a 

matter of law that the defendant wae not obligated-to repay 

the $1000,00 or any part thereof that had been advanced by 

plaintiff te the defendant, because the contract did not so 

provide. In this we think the court was clearly right, The 

substance of the contract was that the defendant was to receive 

40 percent camissions on the contracts he had obtained, on moneys 

received by plaintiff on these contracts from its customers, 

and that plaintiffs would advance defendant $150,060 a week 

as & drawing account up to the sux of $1000.00. This is 

the testimony of plaintiffs! president, fhe contract then 

provided thet after applying the $150.00 per week advanced, 

on the commissions earned, the balance of the commissions 

Would be paid by plaintiff to the defendant. There was no 

provision that the $150.00 per week advances or any part 
thereof should be refunded in ease the commissions did not 

| equal that sum, It has been held in such case that in the 

absence of an express agreement to pay back amounts advanced 

to an employee in anticipation of expected commissions, or words 

in the contract showing the employee to be persoysily liable 

to repay such advancements, they are not to be treated as 

loans and the employee is not liable to repay this employer 


in case the commissions did not amount to as much as the 
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advances, Felsenths] Bros. & Oo. VY» Gradwohl, 217 I1l. App. 
170; Nelson v¥. American Business Byreau, 241 Iil. App. 432, 


and suthorities cited in those two cases, The fact that the 
written oontract states that plaintiff “will set aside or 
loan’ the defendant $1000,00 to be used to make up the dif- 
ference between his earned commissions and $150.00 a week, 
does not change the situation, The $1000.00 advanced, as 
disclosed by the record, cannot be considered a loan, be- 
cause the contract provided that after the advancement to 

the defendant of $150.00 a week, the balance of the defend= 
ant's commission over and above this sum of $150.00 per week 
would be paid by plaintiff to the defendant when the commise 
sion should have been collected by plaintiff, 


fhe undisputed evidence in the record, however, 
is that phintiff had paid the defendant for mmmissions 
$632.50 more than the defendant was entitled to receive. 
This was brought about by the fact that plaintiff was unable 
to collect the fill contract prices from some of its customers, 
The statement of the account filed by plaintiff showed that 
the amount of these over=payments was $672.50, but on the 
trial @ witnees for the plaintiff testified that since the 
account had been made up, plaintiff had collected $100.00 
more, and that the defendant would therefore, be entitled to 
$40,00 commission. This $40,00 deducted from the $672.46 
leaves a balance of $632.40, This is money which the defende 
ant had received from the plaintiff which in @quity and good 
conscience he ought not to retain, and under the common counts 
filed by plaintiff, the plaintiff is entitled to recover this 
sum, Wo suggestion was made to this effect on the trisl nor 
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is there any such suggestion made in this court, but upon a 
consideration of the record, we think plaintiff ought to be 
given a judgnuent for the $632,40, there being no dispute 

in the evidence, as to the over~-payment, 


The judgment of the Circuit Court of Cook County 
is reversed with a finding of fact and judgment will be 
entered in this court in favor of plaintiff and against 
the defendant for $632,40, Each party will be required 
to pay its or his ow cost in this court. 


JUDGMENT REVERSED WITH A FINDING OF FACT AND 
JUDGMENT ENTERED IN THIS COURT. 


FINDING OF FACT: We find as an ultimate fact that plaintiff 
has overpaid the defendant $6323.40, 


THOMSON, J. CONCURS; 
TAYLOR, J. DISSENTS. 
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L. VOGEL AND 8. KOHN, ce—partners, ) 
trading as VOGEL & KOHN, 
Appellants, 
APPEAL FROM 
Vs | CIRCUIT COURT, 
COOK COUNTY 
L. Ae GRIFFIN AND J. BENWON, co-~ : 
pertnera, trading as BENNON-GRIFFIN 
60. , ) 
Appellees, 
Opinion filedMarch 2, 1927, 
MR. JUSTICE O'CONNOR delivered the opinion of 
the court. So)» A A f* ¢> ae 
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Plaintiff brought en action ageinst the defend 
ant before a justice of the peace in the town of dicero, 
and had a judgment by defeult of $109,50, The defendant 
appealed te the Cirowit Court of Gook County, and when the 
case was reached for triel on March 25, 1926, the record 
discloses, that rlisintiffe failed to prosecute their ult 
ani, on motion of the defendants! attorney, it wae dismissed 
at plaintiffs! costs for want of prosecution, Five days 
later counsei for plaintiffs served notice on counsel ‘for 
the defendant that the would appear the following day. 
and move the court to vacate and set aside the order of’ 
dismisses] and ask that the cause be re-instated and in 
support of that motion an effidavit was made by one of 
plaintiffs' counsel, The court heard the matter on Mar oh 
Slet, denied the motion and plaintiff eppeals. 0 that 
the only question before us is did the court abuse its 


discretion in i the motion, 
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The only metter the sourt had before it on this 
motion, was the affidavit of one of plaintiffs! counsel; 
that affidavit sets up that the effient was assigned to 
conduct the trial on behalf of the plaintiff; that on 
Maroh 25, 1926, when the cause was on the trial eall he 
appeared in court and at that time requested the said 
cause to be held until 2:30 o'clock P.u. of that day, 
for the reason that at the hour of 3:00 o'clock on said 
day, affiant was scheduled to appear before Judge Friend 
in a foreclosure case, in which case there was @ motion 
for the appointment of a receiver set for 2:00 o'clock; 
that at that time the motion was called before Judge 
Friend and that opunsel was there engaged until 3:00 
@'clock in the afternoon; that immediately upon that 
matter being disposed of before Judge Friend, he went 
to Judge Swanson’s court, where the matter in question 
was pending, and then learned that the cause had been 
dismissed “at 2:30 o'clock P.M. or shortly thereafter 
for want of prosecution," and that affiant was actually 
engaged before Judge Friend at the time of the dismissal, 
We think the affidevit was clearly insufficient. It 
does not state that when counsel for piaintiffs appeared 
in court on the morning the case was set for trial before 
Judge Swanson, and requested that it be held until 2:30 
o'clock of that day, that the court agreed to this re- 
quest. For aught that appears the court might have 
denied the request. However, cowmsel in their briefs 
state that when the matter came on for hearing at 10:00 
o'clock before Judge Swenson counsel for plaiptifis 
appeared and made a recuest ae above stated, and that 


the court "granted said leave," But as we have said, 


ae haw 





eitt oo ¢! ereted bed drvoe aad <ottam yino on? 
pane 
sfonmuon te¥ticniads: tw ono te ‘Cheat ede. toms va 


no tadd {it halete oud te titasiac ie tale orl tovbaoe 
ed Irmo fated oft no now gewen ot codw BBCI .@8 dotaM 
- Bhek ect Detgesper eodt fade ta das tue ab betasag 
evab tedt to 0 toofore O88 tas bred oe 8¢ balsa 
bine co doofe'o 00:6 to xued edd te tat ovat odd tot 
Baeixt ogdut. sroted sa9qq6 ot beluberipe aaw tnattis yyab 
woktes € ote owewih-sad do dveont .eeco exwaodoorot « mt 
plocieto 94:8 not tae teviepat o te drantalogges edt rot 
sgbut, exoted belles saw nottom edt omit tedt, ta. sade 
GO2& kha Segagire eredd ew Leaanres hat anus Saeitl 
hed soos yfedstbount tadt qroeh... +m ont mi Aoolote 
tae ed abae tet enh eroted xe hee wath autted rosa 
“ oktaaup ae ott am ait exedw etrsoo utaoansne opin’ ot 
toed bed sauce off Yast dewraat medt 5.9 “pulbong eae eau 
“tot taste? ettuede +0 Met soos 1g 08:8 te* bonatmetp 
“eilavtes aa tee tt te dsl fee ro tte secon to tase x02 
efeaeiwe.tb ad? Yo anit edt ta baoicl sgbet acoted . begias 
tk .trotottives? yltsets eax tivabttts odt Amtdt ow 
“ boxseges ‘atiivntalg 1ot feameo asitw tedd ctete. ton "ved 
areted iste? rot tee san dame oie gatarom edt a0 ‘Fxbeo. nt 
obee thew bled od oF dade besneuper baa Cesersid eubut 














“ox Bidt of beerye #2000 edt gad yeh soit to sioeto"e 
“eval digie truoo et etesnqe tady Pdgua tot | oR 


‘wteind tleut at Toomseo toveron stesupor ‘ods’ betae! 
ork +6 antrand tot 0 a rotten oat mosie ¢ tacts ait Wate 
‘attivgtela tot feunreo hon mend sabut exotted fo! ‘9 
tedt bas yhotate oveda es teapot a shar ban pervect 
vice oved ew as dea ",ovsel hiss betmeng” treo ont 









—Be 


this does not appear in the affidavit filed by counsel, 
Moreover, even if the court had granted leave and had 
stated the case would be held until 2:30 o'clock, the 
affidavit further shows that counsel did not appear 
before Judge Swanson until after 3:00 o'clock and that 
the cause was dismissed at "2:30 o'clock or shortly 


thereafter,.* 


For failure to make a sufficient showing in the 
affidavit, the judgment of the CGireuit Court of Cook 
Gounty is affirmed, 


AFFIRMEDs 


TAYLOR, Peds and THOMSON, J. CONOURs 
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CHARLES O'LEARY, 


Plaintiff in Error, 
APPEAL FROM 


Ve CIRCUIT COURT, 


COOK COUNTY. 
COMMISSIONERS OF LINCOLN PARK, se 


2) 
ae 


Defendant in Error, . “ae ite ae: 3 


4 
RE a¢ ¢ A gi be VW 


Opinion filed March 3, 087. 


MR, JUSTICE THOMSON delivered the opinion of 


the court, 


The plaintiff O'Leary brought this action in 
assumpsit against the Commissioners of Lincoln Park, & 
corporation, to recover salary to which he alleged he was 
entitled, as a Civil gervice employee, from March 31, 1921, 
to the date on which he started his suit, ‘The plaintiff 
filed a declaration consisting of the common counts and a 
special count in which ke set out the various steps by 
means of which he came to be appointed to the office of 
time=keepers pursuant to civil service examination, and 
performed the duties of that office from April 1916 until 
March 31, 1921, since which time he alleged he had not been 
permitted to ocoupy the office nor receive the salsry 
appropriated for its inoumbent; that on the last mentioned 
date the defendant pretended to abolish the office and 80 noti- 
fied the plaintiff, put the plaintiff alleged that said office 
was not in fact abolished, but on the following day, one 
schuidt was illegally appointed by the defendant, to this 
same office, which the plaintiff had heretofore occupied, 
with! te same duties attaching thereto; the defendant having 
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illegally changed the name of the office to “assistant fore 
man”, It was further alleged that the defendant had made 

the usual appropriations for the office of time—keeper; that 
no charges had been preferred against the plaintiff and he 

had always stood ready, willing and able to perform the ser= 
vices and duties of a time-keeper, but the defendant had re= 
fused to permit him to perform such ditties since March 31,1921, 


The defendant filed a number of special pleas, 
one of which was to the effect that the office of time-keeper 
which the plaintiff had previously occupied had been abolished 
on March 9, 1921, and that the plaintiff had never made any 
effort, by the filing of a petition for mandamus or in any 
other manner, to review, vacate or set aside the order abolish—- 
ing said office or to establish his right thereto, The plain= 
tiff demurred to this plea and filed replications to the other 
pleas, The court refused to sustain the plaintiff's demurrer 
to this third plea and carried the demurrer back to the speobal 
count of the declaration above referred to, and sustained the 
demurrer to that count, ‘The plaintiff elected to stand by his 
declaration, whereupon judgment was entered in favor of the 
defendant and against the plaintiff. To reverse that judguent 
the plaintiff has perfected this appeel., In the other special 
pleas and replications thereto the parties had joined issue 
on the question of whether the office of timeekeeper had been 
in fact abolished, as claimed by the defendant but denied by 
the plaintiff. 


In support of shis appeal the plaintiff contends that 
there was no necessity of compelling the defendant, by mandamus, 


to restore him to the office of time#keeper because he had never 
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been out of the office. In our opinion that contention is 
untenable, Whether the office h-d been abolished in fact 


or the defendanthad merely pretended to abolish it, the 
plaintiff by his own pleading shows that he had been out 

of it since March 31, 1921. It is of course true that the 
defendant has a right to discontinue any office or position 
in good faith, if it becomes no longer becessary or useful, 
but neither it nor its civil service board has any right 

to continue the position in force and remove the plaintiff 
therefrom until charges have been preferred against him and 
sustained by the civil sefvice board in the manner provided 
by law, Nor can the defendant or its civil service board 
legally abolish an office or position temporarily for the 
unlawful purpose of later re-establishing it, either under 
the same or another name and installing some other person 
in it. People, ex rel Jacobs v. Coffin, 282 I11, 599 

ll dak, finding himself in the position of this plaintiff, 
has established his right to the position or office involved 
either by mandamus or other proper proceeding, he is not in 
@ position to sue the municipality, and recover his salary 
for the period he claims to have been illegally prevented 


from performing the duties of his position or office. 


It was held in city of Chicago v. People ex rel 
Gray, 210 Ill], 84, that even where an ousted employee filed 
@ petition for mandamus, seeking both to compel his reinstate 
ment end the payment of his s2lery during the time he had 
been illegally prevented from performing his duties in his 
position it was obnoxious to demurrer in seeking two kinds 
of relief, one of which, namely, his reinstatement, must pre= 


cede his right to the other, namely, the collection of his 
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back salary, Since that decision, however, it has come to be 
held that "no obstacle exists to the granting of complete re~ 
lief in one proceeding." People v. Coffin, 279 I11. 401; 
MoArdle v. City of Chicago, 316 Ill. App. 343. The court 
held to the same effect in the People ex rel McDonnell v. 
Thompson, 316 I11. 11. 


The plaintiff shows by his own pleading that he 
was a civil service officer or employee, He was removed from 
his office or position by the Park Civil Service Board, Before 
he may be in a position to bring an action at law against 
the Commissioners of Lineoln Park, for salary following the 
date upon which he was ousted from his office or position, 
it would be necessary by appropriate proceedings to which 
the Civil Service Board would be a necessary party, to establish 
that the position or office still existe and that he is legally 


entitled to it, and has been,ever since the attempt was made 


to oust him from it, City of Chicago v. People ex rel Gray, 
supra; Gersch v. City of Chicago, 192 Ill. App. 190. 





For the reasons stated, the judgment of the Circuit 


Court is affirmed, 
JUDGMENT AFFIRMED. 


TAYLOR, Ped. AND O'CONNOR | J, CONCURe 
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LEWIS-SIMAS-JONES COMPANY, 


Appellee, 
Defendant in Error, 


APPEAL FROM 
AND ERROR TO 
CIRCUIT COURT, 


COOK OOUNTY. 


Ve 


PETER PEERBOLTE, 


Appellants 
Plaintiff in Brror, 


Opinion filed March 2, 1927, 
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MR. JUSTICE THOMSON delivered the Ae O oh 
the court, 


The plaintiff company brought suit against the 
defendant Peerbolte to recover amounts due on three promissory 
notes executed by the defendant to the order of R. 0, MeGill 
& Co., and endorsed by the payee in blank, 


When the case was first tried there was a directed 
verdict for the plaintiff; on appeal from that judgment by 
the defendant, this court held that the issues involved 
should have been submitted to the jury and, because they 
were not, the judgment was reversed and the cause remanded. 
Lewis—Simas—Jones Co. v. Peerbolte, 237 I11. App. 647, The 
case was tried a-ain and, on the second trial, the issues 
were submitted to a jury resulting in a finding for the 
plaintiff and an assessment of damages amounting to $8,451.13. 

Judgment was entered on that verdict against the defendant; 
the latter prayed an appeal but failed to file his complete 
record in this court within the time allowed; he then sued out 
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a writ of error to review the judgment and, upon his motion, 
the writ of error and appeal were consolidated for hearing 


in this court. 


The evidence shows that a concern known as 
Peacock & Go.O0f Ghicago, owed a bulance of about #8,500 to 
R. G. MoGill @ Go. of San Franeciseo, Both of these concerns, 
as well as the defen’ent Peerbolte, were dealers in seeds 
and onion sets. In December, 1971 and January, 1923, MeGill 
was in Chicago pressing Peacock for payment of that account. 
The business of Peaccck & Go. wag not doing well end they 
were not in a position to make anysubstantial payment on 
their secount with weGill é& Go, But, Peacock @ Co, held 
two contracts each dated in April 1921, calling for the 
delivery of onion sets to Peacock & Co., in January and 
February 1923. One of these contracts was with Hau é Co. 
This called for the delivery of 106,000 bushels of onion sets 
at a dollar a bushel, The other contract with the Cooperative 
Onion Set Growers Association, of which the defendant Peerbolte 
was manager, called for the delivery of 11,000 bushels of onion 
sets at $1.10 a bushel and 3,000 bushels at $1.25 2 bushel. 
Delivery was due Peacock é Co, under these contracts at about 
the time MeGill was pressing for the payment of his account. 
At that time the price of onion sets had advanced to #1.50 
and $1.60 a bushel. 


After the plaintiff had introduced the notes in 
evidence, and submitted testimony as to the amount due 
upon them, thus meking out its prime facie case, Peacock, 
testifying for the defendant, stated that he told NeGill 
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about these contracts and suggested that if he would wait 

a little aamae his company would be in a position to liqui- 
date its neienant with MeGill & Go. out of the profits on 

the onion sets called for by these two contracts, but MeGill 
was anxious to get back to San Francisco and was unwilling 
to leave without some definite arrangement covering the pay= 
ment of his account; that MoGill suggested that they enter 
into some agreement coneerning these contracts and he asked 
Peacock to produce them so that he could submit them to 

his lawyer for the preparation of such an agreement and thet 
Peacock accordingly delivered the contracts to McGill for 
that purpose but without any endorsement or assignment 

by Peacock & Co, Peacock further testified that he never 
got anything from MeGill for these contracts and that MeG@ill 
did not credit anything on the indebtedness of Peacock & Co, 
in consideration of the delivery of the contracts, nor did 
he ever return them, but that about the middle of January, 
Peacock found that they had come into the hands of the de= 
fendant, He further testified that both Rau and the Goopera=- 
tive Onion set Growers Association made deliveries to Peacock 


& Co. under these two contracts, 


The defendent Peerbolte testified that on Janvary 
18, 1922, MeGill came to him with the Rau and Gooperative 
contracts, asking the defendant to handle the onion sets 
called for by the contracts and pay MeGill the amount of the 


indebtedness of Peacock & Go., ond divide any profit that 


might be made above the amount of that indebtedness between 
MoGill and himself "fifty-fifty". Apparently, the parties 
made an agreement on that basis, figured the profit involved 
in the contracts over and above the indebtedness from Peacock 
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& Co. to MeGill & Go., based on the then market price of 

the onion sets and, in consideration of the assignment 

of the contracts by McGill & Go. to Peerbolte, the latter 
executed the three notes here in suit, for the half of those 
profits due to NeGill & Go. on that basis. Peerbolte fur 
ther testified that, at that time, he was in doubt about 
delivery under these contracts and, for that reason, a 
clause was written in the notes he then gave WeGill which 
made their payment conditional upon such delivery, Shortly 
thereafter McGill came back to Peerbolte with those notes, 
asking him to give him three negotiable notes in place of 
them, as he Was anxious to go back to G2lifornia and wanted 
to be in & position to bank the notes. MoGill made this 
request because he seid *you know there is no question about 
the delivery now", and Peerbolte testified that he thought 
there was no question at that time about getting the onion 
sets and he, therefore, executed the negotiable promissory 
notes here in suit, which were substituted for the original 
three notes, the latter being destroyed at that time, 


The defendant testified further that he did not 
receive delivery of any of the onion sets under the two 
contracts, As to the Rau contract, he said he asked for 
delivery several times but covld not get it and then he 
got in touch with Peacock and the latter told him the onion 
sets called for under that contract were his, Still later 
Peerbolte seid he secuted an extension of the time of 
delivery. Peerbolte testified further that he was the 
manager of the Cooperative Association and the onion sets 


called for by that contract were wnder his control and he, 
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himself, delivered the onion sets called for by that 
contract to Peacock & Go., although he had signed and 
delivered these promissory notes to MeGill in payment 
of them and, that he made such delivery to Peacock, 
"because they were actually sold to the company and 
because I found out in the meantime how this contract 


was gotten by McGill from Peacock," 


Fram the cross-examination of the witness Peacock, 
it appears that efter his firm went through bankruptey, 
the defendant succeeded to the businees of that firm, 
Peacock testified that the defendant "took over my former 
business, I stayed there and mwansged it with him." He 
testified further that he had no connection with Peerbolte 
at the time he was testifying. The evidence shows that 
Peacock & Company went into bankruptey in March, 1922, snd 
Peacock testified thet the first thing he did after that 
was to sell pnion sets on commission. He said he sold some 
for Peerbolte, He further testified that he went to work 
for Peerbolte the latter part of June or the first part 
ef July. 


The record also shows that during the cross= 
exanination of the defendant Peerbolte, he was shown @ 
copy of an advertisement which had appeared in the magazine 
called "The Seed World® which advertisement hed incorporated 
in it a letter addressed "To Whom it May Concerns" That 
advertisement appears to advertise the business of Peter 
Peerbolte, "World's Largest Onion Set Grower and Dealer," * * 
"Wain Office and Warehouse, South Holland, Wllinois," and 


“Warehouses at Desplaines, West Pullman, Franklin, Lansing, 
Norwood Park» ®nd South Holland, Illinois." The letter 
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above referred to was deted May 1, 1932. It read as follows: 


“Having been well informed as to the position 
and condition of Mr. Everett R. Peacock, and the 
corporation which bears his name, as regards their 
finanbial difficulties, I am pleased to advise 
of arrangements having been made between Mr. Peacock 
and myself whereby I can, and do hereby cheerfully 
guarantee the fulfillment of any contracts or orders 
for onion sets which have been taken for future 
delivery, or which may hereafter be entrusted to his 
Cares 

It is my sincere hope thet Mr, Peacosk and his 
corporation will eventually work out of their financial 
difficulties, and in the meantime, I remain, 

Yours verp truly, 

Peter Peerbolte." 

When asked sbout this letter the defendant testified that 
the letter and announcement were used for the advertisement 
of his business in “The Seed World." He said the letter 
referred entirely to the next year's crop. He was asked 
whether he was concerned about Peacock making deliveries 
and he answered that he had bought certain contracts from 
the receiver for Peacock & Company and had “taken a certain 
amount of bushels for future delivery." Further, on cross= 
examination, he was asked whether he paid for the advertise= 
ment and he said he didn't know but he presumed he had. He 
was asked whether Peacock was working for him at that time 
and he answered: “He worked for me for some time." He 
was them asked to explain to the jury, if he had bought 
onion sets and guaranteed them for future delivery, ‘why 
it was that the adverisement came out under the name of 
Everett R. Peacock Company?” and he ssid he did not know 


why. 


In rebuttal, the plaintiff introduced testimony 
tending to show that when Peacock & Company went into banke 
, ruptecy shortly after the transactions involved in this case, 
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R. Oe McGill & Co, was not listed as a creditor, nor were 
the onion sets "represented by these warehouse receipts" 
listed as assets, Whether the onion sets referred to in 
that connection are the same as called for by. the Rau 
and Cooperative contracts is not clear, but that is the 
intimation and nothing appears to the contrary, further 
testimony submitted by the plaintiff in rebuttal was to 
the effect that frequent demands had been made uponthe 
defendant for the payment of these notesg and upon the 
occasion of such demands the defendsnt always promised 


to make payment within a few days, 


In support of his appeal the defendant contends 
that the only theory upon which the plaintiff could recover 
is that it was a holder in due course and that when it 
is shown that the title of one who has negotiated a note 
is defective, it becomes the responsibility of the holder 
to prove that he, or some one through whom he claims, got 
title as a holder in due course, Such was the holding of 
this court in connection with the previous appeal of this 
case based on Chap. 98, Par. 79, Gahill's Rev. Stat. 1925, 
This, however, is merely a rule of burden of proof, On 


the previous appeal this court pointed out that there 


was some evidence in the record tending to show that the 


title of McGI1l1 & Co. to these notes was defective, in 
that some evidence tended to show that MoeGill & do. did 
not own and did not have the right to pledge these con- 
tracts and, also, that at least one of these notes was 
negotiated after matutity. Some of the evidence contained 
in the former record, tending to show the latter item of 
proof, is not contained in the present record, There is 
other evidence submitted in this case tending to show 
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that MeGill & Co. did acquire title to these contracts, 
In the opinion filed by this court on the previous 
appeal, efter referring to the evidence as set out sbove, 
this court held that the questions involved should have 
been submitted to the jury and, therefore, the trial 
court had erred in giving the jury = peremptory instruc 
tion for the plaintiff. 06, the retrial of the case there 
was again sone evidence tending to show that the title to 
MeGill & Co. to these notes was defective and there was 

. evidence to the contrary. However, on such trial the 
sontroverted questions were submitted to the jury and 

it is not contended that their finding is asainst the 
manifest weight of the evidence, nor, in our opinion, 
could such a contention be made successfully, in view 


of all the evidence in the record. 


However, we are further of the opinion that the 
rule as to the burden of proof contained in section 59 
of the Negotiable Instrument Law (dehill's Rev. Stat. Chape 
58, Par. 79) which the defendant seeks to invoke here in 
his favor is not one of which he may avail himself, because 
he became bound on these notes prior to tke acquisition of 
the alleged defective title in them, After laying down 
the rule as to burden of proof which the defendant seeks 
to invoke, the paragrebh of the statute in question con- 
tinues to say, "but the lest mentioned rule does not apply 
in favor of ® party who became bound on the instrument prior 
to the acquisition of such defective title." Woodlawn Trust _ 


& Savings Bank v. Donaho, 239 [11. App. 158. 
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In further support of the appeal it is pointed 
out that the court instructed the jury to the effect that, 
where one takes a promissory note in the ususl course of 
trade for a valuable consideration, before maturity, and 
is not guilty of bad faith or possessed of knowledge im= 
peaching the value of the note, he would become & holder 
in due course and the note will not be subject to defense 
of failure of consideration in his hands, This instruce 
tion then went on to tell the jury that, if they believed 
from the evidence that the notes here in suit were trans= 
ferred in good faith for a valuable consideration, before 
maturity, and without knowledge of facts impeaching their 
validity on the part of the plaintiff, the defendant was 
not in @ position to defeat plaintiff's suit by showing 
that the notes were given without consideration or that 
the consideration had failed. It is contended that the 
court erred in giving such an instruction to the jury be- 
cause there was no evidence in the record upon which to 


base it. 


In our opinion the defendant is not in a posi- 
tion to urge this matter 4n as much as it does not come 
within any error which he has assigned upon thé record, 
Moreover, the defendant submitted and the trial court gave 
an instruction which was the converse of the one submi tted 
by the plaintiff, of which the defendant now complains. 

By the instruction submitted by the defendant, the jury 
was told that, wmless they believed from the evidence that 
the plaintiff became the holder of the notes sued upon 
before they were overdue, and that the plaintiff took 
them in good faith and for value, and without notice of 
any infirmity of the notes or defect in the title from 





~Qe 
























Setatog af ti iesqqe sit to tregqve redtxst af 
waedy gowethe ed? ot qriyt oft Betottent yoo ed? tat tuo 
to saxveo layer oft af oton Yeovelmotg 8 eeiet sno oxeity 
bas .Yirutes sxoted wettevebtenu’ sidavisy 2 tot ehate 
~mi sgheiwonl te beaeveraog co Mette? Bad to yittteg tom ek ig 





f: 





‘ ; ies ti ve" q 
_ | tebLod 8 smeosd hfvew et .ster edt te outer odd galdd seq 4 


i eenetsh ot gastdys ed tom Lliw eter “eit Bas eetwce oub Al 
~ourtegi aidt ,ebasd eld at aditerebience to omilts tt to 

Bevatiod yedt 2 feds yt ode Liey OF dé PhO a 

i ~enet erew tive at sted esten oft t4i¢ eodehive edé moct A 





























4 | stoted .noltarsiiames sidaufsy = tet mt8t boos af Betts? 4 
i. tiett yaidoasqmt stost Yo aghatwort teodéiy bas .yeltwdan j 
a eaw dashreteb etd .ttitetaly ody tw traq ete no YWibtiev ; 
ie aainode Witise e'ititatete testes ot wotvieed ni dae 

tere TO coltsrsbisaon tuoddiw sevig evéw eoton ed} pads : 


odt tact bebastaom at #€  vha list bad aottereptenoo on}. 
~ed YIwl edt of avitouttert as dows ‘gaivig at berre tryoo 
‘ot do i tw sess bressz ent at soasbive on saw ox9dt e6ya0. 
sth gaa 
~iweq s oi ton ef tasbasten aay woinige +96 ‘on naa ina 
smen ten s90b tt es tom we ab rottsn wide yt OF mole” 
 broves mit adqu femyteas asd od dite torte yu Wedd 
8v8g gruon febxt eit bas bett tadwe sesbdetss odd \eevesroM” 4 
battiodue eno alt to serovacs sit ean do tie nottountent as) é 
taielquos won Gnatneteh oft dotde te \ttivaten ede yd 
Vault dt .ousdasteo ont yd dotdingis aotiourdunt edd ya” 
_tadt: sonebive oat mort Devetiog yout eb ta <tadt —, 
_ stoq Dawe aston oat $0 xen Ton ot omsoae roth misty 9c 
Hoot Ititaiesla eft tedd bes pexrbrs one 
to soiten tuodtiw bas ,aulev 20% bas aghest how at aot 
mont eftte sue mi footed ro yates edt to ‘Wim 


bi pas eae es 










-10- 


the one from whom the plaintiff received thea, then the 
plaintiff was sot a holder in due course. In such a site 
uation the defendant may not be heard to complain of the 
instruction on the same subject submitted by the other 


side. 


For the reasons we have given the judgment of 


the Circuit Court is affirmed. 


< 


AFFIRME De 


TAYLOR, P.J. AND O'CONNOR, J. CONCUR. 
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FRANK KLANDER, 


Appellee, 
APPEAL FROM 
Vo SUPERIOR COURT, 
COOK COUNTY, 
8. Ae COHN, 
Appellant. 


reoh 2, ve : <p | 
Opinion 54 'F" ‘ 33 


MR. JUSTICE THOMSON delivered the opiniOn of 


the court, 


The plaintiff Klander brought this action on the 
case against the defendent Cohn, in the Superior Court of 
Gook County, to recover damages for injuries received when 
he was struck by an avtomobile being driven by one in the 
defendant's employ. The issues were submitted to a 
jury, resulting in a verdict for the plaintiff and a judg 
ment against the defendant, in the sum of $7,500, From that 
judgment the defencmnt has perfected this appeal, 


Only two points are urged here, First, that the 
verdict and judgment are against the manifest weight of the 
evidence on the issue of contributory negligence, and sedond, 
that the argument presented to the jury by counsel for the 
Plaintiff was improper and prejudicial. 


The accident in which the plaintiff received the 
injuries involved in this case took place abot 10 o'clock 


on an evening in July, 1923, on Irving Park Boulevard in the 


City of Chicago, That street runs east and west and is some~ 


what wider than the average city street at the point where 


this accident happened, It contains a double track street 


ear line. The plaintiff boarded a westbound street car at 
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the corner of Hoyne avenue, a north and south street intere 
secting the boulevard at right angles. The next intersecting 
street to the west is Leavitt street. Midway between Hoyne 
avenue and Leavitt street another north and south street 
known as Hamilton avenue extends from the boulevard south 
but not north, The car which the plaintiff boarded was 
crowded and he stood on the step of the rear platform, Shortly 
after the car left Hoyne avenue, the plaintiff's straw hat 
blew off and at his request the conductor stopped the car 

at the corner of Leavitt street where the plaintiff got 

off and the car went on, The plaintiff then started back 

to find his hat, running at what the witnesses generally 
described as a “dog trot," directly east in the north road- 
way of the boulevard, a foot or so north of the westbound 
street car track, About this time two automobiles were 
being driven west in Irving Park Boulevard, in that roadway, 
One of these westbound automobiles, to which we shall refer 
as the south car, was being driven near the street car 
track, Several witnesses say that it was within the west- 
pound track or straddling the north rail of that track, It 
would seem that the one in the best position to state just 
where that car was being driven was the witness Lunkes who 
was driving that car, He testified that his left wheels 
were a foot or so outside of the north rail of the westbound 
track, ‘The other westbound automobile, to which we shall 
refer se the north car, was being driven over near the north 
curb, That car was being driven by one Clamage, and he had 
two brothers with him in the car, one sitting at his right 
on the front seat and the other on 4 rear seat. The drivers 


of both the westbound automobiles saw the plaintiff's hat 
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blow off and fall into the street, and they both slowed Up. 
The south car had been obliged to stop at Hoyne avenue, by 
reason of the stopping of the street car at that intersection 
and it started up when the street car left that pointe It 
dees not appear thet the other car had stopped at the inter= 
section, It seems from the evidence that as Lunkes was slow- 
ing up, the north car came along and passed the south car 
and came to a stop where the hat was lying, and Clamage's 
brother who was sitting in the rear seat of that car got out 
and picked the hat up and then got back in the north oar, 
Both westbound automobiles then drove on for a distance of 
about 200 feet, at a comparatively slow speed. The testi- 
mony of substantially all the occurrence witnesses was to 
the effect that as the plaintiff came back along the street, 
looking for his hat, he was directly in front of the path 

of the south car which Lunkes was driving. The drivers 

of both cars saw the plaintiff from the time he got off 

the car until the accident happened. He came back along 
the street until he was within a few feet of the front end 
of Lunked@ car, About that time, according to the decided 
preponderance of the testimony, both these cars had come 

to a standstill, They were about opposite one another; and 
Lunkes testified that if Hamilton avenue had extended across 
Irving Park Boulevard he would have been at about the east 
crosswalk of that street. The plaintiff testified that as 
he started back after his hat he did not notice anything 
coming toward him at first, but as he got near Hamilton 
avenue he saw “some machines* coming toward him. One of 
them, apparently referringto the south car, he said was 
coming "pretty close", and he held out his hand and alled 
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out that he had lost his hat ar@und there somewhere, At that 
moment, as already stated, both northbound automobiles had 

come toaa stop, according to the preponderance of the testi=e 
mony; the plaintiff had either come to a stop also or sub= 
stantially so, and had reached 4 point directly in front of 

the south car and a few feet from it, when he heard someone 
call out "Here is your hat", Turning in the direetion from 
which these words had come, which was to the northeast, to» 
ward the curb, he saw the narth car standing there with one 

of the Olamage brothers holding his hat toward him from the 

rear part of the car. The plaintiff testified that the lights 
on the south car were burning brightly and that it was only 
after he heard someone call from his left, "Here ig your hat," 
that he noticed the north car standing near the curb. He 

then started in that direction to get his hat. When he had 
walked a few fleet, = some witnesses say more and some say less,- 
he was struck by the defendant's car, which was being driven 
west in the north roadway of the boulevard. I+ passed between 
the two standing automobiles, struck the plaintiff and inflicted 
the injuries which are the basigs of this action, The defend= 
ant's chauffeur testified that he was driving 12 or 14 miles an 
hour and that his car did not go more than 5 feet after striking 
the plaintiff, A brother-in-law of the defendant was riding 

in the car at the time and he gave testimony tending to core 
roborate the chauffeur, On the other hand, witnesses for 

the plaintiff testified that the car wes being driven at a 
speed varying from 25 to 40 miles an hour, and the distances, 
given by these witnesses, which the car traveled after strik- 
ing the plaintiff and before coming to a stop, varied from 15 
to 50 feet. It is admitted that no warning signal was given 
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of the approach of the defendant's car, lLunkes and the 
Clamage brothers testified t's t the first intimation they 

had of the approach of the defendant's car was when they heard 
the screech of the brakes, just before it passed in between 


their cars and struck the plaintiff, 


The plaintiff testified that after he heard some= 
one say, “Here is your hat," he took only a few steps before 
being struck; but he also said he thought the right fender 
of the defendant's car was the part that hit him. The driver 
of the north car testified that the plaintiff was just about 
to take his hat when he was struck, ~ "he was reaching out 
to get his hat." This witness also testified that he thought 
it was the bumper that struck the plaintiff, 


The witnesses differ as to the distance between 
the two standingeare at the time the defendant's car passed 
between them and struck the plaintif—. One of the Clamage 
brothers said there was "just enough room between the cars 
to permit another to pass, Another one of these brothers 
said the distance was eight or ten feet. ‘he defendant's 
driver said there was two feet between his car and the south 
ear and three feet between his car and the north car as he 
passed between them, The plaintiff said that as he heard 
the call from the north car, and started over to get his hat, 
® I looked and I didn't see no other car,” He also said 
that the space between the two standing cars, "looked to 
me t@ was impossible for a car to go through." He said he ~ 
did not see the defendant's car until it was three or four 


feet from him. He was then asked: "Go you do not know 


where it came from, do yout" and he answered, *I don't 
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know where it could come from." 


The defendant's driver and his brother-in-law were 
the only witnesses who gave any testimony on the course taken 
by his car just before the accident, The driver was not en- 
tirely consistent in what he said on this subject. He testi- 
fied that the south car was in the tracks, and he was driving 
in the roadway and north of the car in the tracks, On cross= 
examination he testified that he was not driving directly 

. pack of the south car, but two or three feet to the side 
of that car, He was then asked: ‘Well, part of your machine 
was back of him wasn't it?" His answer was: “after we had 
crossed Hoyne avenue, yes gir," The next few questions and 
anewers were to the effect that as he followed the south 
oar after leaving Hoyne avenue, part of the defendant's car 
was back of the south care The defendant's driver testified 
that the south car had not stopped but was still moving when 
the plaintiff “jumped out in front of him." He was then 
asked when he drove his machine to the north, and he said he 
didn't turn it to the north, He was then asked how he could 
pass the machine that was ahead of him and he answered, "Well, 
I was along side of him." He was asked if he hadn't stated 
that patt of his machine was back ef the other one and he 
said it was, “at one time," and he then added, "up until the 
time we crossed Hoyne avenue." Ten this subject was gone 
over again and he stated that the defendant's car never was at 
any time back of the o@her car,~ Tt was along side of him 
going side by side from the time we left Hoyne avenue. uy 


front wheels were about at his rear doors* 


It was for the jury to say, on ail this evidence 
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whether, in their opinion, the plaintiff was guilty of negli- 
gence which proximately contributed to the injuries he re= 
ceived, It has been held in a number of cases that it may 
not be said to be negligence per se for one pass over a 
traffic crossing without looking. The questiom presented 

in such situations is whether circumstances were present 
which might reasonably be said to excuse the failure to look. 
In the case at bar the plaintiff says he did look but he 

did not see anything approaching, It might be eonceded that 
the plaintiff was careless when he Left the street car and 
deliberately ran back in the roadway of the boulevard against 
the line of traffic, although he saw the lights ef an autoe 
mobile approaching. But that situation of danger did not 
result in his injury, ‘The driver of the south car came to @ 
stop, according to the decided weight of the evidence, end as 
the plaintiff stood or was walking within a few feet of the 
frogt of that car and when he heard someone call, from the 
north side of the roadway, “Here is your hat." he was not 

in danger. It would seem that the question of whether the 
plaintiff was guilty of negligence proximately contributing 
to his injury, must be judged by what happened after that 
time. After a careful consideration of all the evidence in 
this record, we are of the opinion that this court may not 
reasonably say that the econelusion whieh the jury reached on 
this question was against the manifest weight of the evidences 
In other words we believe that there are circumstances dis- 


closed by this evidence which might reasonably be said to 


have excused the plaintiff in his failure to observe the con= 


dition of the traffic, so as to avoid being struck. He was 
in the glare of the lights of the south car. He suddenly 
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heard the call from the side of the roadway, ~- "Here is 
your hat," and upon looking in that direction he saw the 
north car, from which a passenger in the rear seat was 
holding out his hat. Both these cars were in the north 
roadway at a stand=-still, according to the greater weight 
of the evidence. The question of the space between these 
two stending cers and the position of the defendant's car, 
ae it was coming from the east, is mot entirely clear. 

T,e evidence is to the effectthat the two cars that were 
standing in the roadway were about opposite the east cross= 
walk of Hamilton avenue, As we said in Elliott v. Trandel, 
227 Ill. App. 359, quoting from Stack v. Hast Sto Louis & 
Suburban Ry. Co., 245 11, 308, "It was impossible for him 





(plaintiff) by the exercise of a sufficiently high degree 

of care, to so discover the eastbound car and not have got 

in its way. He had, however, 4 right to rely upon his sense 
of hearing as well as of sight and to expect the appellant, 
in running its car past another car, stopped for the dis- 
charge of passengers, to give warning and observe the ordin- 
ance of the city in respect to speed. While the negligence of 
the appellant did not relieve the deceased from the necessity 
of exercising care for his own safety, it is to be considered 
in determining whether bis conduct was such as an ordinarily 
prudent man might have adopted under the circumstances, and 
that question was properly submitted to the jury." Applying 
that to the facts presented in the case at bar, we are of 

the opinion that this plaintiff had @ right to rely upon 

his sense of hearing as well as of sight and it was for the 
jury to say whether he was guilty of contributory negligence, 
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under all the circumstances shown by the evidence, it being 
conceded that no warning signal was given and that nothing 
was heard of the approach of defendant's car until the sereech 
of the brakes whin it was a few feet away from the plaintiff, 
One element fo r the consideration of the jury in this connec 
tion was whether the plaintiff was reasonably justified in 
bis thought that there was not room enough for another car 
to come in between the two standing cars, or whether if, 

in the opinion of the jury, the evidence shows there was 
sufficient room for another car to pags, the plaintiff might 
even then be considered as exercising a reasonable degree of 
eare for his own safety when #11 the other facts wete taken 
into consideration, such as, for exemple, the fact that 

the two cars which had come to a stop were at or about the 
east croeswalk of Hamilton avenue, when, in the view of the 
jury, it might reasonably be assumed by the plaintiff that 
the driver of any other vehicle coming up from the east, 
would observe ordinary care and either come to a stop himself 
or if he attempted to pass by the two standing cars, under 
such circumstances, would do so with his vehicle under con~ 
trol, or at least would not be guilty of such negligence as 
the jury would be justified in believing was the case from 


the evidence presented. 


The contention of the defendant relating to the 
argument presented to the jury by counselfor the plaintiff 
is twofold, First, that part of the argument is complained of 
wherein counsel made reference to the defendant's nationality» 
and second, it is complained that counsel's argument was 
inflammatory, in hat it was to the effect that plaintiff's 
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“very life" was at stake; that the case was about to pass 
into the hands of the jurors for a final determination of 
whether the plaintiff "shall walk out of this courtroom with 
compensation for the very, very serious injury that he has 
sustained or whether he should leave this courtroom without 
a nickle and you should consent to acquit the defendant in 
this case, * * * JI say to you that you know this mn is 


placing his very future and his very life in your hands," 


As to the first point urged against counsel's 
closing argument, it is urged that an attempt was being 
made to direct the attention of the jury to the fact of 
the defendant's nationality and "endeavor by subtle means 
to use that fact against him.” As a general rule, it is 
best to avoid all reference to the question of nationality 
of either of the parties to a law suit, We are of the 
opinion, however, that it may not reasonably be said that 
counsel for the plaintiff by what he said, was endeavoring 
to prejudice the jurors against the defendant because 
ef his nationality. In this connection it may not be 
amiss to observe that counsel who made the argument against 
which this contention is made was himself of the same nation- 


aloty. What it would seem, from our examination of the 


- atgument, as it appearsin the record, counsel was saying 


to the jury was that the three witnesses, the brothers 
in the north car, who had come to testify for the plaintiff 
and against the defendant, could not be said to be over 


zealous in the stories they had told in the plaintiff's 


behalf, because they were of the defendant's nationality. 
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We find difficulty in seeing in such an argument any effort 


to arouse the jurors against the defendant because of ie 
nationality. 


| As to the second point urged against the argument 
presented by plaintiff's counsel, we would say that in our 
opinion, no such argument should have been made. it was 
quite contrary to the fact, for plaintiff's life was not at 
stake and he was not putting his life in the juror's hands, 
Counsel should have limited himself to the questions which 
were really for the jury to consider and decide, This was 
auite apparently an attempt to arouse the sympathy of the 
jury, by extending the subject matter which was being placed 
in their hands for decision, beyond # point warranted by the 


facts. However, it is equally apparent that the attempt 


could not reasonably be gaid, in view 
tiff, as 


aid not succeed for it 
injuries received by this plain 
that in awarding bim damages 


of the very serious 


a result of this accident, 
amounting to $7,500, the jury had been unduly inflamed by 


any improper argument. if the jury reached the econelusion, 


from the evidence in the record, that the defendant's driver 


was guilty of negligence, (and the contrary is not contended 


here) and that the plaintiff was not guilty of such ne 
(and as above stated, 


gligence 


as proximately contributed to his injury, 
we do not feel the verdict my reasonably be said to be against 


the manifest weight of the evidence on that issue) there was 


ample reason to be found in the evidence relating to the 


plaintiff's injuries to warant the assessment of damages at the 


amount fixed by the jury, without the jury bein 
anything plaintiff's 


g in any wey 


affected, to the defendant's prejudice, by 
counsel may have said in what may be considered his over=- 
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zealousness to impress the jury with the seriousness of 


the plaintiff's situation, 


For the reasons we have given, the judgment of 


the Superior Court is af firmed, 


JUDGMENT AFFIRMED. 


TAYLOR, P.J. CONCURS; 
O'CONNOR, J. DISSENTING: 


In my Opinion there should have been a directed 
verdict for the defendent as requested. All of the evidence 
shows that plaintiff was injured as the result of his owm 
négligence, The two cases cited in the majority opinion 
as sustaining the contention that the question of whether 
the plaintiff was guilty of negligence, was a question for 
thejury, are in my opinion, in no way apt. The facts are 


entirely dissimilar, 


In Elliott v. Trandel, 227 I11. App. 359, a boy 
alighted from a standing street car which had stopped at a 
regular street crossing to discharge passengers. tHe passed 
around the rear end of the car on his way across the street 
and was struck by an automobile traveling in the opposite 
direction in the oparallel street car track, 


In the case of Stack v. East 8+. Louis Ry. Gov, 
245 Ill. 308, a person alighted from a street car which had 
stopped to discharge passengers, passed around the rear end 
of the car and was struck by another street car running on 


@ parallel track in the opposite direction, It is obvious 
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CG. Ae OTIS, W, A. OTIS, S. E. KLINE, ) 
G, S. EATON, M. 0, HARNEY, RICHARD 
INGLIS, Co*partners doing business 


as GO. A. OTIS & OO., 
Plaintiffs in Error, ) ERROR TO 
CIRCUIT ODURT, 
COOK COUNTY. 


Ve 


CHARLES T.. KNAPP, 


Defendant in Error, ) 


Opinion filed March 2, 1927, 


MR. JUSTICE THOMSON delivered the opinion of 
the courts 


The plaintiff partnership brought this action 
to recover an amount claimed to be due from the defendant 
Knapp on a subscription for certain shares of corporate 
stock, pursuant to an agreement with certain other parties 
who, with the defendant, entered into a syndicate to deal 
in this stock, with the plaintiffs as managers of the 
syndicate, The case was originally instituted against 
“Charles T, Knapp, personally and as successor to Charles 
T. Knapp & Cos, @ corporation, and as a co-partnership." 
During the trial the plaintiffs, by leave of court, amended 
the praecipe, summons and declaration by striking out the 
words, "as successor to Charles T. Knapp & Cow, 2 corporation 
and as a co=partnershipe” At the close of the plaintiffs! 
case the court gave the jury a peremptory instruction to find 
the issues for the defendant, A verdict to that effect being 
returned, judgment was entered accordingly, and the plain= 


tiffs have brought the case to this court on writ of error, 
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The evidence submitted in behalf of the plaintiffs 
showed that they were a co—partnership and were the managers 
of a syndicate relating to the common stock of a corporation 
known as the Producers & Refiners Corporation, Those who 
entered into the syndicate joined in signing a syndicate 
agreement covering the amount of stook which each was to take, 
Under date of January 15, 1920, the plaintiffs received a 
letter signed "Charles T. Knapp & Company" in which the 
writer stated that they had signed the syndicate agreement 
and were enclosing a duplicate copy thereof, showing their 
subscription for $25,000 par value of the common stock 
ef the Producers & Refiners Corporation, On March 18, 1920, 
the corporation known as the Charles T. Knapp & Company, was 
dissolved, A certificate of the dissolution of the corpora- 


tion was introduced in evidence, 


Under date of March 350, 1920, shortly after the 
dissolution of the corporation, the plaintiffs received another 
letter signed by Knapp personally acknowledging receipt of a 
letter from the plaintiffs, stating that the stock syndicate 
had expired on April 1, and that it had been decided to dissolve 
the syndicate at that time, and requesting Knapp to take up their 
participation in the syndicate. In this letter Knapp went on 
to say, “We have been endeavoring to arrange for a bank loan 
which wi]l enable us to carry this stock for a period, but 
have found it totally impossible to do so * ** We can see 
no possibility of taking up our participation at this time, 
though if the stock can be carried for a reasonable time 
until we can get some of our other commitments out of the way 
we will be glad to take care of this." 
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The evidence of the plaintiffs showed that a 
number of letters passed between the parties relating to 
this transaction. Under date of April 21, 1930, another 
letter was sent to the plaintiffs, signed, "Gharles T, 
Knapp," which was in reply to one written by the plaintiffs 
concerning this subscription, in which the writer said 
“our situation has not at all changed since our last letter 
to yous We find it totally impossible to negotiate any 
bank loan at this time, We will be glad to take some 
action in this matter just as soon as it is humanly possible 
to do so," In another letter dated May 13, 1920, signed 
“Charles T, Knapp & Co., per ©.T.Ke", the writer said: 

*T have been absent from the City for some time, * * *~ 

we wrote you sometime before my departure, stating that 

on account of unusual banking conditions we found it totally 
impossible to take up the remainder of our participation in 
the syndicate now, “** The only suggestion that we can 
offer at the moment is that you figure the balance due on 
our participation after crediting us with our proportionate 
share of the profits of the syndicate, and that we give you 
our note for the net amount, due day in 90 days, you holding 
the stock as collateral.” After receiving this letter the 
plaintiffs addressed a letter to "Messrs, Charles T. Knapp & 
Company," following the suggestiog in the letter just re~ 
ferred to, stating that the amount due was $15,282.80, and 
enclosing a note to be executed for that amount, Plain- 
tiffs next introduced another letter, signed "Charles T. 
Knapp," acknowledging receipt of a letter from the plaintiffs, 
end calling attention to the note which had been sent for 
execution, and in this letter the defendant stated that 
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he was unable to find the letter forwarding the note, 
and he concluded something must have happened to it, 
In this letter he asked the plaintiffs to florward a 
duplicate of the letter they had sent enclosing the 
note, together with another note, "and the matter will 
receive our attention." The proof shows that the 
defendant advised the plaintiffs "that the firm of 
Charles T. Knapp & Co. (an I;linois corporation) was 
dissolved and its charter surrendered in March, 1920," 
in a letter signed by the defendant under date of June 
16, 1922, 


The attorney for the plaintiffs testified that 
at a given time and place he had presented a statement 
ef the account between these parties, to the defendant, 
showing at that time a balance due amounting to $5,281.25. 
It appears that at that time the stock which this syndicate 
had dealt in had been sold and the defendant credited 
with his share of the selling price, The statement of this 
account was also excluded upon objection, In our opinion 
it was admissible, The lawyer for the plaintiffs testified 
further to the effect that when he exhibited this account 
to the defendant he asked him whether that was "the account 
between him and Otis & Coe on the P, & BH, stock proposition," 
and he said it was; and further that it was a correct account 


and if he had sixty or ninety days he would pay it. 


The argument submitted by the defendant in support 
@f the judgment appealed from is based on the contention 
“that it was necessary for the plaintiffs to show (generally) 
previous transactions of a mometary character as a founda= 


tion for the proof of an account stated," Even on that basis, 
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we are of the opinion that the testimony submitted by the 
plaintiffs was sufficient to make such a showing. All the 
argument submitted in support of the judgment was based on the 
theory of an account stated, whereas the declaration filed by 
the plaintiffs in this case included all the usual common 


counts. 


We are of the opinion the plaintiffs made out 
& prima facie case and the trial court, therefore, erred 
in directing a verdict for the defendant at the close 
of the plaintiffs! proof, 


The judgment of the Circuit Court is accordingly 
reversed and the cause is remanded to that court for a 


new trial. 


JUDGMENT REVERSED AND CAUSE REMANDED. 


TAYLOR, P.J.AND O'CONNOR, J. CONCURes 
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GERTRUDE REITER, ) 
Plaintiff in baron, } 

ERROR TO 
ba SUPERIOR OOURT, 

HAROLD J. REITER, } QOOK COUNTY. 
Defendant in Error, ) 

: 3 8° 


Opinion filed Varn 2, 1927, ‘ 


KBR. JUSTICE THOMSON delivered the opinion of 


the court, 


By this writ of error the complainant, Gertrude 
Reiter, seeks to reverse a decree of the Superior Jourt 
of Cook Gounty, dismissing her bili for separate maintenance 
theretofore filed against the defendent, her husband, for 


want of jurisdiction. 


On October 3, 1923, the complainant filed her 
bill for separate maintenance, charging her husband with 
cruelty ani adultery. In her bill she prayed for an order 
of ne exegt and also a writ of injunction. tpon the filing of 
this bill of complaint, summons wee issued and given to the 
Sheriff of Cook County for service. Op, the reveese side of the 
summons the defendant's address wes given as 241 W. Van Buren 
Street, and there was also written the further information 
that the defendant was manager of the “La Rau Fastener Co," 
Summons was duly returned, showing personal service on the 
defendant, by a deputy sheriff of Cook County on October 6, 
1923, Upon the filing of the bill of complaint the court 
ordered a writ of ne exeat and also an injunction writ to 
issue without notice, The complainant filed a ne exeat bond, 
and the record shows thet a deputy sheriff of cook County 
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personally served the writ on the defendant and took him 
inte custody on October 5, 1923, The writ of injunction 
wae likewise served upon him on the same date, Thereupon, 
also on the game date, the defendant filed hie general appear- 
ance, and on the following day the court entered an order, 
on motion of the solicitor for the defendant, reciting that 
the complainant was represented in court by her solicitor, 
and after a full hearing on defendamt's motion te quash the 
writ of ne exeat, “and it appearing to the court that said 
defendant Harold J. Reiter is engaged in business in the 
City of Chicago and upog his representations to remain and 
gare for sis wife and children,* it was ordered that the 
writ of né exeat be quashed, 


Under date of October 16, 1983, the defendant filed 
his answer, denying the charges made age inst hia by the com- 
plainant in her bill of complaint, Among other things, in 
connection with his denial of the charge of adultery, he 
alleged that in July, 1922, the complainant had caused him 
te be brought pefore the Municipal Court of Chicago on a similar 
@gharge, where the court discharged him. In connection with 
his allegation concerning his property and income, he alleged 
in his answer, “that he is employed as a2 salesman and manager 
of the Chtoago office for his father,* and further, he 
denied *that he would depart from this State and go beyond 
the jurisdiction of the court." On November 13, 1923, the 
defendant filed the affidavit of the treasurer of the *Rau 
Fastener Company’ in which affient ews py ase Mareld 4. 3 
Reiter is employed by said Rau Fastener Com .” This 
af fidavit was apparently filed in connection with a hearing 
On & motiog by complainant for alimony end solicitor's fees, 
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The affidavit covered the subject of the defendant's 
salary, on the same day, the court entered an order 

for alimony and solicitor's fees to be paid by the 
defendant, On January 15, 1928, the complainant made 

a@ motion for the entering of # rule on the defendant to 
show cause why he should net be punished for contempt of 
court for his refusal to comply with the order of November 
13, 1923. Tne court found that there wes due the complain- 
ant, under the former order, the sum of $2784,00, and that 
the defendant was in default te that extent, and the rule 
prayed for was entered, On February 17, 1926, there was 
a substitution of solicitors for the defendant, and on 

the same day, on motion of the defendant, the court 
erdered that the cause be dismissed “for want of juris- 
diction of the subject-matter, for failure to allege resie 
dence of the defendant in bill of complaints” 


The statute giving 2 wife the right to bring 
an action against her husbend for separate maintenance, 
provides thet i+ be brought in the county in which the 
defendant resides, The bill of complaint in the suit 
at ber should have conta ined/ juriethensenns allegation. 
But the allegestions of the bill of complaint did not affirma- 
tively state facts showing tha: the defendent did not live 
in Gook County, and the record shows that the fact is, 
we ddes live in Gook County. Thie is not only demonstrated 
by the return of the Sheriff of cook County, upon the sum 
mone, (Raab _v. Raab, 160 I11. App. 554) but it also appears 
affirmatively from the allegetions of the defendant himself. 
This precise situation was before this court resently in 


Plotnitsky v, Plotnitsky, 241 111. App. 166, where it was 
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held that a bill for separate maintenance, brought by a wife 
who resides in the county where the suit is brought, which 
fails to aver that the defendant is a resident of that 
county, but contains no allegations showing the contrary, 
way be amended so as to aver the jurisdictional fact ree 
quired to bring the case within the provisions of thestatute, 
' The chancellor erred in overruling the complainant's objeo= 
tion to the defendant's motion to dismise, Complaint 

should have been given an opportunity to make the appropriate 
amendment to her bill of complaint. 


The decree of the Superior dourt is reversed and 


the enuse is remanded to that court for further proceedings. 


DEGREE REVERSED AND CAUSE REMANDED. 


TAYLOR, P.J. AND O'CONNOR, J. CONCURe 






foie tfguons #2 Yue oft wren nen tare pee . 
fast Ye ) eaok ee # al tinea ot et se ot af 









ean tnat Inno ntorseaet odd xera of a ow. 
sebutt atest x0 ant tebverg ot aratte wean ode sii ae hee 
~et de et smamtsfqmo> ‘ail ganety wixeve ak Berets stenineennpdinadlll 
i es — a od aottom icometanindl auld 
"putas id hi wet ot ‘tn : 


















a Le RR 48 rT trot 


ilete es SU Aas th Pr ill 








OHA set oun 
ie ce 





nae € i) 
Ba) “ 
a 
bie as a 
Hadeas need Nien 
I ac ee 


it A BAS Se iin ee Wy « i’ Waa te! Y 
AON GaN BUI co ane Sate Ne 


BAR ee m neh Uy Hsia Be , a 


Pe Se 





300 = 31163 


THE NORTHERN TRUST COMPANY, as ) 
Executor of the last will and 
testament of GEORGE LILL, Deceased, 


Appellee, 
APPEAL FROM 


Ve SUPERIOR COURT, 


COOK GOUNTY. 
WILLIAM S. PACE, ET AL, 





SANFRID HARNSTROM, 


Pes 


Appellant, ) 


Opinion filed March 2, 1927, 
MR. JUSTICE THOMSON delivered the opinion of 


the courts, 


George Lill, now deceased, to whom we shall refer 
as complainant, filed his bill in equity to foreclose second 
and third mortgages on property located at the southeast 
corner of Sheridan Road and Foster avenue in the City of 
Chicago, owned by the defendants William &,. Pace and his wife. 
The bill recited that after the making of the two mortgages 
held by the complainant and also a previous first mortgage, 
to secure a bond issue of $200,000.00, Mr. and irs. Pace 
had conveyed the real estate to the defendant Harnstrom, by 
quit claim deed, but although that conveyance appeared to be 
absolute on its face, it was not intended to be such, but on 
the contrary, it was exereashy agreed between the parties that 
the premises conveyed by them were to be held by Harnstrom as 
security for the sum of $25,000, which Harnstrom had loaned to 
Mr. and Mrs. Paces 

It was alleged that Harnstrom, claiming to have 
become the ower of the equity in the property, under this 
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quit claim deed, was in possession of a part of the property 
and collecting the rents, in @isregard of the rights of the 
complainant, as the payment of both principal and interest 
on the two mortgages he held were in defaulte The bill further 
alleged that one Grossman claimed some right in the premises 
as a mortgagee or creditor, The bili made Mr, and lirs. Pace, 
Harnstrom, the three trustees under the first, second and 
third mortgages; Grossman, as trustee, and Lackner Butz & 
Company, at whose office the principal and interest was 
payable on the bonds under the first mortgage as such amounts 
came to be due, parties defendant, 


The defendant Harnstrom filed an answer to the 
bill of complaint, denying that he held title to the property 
as security; alleging the Paces were not indebted to him as 
alleged but that they hed conveyed the property to him by a 
quit claim deed for a consideration of $30,000e¢ 


By supplemental bill the complainant Lill set 
forth certain payments he had been obliged to make on both 
principal and interest which had fallen due on the first 
mortgage bonds, and had not been paid by the Paces. 


The defendant Harnstrom later filed his crossebill 
in which he alleged that the Paces had not been indebted 
to him at the time they executed their quit claim deed com 
veying their property to him, which was on October 27, 1922, 
but that on that date, for a consideration of $30,000,00 they 
had conveyed the property to him in fee simple; that there 
had been no agreement for the reconveyance of the property 
between him and the Paces, He alleged that since the con= 
veyance of the property to him the Paces claimed to be the 
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ewners of the property and that his title was only that of 
a mortgagee; and that om February 26, 1923, the Paces had 
executed certain notes and & trust deed conveying the pro= 
perty to Max Grossman, as trustee, and that this deed had been 
recorded and that Pace had filed an affidavit in the Recorder's 
Office, alleging that the deed given to Harnstrom was a mortgage 
and not an absolute conveyance, according to the agreement 
between the parties, He further alleged that the third mort= 
gage, which involved a trust deed to one Dawson, had been 
executed by the Paces for the purpose of paying and releasing 
@ certain judgment, but that this judgment had not been re 
leased but had been assigned to the complainant Lill, who 
had become the owner of that mortgage and that for that reason 
the consideration for the notes and trust deed, executed in 
connection with that third mortgage, had failed and was not 
@ lien upon the property, but a cloud upon Harnetrom!s title; 
and that his title had further become coulded by reason of the 
trust deed from the Paces to Grossman and the filing of the 
original bill in this cas®, alleging that Harnstrom's title 
was not a fee simple title, By his cross—bill Harnstrom prayed 
that these clouds be removed and his fee simpel title should be 
established and quieted, 


Mr. and Mrs, Pace filed their answer to the original 
and supplemental bills of the complainant Lill, admitting all 
the allegations therein set forth, Demurrers were filed by 
them as well as by Lill to the oross=-bill of Harnstrom, which 
were overruled. The Paces then filed their answer to that 
eross=bill, in which they admitted that on October 27,5 19225 
they were not indebted to Harnstrom, but alleging that prior 
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to their execution of the quit claim deed to him on that 
date, they had made an agreement with him whereby he was 
to loan them $25,000, in consideration for which they were 
to pay him $30,000,00, with seven per cent interest, he 

to take as security for this loan a deed conveying the 
property in question to him; and that it was in pursuance 
of that agreement that they executed the deed in question 
and delivered it to him on the following day, The com 
plainagt Lill also filed an answer to Harnstrom!s cross 
bill, alleging that he had no knowledge of the facts sur= 
rounding the execution of the quit sini! i teenies 
except such as he had received from the Paces, He alleged 
that Harnstrom's rights in the property wére subordinate 
to his and he denied that the notes and trust deed from 
the Paces to Dawson were given for the purpose of paying 
the judgment referred to in Harnstrom's cross—bill, but he 
alleged that they were given to prevent execution of that 


judgment and that he had later purchased the judgment. 


Mrs. Pace filed a cross=bill alleging that she 
and her husband had borrowed $25,000,00 from Harnstrom and 
to secure that loan with interest, together with an addie- 
tional sum of $5,000,00 charged as a commission for making 
the loan, she and her husband conveyed the property in ques= 
tion to him by quit claim deed, which, however, was not in=- 
tended to be an absolute conveyance, but, under the express 
agreement and understanding of the parties, it was to be as 
for the security of the peyment of the loan with interest; 


that she had offered to paybthe loan and the commission, but 


Harnstrom had refused to receive it and reconvey the property. 


She alleged that the loan was usurious and prayed thet she 
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might be relieved from the usurious part of ‘the agreement, 
and that upon repayment to Harnstrom of what might be found 
to be due him, he should be required to reconvey the pro= 
perty, After demurrer to this cross=—bill had been over— 
ruled Harnstrom filed his answer, denying the allegations 
of Mrs. Pace's cross—bill and setting forth again the sub- 
stance of the allegations he had previously set forth in 


his own cross—bill, 


Isgues having been properly joined on these plead= 
ings, the cause was referred to a master, who, after a hear- 
ing, submitted his report to the Superior Cour$ of Cook Gounty, 
finding the facts to be as alleged by the complainant Lill 
and the cross—complainants, the Paces in their various plead= 
ings; that there was due from them to Lill, in principal and 
interest on the second and third mortgages and the principal 
and interest he had paid on the first mortgage, an aggregate 
of $70,375.72; that the conveyance to Harnstrom was intended 
and agreed by the parties to be a mortgage and not an absolute 
conveyance and that there was due from the Paces to him, in 
principal and interest, less certain rents he had received, 
an aggregate of $23,583e18, There were certain other findings 
by the master which need not be noted here, Objections were 
made to the master's report by the defendant and cross-complain- 
ant Harnstrom which were overruled. @hese objections were 
allowed to stand as exceptions and later they were overruled 
and the chancellor entered a decree granting the relief 
prayed for by the complainant Lill; dismissing Harnstrom's 
eross—bill for want of equity; finding that the conveyance 
to him was in themture of a mortgage and not an absolute 


conveyance and that the loan made by him to the Paces was 
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usurious; and that the amount he was entitled to as 

of the date of the decree, was $25,822.60. The property 
was ordered to be sold subject to the first mortgage, to 
satisfy the amounts due to Lill and to Harnstrom, Other 
incidental relief was provided for, to which we shall refer 


later, 


Harnstro; perfected an appeal to the Supreme 
Court on the theory that a free—hold was involved, That 
court held that a freehold was not involved, and transferred 


the cause to this court, - Lill v. Pace, 320 I11. 522, 


In support of the conclusinn that the debt from 
the Paces to Harnetrom was in the nature of a mortgage, 
the master found that at the time thet conveyance took place, 
the property in question was worth about $450,000,00 and that 
the encumbrances then outstanding against it aggregated 
$226,435,00 “so that at the time of said conveyance to Harn- 
strom the property was worth about twice the amount of the 
mortgages then outstanding against it," and it was therefore 
not reasonable to suppose that the Paces woulld have sold 
their equity for $25,000.00 cash, The master also found in 
thie connectiom that the deed from the Paces to Harnstrom, 
although reciting a consideration of $30,000.00 had only 
$6,00 in revenue stamps affixed to it, which was the appro~ 
priate amount required on notes and evidences of indebtedness; 
whereas if the deed had purported to convey an absolute title, 


thirty dollars in revenue stamps would have been the amount 


requireds 


It is the contention of the appellant Harnstrom 
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that there is no evidence in the record to support the 
master's finding as to the value of the property, In 

our opinion the record dees not bear out that contention, 
Pace testified that the fair market value of the property 

in October 1922, was between $450,000.00 and $500,000,00, 

On cross-examination he testified that in 1923 he had listed 
the property at $380,000,00, “in order to get cleaned up." 
One witness testifying for the plaintiff gave it as his 
opinion that at the time he was testifying, (November, 1923), 
the property was worth from $325,000,00 to $350,000.00, 
Harnstrom was the owner of the south half of the block 

on Sheridan Road in which the Pace property was located, 
Another witness for the plaintiff testified that in 1922 
Harnstrom told him he had been offered #440,000,00 for 

his vacant, and he expressed regret that he had not sold 

at that time, The man who placed the first mortgage on the 
property to secure the bond issue said that they placed a 
value on it "for loan purposes" but not for sale and that 
they considered its value on that basis at the time of the 
conveyance of the Paces to Harnstrom to be $365,000,00, = 

it would "not be any less, I think the general tendency 

in that district has been to go up,” 4 witness who owned 
property on the west side of Sheridan Road stated he was 
offered a price per foot in 1922, "before I remodeled," 
which,applied to the property in question, would give it 

a value of $342,000.00, Several witnesses testifying for 
Harnstrom, one of them being the father of his son-in-law, 
gave values as low as $250,000.00. Even if we took the 
view that the conclusion reached by the master as to value 


was somewhat high, ell the evidence in the record, in our 
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Opinion, would, nevertheless, justify a conclusion that it 
was very considerably above the aggregate of the encumbrances 
against the property, and, therefore, the master was justified 
in considering this element of value as an important one temnd= 
ing to show that the Paces would not have been willing to 
part with their equity in the property at that time for 
$25,000.00 or for $30,000,00, 


Appellant makes the further contention that the 
evidence in the record fails to justify # finding that there 
was a debt created from the Paces to him, and that as there 
was no debt there could be no mortgage, This is based on 
the further contention that the Paces never promised to repay 
him at any time. It may be that there is no direct evidence 
of an express promise to pay, but that is not necessary 
to support the finding that shove was a debt. There is much 
testimony tending to show that it was not only understood 
but expreasly stated by the perties that this money was @ 
loan and was to be repaid in the course of three or four 
months, and further that the agreement between the parties 
was that the deed from the Paces to Harnstrom was to sonvey 
title to him for the purpose of security for the repayment of 
the debt. Pace testified that in the fall of 1922, he and his 
wife and Harnstrom hed been close friends for some time, They 
all lived at the Edgewater Beach Hotel, He said that he 
had a telk with Harnetrom shortly before this deed wes given, 
in which he told him that he needed $25,000,00 and that Mrs, 
Pace had consented to permit him to borrow that amount against 
the property she owned, which was the property in question; 
that he told Harnstrom there were two ways of accomplishing 
it if Harnstrom was willing to let him have the money, One 
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ate: 
way was for Harnstrom to take a mortgage, "and the other 

if I do as I did with Dawson about five years ago when I 
borrowed $22,000.00 from him and pat up the deed as 
security", He testified that he told Harnstrom that the 
flirst mortgage of $200,000,00 on this property had been 
reduced to $190,000.00; that the amount due Lill was 

about $26,000.00, and that due on the third mortgage 

was about $12,000.00; "and if I get this from you it 

would make about $253,000.00", He testified further 

that Harnstrom said he would not be interested in a morte 
gage “but if I loan you the money on the deed" he wanted 

to know when it could be paid back, and Pace replied that 
he could pay it in three or four months; that Harnstrom 
wanted to know where he would get the money to pay it back 
and he replied to the effect that the second and third 
mortgages were due and the holders were pressing for pay~ 
ment and his plan was to put on a new second mortgage to 
clean up the two that were due ‘and also take care of this," 
He further testified that Harnstrom replied that he turned 
his money pretty often and he ought to have 20 per cent "on 
@ loan like that," which would be $6,000,00 on a $30,000.00 
loan; that Pace then explained that he only wanted $25,000.00 
and he added "I will give you $5,000 or pay you back thirty - 
for the twenty-five when we pay you back," to which Harnstrom 
replied, "All right, I'11 do that, But I want it understood 
that I will want you to pay me 7 per cent interest on my 
money while the money is out," to which Pace agreed. Pace 
testified that Harnstrom added "I will finance you for 

that amount of money." He further testified that he tried 
to get Harnstrom to give them some kind of a guarantee “in 
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Do. 
case you die or in case something would happen to you, that 
would protect our rights in this;" but that Harnstrom said 
in view of the fact they were such good friends he weaddnie 
need anything of that kind. There was also some additional 
evidence along this line which it will not be necessary 
to set forth heresy The conversations testified te by Pace 


were denied by Harnstrome, 


In addition to the reasons set forth in the master's 
report supporting his finding that this conveyance was a 
mortgage, the record shows that Harnstrom admitted on cross= 
examination that he did not take possession when he received 
this deed; the leases were not assigned to him; the insurance 
was not transferred to him; and he never paid taxes on the 


property nor any of the interest on any of the encumbrances, 


Pace t stified that on the morning of October 
28, the day following the conversation previously testified 
to by him, he met Harnstrom tin the lobby of the Edgewater 
Beach Hotel and the latter produced the deed to be executed 
by the Paces, and an affidavit also to be executed by them, 
cowering their title, and a check for $30,000.00; that when 
his wife moticed the amount of the check she commented on it 
saying she thought her husband was only borrowing $25, 000,00, 
whereupon Harnstrom explained that the check included his 
commission and that he and Pace would "fix that when they got 
down to the bank, = that le did that in order to keep his recoris 
straight," He further testified that they had some talk about 
thd time within which this money was to be paid back and 


that his wife thought three or four months was probably 
too short and Harnstrom assured them that if that wasn't 


enough they need not worry, for he wasld give them more time 
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if they needed it; that Mrs.Pace said she thought Harnstrom 
was making $5,000.00 pretty easy and he replied that he made 
his money by turning it often, and Pace remarked that "if this 
runs & whole year you will be making 27 per cent," After 

the deed was signed and acknowledged and the affidavit had 
been executed and Mra. Pace had endorsed the $30,000.00 check, 
Pace and Harnstrom went down town to the bank, There, at 
Harnstrom's request, Pace endorsed the $30,000.00 check, where= 
upon Harnstrom handed it to the cashier of the benk, who in 
turn delivered two cashier's checks to Harnstrom, one for 
$25,000.00 and the other for $5,000.00, both drawn to the 
order of Pace, The latter testified that at Harnstrom's re= 
quest he then endorsed the $5,000.00 check, Harnstrom explain= 
ing that this tepresented his commission; that Harmstrom then 
handed him the $25,000 check and he handed Harnstrom the deed 
and the affidavit; and that Harnstrom then went to a teller's 
window and deposited the $5,000.00 check in his account, He 
further testified that he made some effort to get Harn= 

strom not te record the deed but the latter explained that 

kb would have to do so, "because if I didn't I wouldn't have 


any security," 


Early in the hearing (December 11, 1923) Harnstrom 
appeared before the master as a witness and gave testimony 
supporting the allegations found in his pleadings. On cross~ 
examination he insisted that the amount he had paid for the 
equity in this propetty was $30,000.00 and that if was not 
true that the amount the Paces got from him was only $25,000.00. 
He denied that it was any pert of their transaction that he 
would receive $5,000,00 back immediately, and he denied that 
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the fact was that he did receive $5,000,00 back at once, in 
currency or otherwise, He was asked whether it was not a 
fact that at the time this transaction was closed he secured 
a cashier's check in the State Bank of Chicago for the amougt 
of $5,000,200 payable to the order of Pace and that the latter 
endorsed it and handed it back to him, and he said that was 


not true, 


At the next hearing before the master which eaccurred 
about a week later, a clerk employed in the Auditing depart- 
ment of the State Bank of Chicago produced two cashier's checks, 
both dated October 28, 1922, payable to the order of Pace, one 
for $25,000.00 and the other for $5,000.00. The latter check 
was endersed by Pace, following which was the endorsement 
"3, Harnstrom & Company," which is shown to have been the name 
under which Harnstrom did business, This check was paid 
m the same date, Late in the following April Harnstrom again 
appeared before the master in rebuttal, the lapse of time being 
explained by the contention that Harnstrom had been in very poor 
health, and, according to a physician's certificate, unable 
to testify, The record shows that there was a Mrs. Wilson 
who has known Harnstrom since 1910, and for many years had 
been his renting agent, handling his property, and at the 
time the evidemee in this case was presented to the master, 
she was acting as his nurse and secretary. Harnstrom testi~ 
fied that he sent her to the Recorder's Office to see if the 
title of this property was in Mr. and Mrs. Pace; and that she 
later took the deed from the Paces to him to that office to have 
it recorded, When he testified in rebuttal, upon the occasion 
above referred to, he stated that he did not endorse the 
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$5,000.00 cashier's check in the presence of Pace, as the 
latter testified, Furthermore, he denied that Pace had 
handed the $5,000.00 check to him, but he said: "He handed 
me the envelope with the deed and the —- Well, here are all 
the papers, he says." He testified that he then took this 
envelope over to another part of the bank where Mrs, Wilson 
was whiting, and handed tt to her, He was asked how he 

came by that check, in the course of his direct examination, 
and he said; "Mra. Wilson handed it to me to endorse it;" 
and that she handed it to him with the request that he apply 
it in part payment of a loan she hadpreviously made from 
him on which there was due gomething in ewress of $5,000.00. 
He further testified in substance that the PaceShad been 
trying to get him to buy the equity in this property for 
some time but he had repeatedly declined to do so, and that 
they had finally enlisted the services of lMirse Wilson and 
promised her that if she could induce Harnstrom to buy the 
property they would pay her a commission of $5,000.00; that 
she, on a number of occasions, had urged him to make this 
purchase, and he finally agreed to do so, and this $5,000.00 
check was in payment of the commission which was due from the 
Paces to Mrs. Wilson for negotiating this transfer, in 
explanation of the absence of iirs, Wilson's endorsement on 
the check, it was stated that she said that rather than en~ 
dorse this check and bank it in her account and then give 
Harnetrom her check, to apply on her loan from him, he mi ght 
as well take the check as it was and apply it as she requested, 
Mrs. Wilson gave testimony corroborating this version of the 


$5,000200 check, Both Mre and Mrs. Pace took the stand in 
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rebuttal and denied that there had ever been any such 

arrangement or that they had ever had any conversation 
with Mrs, Wilson involving the sale of this property or 
any services she micht render in connection with such a 


transaction, 


Pace testified that he made an arrangement for 
a mortgage to clear up everything, including this loan, 
early in 1925, At that time Harnstrom was in ill health 
and absent in California, He testified that he called up 
the hotel at Los Angeles where Harnstrom was, on January 28 
or 29, and talked with Mrs, Wilson, telling her that they 
were ready to "put up the money and wanted to know how 


we would arrange it about getting the deed back," and she 
said she would ask Harnstrom, Objection was made to fur- 
ther testimony as to what Mrs. Wilson told the witness, 

but he then said that Mes. Wilson sent a telegram, That 
telegram appears in the record, dated at Los Angeles, 
February 2, 1923, addressed to Pace and signed by Harnstrom.s 
It reads; "PUT UP YOUR MONEY TITLE AND TRUST CAN WIRE ME," 
The record shows that later in that month the Paces arranged 
to borrow $54,000.00 from one Shelensky, and both these 
parties entered into an escrow agreement which was deposited 
with the Chicago Title & Trust Company, This agreement re= 
cited that Shelensky had delivered a check for $54,00,00 to 
the Trust Company, pending the issvance of a title guetantee 
policy on the property in question, on or before March 15, 


guaranteeing against defects in the title of Mre. Pace to 
that property, subject only to certain formal defects referred 


$0 and the first mortgage then amounting to $190,000. 00% 
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The esorow agreement further recited that the Paces had 
executed a trust deed to Max Grossman, as trustee, to 
secure their notes covering this loan, and that the deed 
and notes had been deliveredto the Trust Company under 
the escrow agreement. By the terms of the agreement the 
Paces authorized the Trust Jompany, in case they issued 
the policy called for, to pay to "Ss. Harnstrom amount 
necessary to obtain deed = $50,751." and interest; and 
further to pay the amount needed to obtain release of 
the s@cond and third mortgages, ani then pay Grossman 
$100.00; and the balance, less the charges of the Trust 
Gompany to Mrs. Pacé, The record shows that it proved 
impossible to satisfy the requirements of the Trust Company 
as to the title and the guarantee policy contemplated by 
the escrow agreement was never issued and the money put 


up by Shelensky was returned to him, 


On the other hand, as tending to support Hamnstrom's 
version of the transaction involving the deed of the Paces 
to him, the record shows a letter dated November 16, 1922, ° 
less than three weeks after this deed was given, which Harn 
strom testified he sent to Pace and which counsel for Pace 
admitted he had received, in which Harnstrom purports to 
authorize Pace to act as his agent “and account to me for 
@l the income and disbursements of the apartmemt buildings" 
im question. He added in this letter that he had no objec- 
tion to allow the agents who were then taking care of the 
building to continue to do so, and he went on, "put I will 
look to you and hold you responsible and will call upon you 


for statements which you will please furnish me at any time 
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that you are called upon hereafter, This agreement ig 
subject to cancellation by myself eat any time." No explana 
tion of this letter on the part of Pace appears in the record, 
so far as we have been able to find. There is also a letter 
in the record, dated December 16, 1922, to the agents who 
had long had charge of the building, appointing them to 
act for Harnstrom on this building which, "formerly belonged 
to Mr, and Mrs. Pace," and directing the agents to pay 
the seni annual interest due on the first mortgage the foklow- 
ing January, There is another letter signed by Harnstrom, 
"owner," directed to all tenants in the building and notify~ 
ing them to pay rent to the agmts Cline & Dix, "Mr. and 
Mrs. Wme S&S. Pace having diaposed of their interest." Another 
letter dated January 1, 1923, addressed to Cline & Dix appears 
in the record, in which Harnstrom refers to instructions con- 
cerning the payment of the interest on the first mortgage 
and asks them to see the agents to whom the payments wine 
to be made on that mortgage, and if possible arrange with 
them to accept payment ofthe interest at that times 

Cline testified that the letter addressed to his 
firm, dated December 16, was received by them at that time, 
but that the one addressed to the tenants was not received 
by them until March 24, 1923, He was asked when he received 
the letter dated January 1,}923, and he answered "Well, the 
first part of January I think," He was later recalled to 
the stand and testified that he had refreshed his memory 
as to the letter of January 1, and that it was received by — 
him on March 31, 1923, being handed to him personally at 
the Edgewater Beach Hotel by Mrs. Wilson. Ip that letter 
Harnstrom purports to state that he is ill in Southern 
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We have stated the substance of the material evi- 
dence bearing on the issue of whether 2 debt existed from 
the Paces to Harnstrom and whether the understanding was that 
the deed given Harnstrom was to be what it purported to be 
on its face or whether it was,on the other hand, to be in 
the nature of a mortgage. On this conflicting state of the 
record, we are of the opinion that it may not reasonably be 
said that the finding of the master and the decree of the 
chancellor, to the effect that the soonveyance was in the 
nature of a mortgage, is against the manifest weight of 
the evidence, On the contrary, the evidence is clear and 
convincing that the conveyance was @ mortgage and not a deed. 


In our opinion no other decree could stand in this case, 


Appellant further urges in support of his appeal 
that the decree of the chancellor should be reversed because 
certain necessary parties were not made defendants, In this 
connection it is pointed out that although the Trust Company 
was made a party defendant, as trustee, it was not made @ 
party defendant as escrowee; and that although Grossman 
was made a party defendant, as trustee, he was not made 
a@ party defendant individually; and further that the owners 
of the notes secured by the Grogsman trust deed were not 
made parties defendant, In our opinion these content ons 
are without merit, if for no other reason, because no such 
question was raised in the trial court, As to the unknown 
owners of the notes secured by the Grossman trust deed, it 
appears that appellant himself brought them in as parties 
when he filed his cross—bill. As the record stands they 
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were not necessary parties to the complainant's bill, for 
the esorow agreement to which we have referred shows that 
these notes had been delivered under the agreement to the 
Trust Company, and when the Trust Company was authorized 

to return SheJensky's money to him, they were directed over 
the signatures of all the parties to the escrow agreement, 
to retain the securities, An escrow officer of the Trust 
Company appeared and testified that the notes were still 

in the possession of the Trust Company. The decree finds 
that these notes “are now in the possession of the defendant 
Chicage Title & Trust Company and ought to be cancelled and 
_ delivered up to the makers, "and by the terms of the decree 
the Trust Company is restrained from parting with the custody 
of these notes; and the defendant Grossman, as trustee, is 
ordered to execute and deliver a release of the trust deed, 
which had been given by the Paces in connection with those 
notes, Although this specific relief had not been prayed 
for in the bill, it was entirely proper to provide for it in 
the degwee, under the prayer for general relief, It is com 
plaaned that it was error to direct the release of this 
trust deed without ordering a cancellation of the notes. 

As already pointed out, the decree specifically finds that 
the notes shoula be cancelled and delivered up to the makers, 
and we assume that such a course would be a neeessary part 


eof the operation involving the release of the trust deed. 


It is claimed that the trustee under the first 
mortgage and the agents appointed as mllectors of the 
sinking fund, set up to meet the first mortgage bonds as 
they came due, were unnecessarily parties, In our opinion 


this contention is without merit. They wer? proper parties. 
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We find no error in that part of the decree 
fixing the attorney's fees at $4,000.00 or taxing two 
fifths of the costs against the appellant, 


It is further contended that even if all the 
evidence in this case is believed to be true except that 
produced by Harnstrom and his witnesses, the decree should 
be reversed because it is inequitable and unjust in that 
it does not require the repaymmt of $30,000.00 with 
interest at 7 per cent to Harnstrom but only $25,000.00 
with interest at 5 per cent, In view of all the evidence 
in this record we are of the opinion the decree as entered 


was in all respects equitable and just, 


It is finally urged that there is every evidence 
of collusion between the Paces and the complainant Lill, 
such as should ber either of them from any standing in @ 
court of conscience or from rectiving any equitable relief, 
We agree with the finding specifically noted in the master's 
report on this point, to the effect that "no collusion between 
the said Lill and Pace has been established," In our opinion 
there is no analogy between the situation disclosed in 
Caaper National Bank v. Jenner, 268 I11. 142, to which counsel 
have called our attention on this point, and that presented 
here, If the Paces found themselves in a situation where 
they were unable to get the title to their property in such 
shape as was necessary to get a title guarantee policy, de- 
manded by one who was ready to make a sufficient loan to 
clear off all the encumbrances against the property junior to the 


first mortgage, and without such loan they were not ina 
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position to pay the amount called for on the loan from 
Harnstrom, and Harnstrom, as is apparent from this record, 
came to/the position with regard to .his transaction which 
he endeavored to estabiish in this case; and if Lill, who 
had become the owner of the junior mortgages, was not dise 
posed to be unfriendly to them and if in taking the action 
he has taken in prosecuting this foreclosure suit, Lill 
was thereby disposed to not only protect his own interests, 
as such action unquestionably did, but also save the Paces 
from an entire loss of their equity in the property and 
make it possible for them, with the additional time thereby 
resulting, to make a further effort to make such provision 
for the payment of the amounts found due to Lill and Harne 
strom under this decree, we are unable to see how any harm 
is therevy done to any of the parties, nor, in our opinion, 
may such a situation be reasonably said to be in any way 
inconsistent with the proper conscience of 2 court of equity. 


For the foregoing reasons, the decree of the 


Superior Oourt is affirmed. 


DECREE AFFIRWEDs 
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that she later paid him $20.00 of that amount; 
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PEOPLE OF THE STATE OF ILLINOIS, ) 


Defendant in Error, 
ERROR TO 


Vv 
di CRIMINAL COURT, 


HELEN JANKOWSKI, COOK COUNTY. 
Plaintiff in BELO 5 ES aa re A 
kod oe D eb 
Gpinioa filed March 32, 1937. 


MRe JUSTICE THOMSON delivered the opinion of 


the court, 


The defendant, Helen Jankowski, was indicted for 
mayhem, There were two counts in the indictment, one 
charging her with assault with intent to commit mayhem, 
and the other charging her vith dovkeeying the eye sight 
of one Joseph Krysinski with malicious intent to maim or 
disfigure him. The jury found the defendant guilty and 
fixed her punishment at one year in the County Jail and 
a fine of $1,000.00. Judgment having been entered on that 


verdict, the defendant has sued out this writ of error, 


The defendant contends that the evidence failed 
to establish her guilt, beyond all reasonable doubt, The 
record shows that the defendant had been running 4 small 
candy store. The complaining witness Joseph Krysinski, 
was apparently in the candy business, selling to stores, and 
he had been selling candy to the defendant for some time, 
The testimony introduced by the prosecution tends to show that 
the defendant sold her store to # woman named Antonia Drogdik 


and that at that time she owed Krysinski @ balance of $36,75; 
that at one 
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time she went t ck to her store and asked Mrs. Drozdik 

if she was still buying candy from Krysinski, and finding 
that she was, the defendant asked her to tell him to come 
over to her house and get the balance she owed him = writ- 
ing her address on a card and leaving it with Mrs. Drogdik 
for the latter to give to Krysinski, The state's evidence 
tends further to show that Krysinski went to her house 
several times in August, 1925, to get his moneyy but the 
defendant claimed she was unable to pay it and asked him 

to come later, The evidence further is to the effect that 
one Saturday afternoon in September, 1925, Krysinski was out 
in a new automobile truck he had bought, receiving instructions 
on the driving of it from a chauffeur in the employ of the 
truck company who had sokd him the truck, and they passed 

the defendant on the street, and at her signal stopped, and 
she and Krysinski had some conversation, in which she asked 
him to come over to the house and she would pay him the money, 
and it was arranged that he come over the following afternoon, 
which was Sunday, September 27, Krysinski testified that he 
went to the defendant's home at that time and knocked on the 
door; that the door was opened a few inches and he saw the 
defendant standing inside, but the door was not opened fully, 
but closed again and locked; and that after a few minutes 

it was again opened, and suddenly some liquid was thrown over 
his head and face, which blinded him; that heturned and left, 
making his way to a place about a block away, where there was 
some water, where he tried to wash his eyes and face; that 

he was unable to see anything clearly, saying that objects 
looked as though he were looking through tissue paper, He 
then testified that he went home; was cared for by several 


doctors, without success, and then was an inmate of a hospital 
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for seven weeks, without improving, after which he went 

to a Dr. Kraft, This latter doctor testified that Krysinski 
was totally blind and always would be, and that the condition 
of the eyes as he found them was caused by some caustic or 
acid. Krysinski was corroborated by the testimony of the 
chauffeur, who was teaching him to drive his new truck, and 
of Mrs, Drozdik, who bought the store from the defendant, 
Krysinski was asked whether he had ever had sexual intere 
course with the defendant and he said that he neverhad, He 
further stated that at the time the acid was thrown, he was 
not inside the defendant's house, The police officer who 
arrested the defendant testified that he talked with her at 
the station and she admitted she had thrown liquid of some 
kind on Krysinski, and in explanation of this she told him 
that after Krysinski had been coming to her store for some 
months, selling candy, he came back into the rear of the store 
with her and had intercourse with her, and that this had occurr- 
edat different times up to the time she sold the store, 

over a period of four months, after which he visited her at 
her home and they had intercourse there, up to within about 
four months before the incident involved in this prosecution, 
She said that her husband had found out about it and questioned 
her and at first she would not tell about it, and then he had 
learned something of it through their eldest child, after 
which he had again confronted her, and she then told him the 
truth about it, whereupon her husband told her to get outs 
The officer further testified that the defendant told him 
that when Krysinski came to her house on the afternoon of 
September 27, he knocked on the door and when she answeredy 
“he rashed in and struck me;" that she then acreamed and ran 
to the kitchen and took "a bottle of some stuff I think what 
my husband used to clean or flush the basins in the toilets," 
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which she threw at him; that he ran out through the front 
door and she threw the bottel a him, whereupon she ran out 
into the backyard screaming and the neighbors called the 
police, The officer said he saw some white stains around 
the front door; that he examined the floors and carpets 


in the house but did not see anything unusual about them, 


fhe defeniant lived in a first floor flat and her 
younger sister and husband lived on the second floor, The 
two latter testified that they heard her scream for help 
on the afternoon in question and that the screams came from 
the direction of the kitchen. A next door neighbor testi- 
fied that she had seen Krysinski the week before, on Satur=- 
day evening talking with the defendant, apvarently near the 
house, for about 15 minutes, when she came in and he walked up 
and down apparently waiting for her, but she did not come out. 
She further testified that she had seen Krysinski about there 
a number of times before on a truck which he would leave 
standing nearby in front of a grocery store, "and he would 


be gome fully three quarters of an hour over to her place," 


The defendant testified that she never owed 
Krysinski anything; that after he had been sellimg her candy 
at the store for a short time, he began his attempts to be 
intimate with her and that on one occasion at the store, he 
followed her out in the kitchen, where she had gone to get some 
money to pay him for the candy he was delivering, and there 
he approached her and overcame her resistance and had inter=- 
course with her; that she told him she would have him arrested 
and he told her if she did anything like that or told anyone abou 
it, he would kill her and also kill himself. She also testi- 


fied that on another occasion he had intercourse with her at her 











ohn 


fnort add dgvotdt tuo ast od saat ual d ts wont onie doidw 
#uo ast ede soquvercedw ,mid de fetiod oat wozdt ota bas ‘rood 
oat belieo etoddgien edt bas gitinseroe brsydoad cd oon 
bavots anisie otinw smoe wse od Sise xsoltte odt gees ion 
efeqrso bas etoclt edt benimsxe ed tad? j00b ‘tort ‘out 


¥ ha: 


sont tyuode Laveuch ep dakd eee ton on. sud oeven eit - 


Libres” ont te 
red Oo8 te{t roolt terit s nf bevtl taavaeteb eaF ivan torre 
“ont TOOL bmoose ont oo bevil braedeut bas rotate tegavoy 

ated rot mesxoe tod breed’ yodd watt: pettitest wedtal owt 

mOTt 9m6o emsetoe sit tett bose notteenp nt nvemretts edt cao 

=ttest todigion to0oh txsn A .metotia edt Yo softoerii ous 

“titet m0 ,2Totsd Asew ont tventeyrxd nese bat ede Fatd bert 

ad¢ Teea yitmetecqs .tashoeteb edd ddiw gabiled galaeve ‘Yeb 
ae boiler od bus ai emso ode nedw (gedemin Of fudds “dT dened 

| B10 emoo ton fih eda tud .rad Tot eaittew yltaetacqa mrod ‘bits 

Oy exedt tuods tienteyyyd asee bed ade tadt belttfeed Tedfiut eye 

evesl bivow od sotdw doutt @ ao sroted sbald to dedmuit’s 
bluow od bas" ,etota yrscorg & to $aort at ydrsen yatbaste 

",s0alq ted ot revo trod os to ranged ott Biyiivncie Beg 


Ong RR % 


bewo teven sda tedd s:ihiidadigmeatats oat Rha. oa 

‘ybsiwo ted grilles ased bed of <odte tect ggeidtyas, idemieysd 
sd ot etqmetis etd aeged of ,owtt trode # toh erote. edt. ts 

et pexote sd te notasoso ono Ho" Tadd a8 ted dtiw otamtéat | 
Smee Yep oF emog bat ode sxerw ,aedotEA odd mt tuo nod bewolfot 
etedd bar ~enitoviteh esw anf Yhaso odt tot mid vag od yonom 
teint bed bas *eastateet ret smzotev6 bas ted bedesorqqs of i 

| betesrzs mid sved bloow sae mid blot eda texts “qed dibe geqsoo 
wots smoyas Biot ro tae sALl gnidtyas 528 sie te tod bfot-edebas 
| cieet cole od@ .tisamid Iftd vets Sik red LAB Lon a att 
sete nod dg iw cemootatal bed od ee. tone : bet’ e 








~5- 


home, he testified that on September 20, the Sunday 
before the incident involved here, Krysinski was out in 
front of the house walking up and down, and her husband 
asked her what he was doing there and she said he had better 
ask Krysinski, She said Krysinski had often suggested 

that she poison her husband, saying that he would poigon” 
hie wife and then they could be married, and that she said 
she hed her children, and he said, “my people and his people 
is going to care for my children and his children,and I 
said no," It apoears from the record that at the time the 
defendant was testifying, in March, 1926, her husband had 
procured a divorce from her = as the defendant put it = 

"He say Krysinski is my sweetheart, now I lose my home 

and my children," The defendant had four children, She 
said three of them were her husband's, She was asked who the 


father of the youngest one was and objection to that question 


was sustained. 


On cross-examination she denied ever seeing 
Krysinski with the truck driver, She also denied ever asking 
him to come over to her house for his money, saying she never 
owed him any money. In rebuttal Krysinski took the stand and 
denied the testimony of the defendant to the effect that 
he had suggested he would poison his wife and she should 
poison her husband and then they could live together, 


It would seem to be apparent that neither of the 
principals involved in this case told the truth, No reason~ 
able person would believe that Krysinski went to the defend= 
ant'gs house merely to c@lect the balance of $16,00, without 
ever having had any trouble with her, either concerning that 
small debt or anything else, and that practically out of a 
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clear sky she would throw this strong liquid into his face, 
The defendant showed by her own testimony that she appreciated 
that whatever this liquid was it was very powerful, because 
she described that her husband used it with a sort of swab 


made out of a bunch of cloth would around a stick, 


On the other hand, we see no reason to doubt the 
testimony of the chauffeur and Mrs. Drozgdik, in spite of the 
defendant's contradictions of their testimony. From all the 
evidence in the record, we are inclined to believe that 
Krysinski had been unduly intimate with the defendant. By 
her om admission, as shown tn this record, her husband had 
procured a divorce from her on that ground, naming Krysinski 
as a co“respondent, and in that case he had procured the 
custody of their three children. In his closing argument 
counsel for the State reasoned to the jury that even if the 
story told by the defendant, about her intimaoy with Krysinaky 
were true, still she had not related a situation justifying 
her admitted act of throwing this substance into Kyysinsky's 
face and blinding him, The jury apparently took that view 
of the situation, and we are not in a position to say that 
they were not justified in doing so. While, as already stated, 
we do not believe thet either of these parties told the whole 
truth, we have reached the conclusion, after a very careful 
consideration of all the evidence, that we cannot say the 
jury were not justified in finding the defendant guilty 
beyond all reasonable doubte 


The only other contention urged by the defendant 
in this court is that the prosecuting attorney made sud 
& prejudicial and inflammatory argument to the jury as to 
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interfere with her receiving a fair trial, wWe have 
examined all of this argument, as it apvears in the record, 
In one or two minor respects the prosecutor misquoted 

the testimony but not to such an extent as to make this 

& material matter, Most of the remarks indulged in by 
him, to which objection was made, were statements which 

were warranted by the evidence which had been submitted 

by the prosecution, One or two statements he made were 
very apparent exaggerations, but, on the whole, we are 
unable to conclude that the argument was such as to warrant 
this court in disturbing the finding of the jury, In 

the course of his remarks he referred to the wife and 
children of Krysinskis Hye wife was in court and at fhat 
point in the argument she was apparently crying and making 
such a disturbance that the court interrupted the argument 
and had her removed from the room, saying that no such 
demonstration would be permitted, We do not deem that 
incident sufficiently serious to warrant a conclusion on 
our part that the defendant's rights were unduly prejudiced, 
The trial court acted promptly in the matter; he witnessed every- 
thing that transpired and was apparently of the opinion that 
it did not justify setting aside the verdict, There is 
nothing im the record, relating t this incident, which 
would warrant this court in overriding the judguent of the 


trial court concerning ite 


Another point is made in the brief involving 
@ question of newly discovered evidence as a basis for a 
new trial but no mention is made of this matter in the 


argument presented and it will therefore be deemed to have 


been waived, 
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For the reasons we have given, the judgment of 
the Criminal Court is affirmed, 


JUDGMENT AFFIRMED. 


TAYLOR, PeJ. AND O'CONNOR, J. CONOUR, 
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SARAH R. WILDE and ESTHER CG. RALPH, 
individually and as assignees of 
MARGARET A. ALLEN, 





Appellants, APPEAL FROM 
¥; MUNICIPAL COURT 
OF CHICAGO, 
THEARLE DUFFIELD FIRE WORKS DISPLAY 
COMPANY, 
Appellee. A Af A = 
a ee 1 OD = 


Opinion filed March 3, 1927. 
MR. JUSTICE THOMSON delivered the opinion of 


the courte 


By this appeal the plaintiffs seek to reverse 
an order entered in the Municipal Court of Chicago, vacating 
a default and judgment which they had previously procured 
against the defendant, in the owe of $12,000, 


The plaintiffs brought their action of the firat 
class against the defendant in the Municipal Court of 
Chicago, and summons was duly issued and served on the 
defendant, according to the pailiff's return, by leaving 
® copy with "John Doe, egent, who refused to give his true 
name, * * * and at the same time informing him of the con- 
tents thereof." The defendant failed to appear in response 
to the summons, and judgment by default was entered in fave 
of the plaintiffs on January 19, 1926, Within 30 days there- 
after, on February 13, 1926, counsel for the defendant filed 
& special appearance "for the purpose of quashing the summons," 
and moved the court "to vacate default and judgment and to 
quash return of summons," This motion was duly entered and 
continued to March 5, 1926, and on that date further continued 
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to March 19, 1926, 


When the cause again came before the caurt on the 
date last referred to, counsel for the defendant appeared 
and asked leave to file a petition under section 31 of the 
Municipal Court Act. Counsel for plaintiffs then called 
the court's attention to the motion to vacate, which had 
previously been made and was still pending, Gounsel for 
the defendant then suggested that he was not estopped from 
presenting a petition under section 21, merely because the 
prior motion had previously been made, and in this conneo- 
tion counsel stated to the court, that "that motion may be 
denied or granted or anything that Your fonor sees fit to do, 
in your sound discretion, But, nevertheless I am here with 
a petition,® which he then proceeded to urge upon the atten 
tion of the court, The record shows that on this day the 
cause came on for hearing upon the defendant's motion there= 
tofore entered, which motion the court overruled, Next, the 
record shows that the court granted the defendant leave to 
file its petition under section 21, to vacate the default 
and judgment, and upon consideration of said petition the 
court sustained it and vacated the default and judgment of 
January 19, 1926, and directed that the defendant file an 
affidavit of merits within 10 days. From the latter order 
the plaintiffs have perfected this appeal. 


On December 27, 1926, the defendant submitted 
its motiog to dismiss the appeal on the ground that the order 
appealed from was not a final order, and therefore, not 
appealable, An order vacating & judgnent on a motion made 
within the term or within 30 days after the entering of the 


judgment, where the cause is in the Municipal Court of Chicago, 
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is not final and is therefore not appealable, But an order 
vacating ® judgment after the term or after the expiration 

of 30 days from the date of the judgment in the Municipal 

Court of Chicago, on motion made under section 89 of the 
Practice Act, or Section 21 of the Mynicipal Court Act, is 

final and so appealable, A. L. Glark & Go, Vs. Gharles Levy Co., 
19 Til. Appe 656; Gellay v. Mathis, 195 Ill. App. 170; 

Doyle _v. Fallows, 207 Iil. App. 5; Gramer v. Ij1. Commercial 
Men's Association, 260 I11. 516, The petition filed by the 
defendant in the case at bar is designated by munsel as @ 





petition filed under the provisions of section 21 of the 
Municipal Court Act, as is apparent from the petition itself, 
wherein the petitioner "prays, under the equity powers of this 
court, conferred by law, that the judgment by default be vacated 
and set aside,® The motion to dismiss the appeal was reversed 


to the hearing and is now denied, for the reasons above stated, 


In our opinion, the trial court erred in entering 
the order appealed from, vacating the default and judgment 
pursuant to the petition filed by the defendant under section 
21. As this court had occasion to point out in Langner v. 
Keeshin, 223 I11. App. 642, and prior thereto in Flora v, 
Fields, 156 Ill. App. 341, "it is only where the defendant 
has made no motion to vacate, set aside or modify a judgment 
within 30 days after the entry of such judgment, that the 
Municipal Court has jurisdiction to entertain a petition alleg- 
ing grounds for vacating the judgment, which would be suffi- 
cient to cause the same to be vacated by a bill in equity," 
which is the relief sought by the petition filed by the defend- 
ant in the cage at bar, Section 21, of the Municipal Court 
Act, Cahill'g I1l. Stat, 1925, ch. 37, par. 409, distinctly 
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says that a judgment of the Municipal Court may only we 
vacated in that court after the expiration of 30 days, by a 
petition setting forth grounds for vacating, which would be 
sufficient to cause the same to be so vacated by a bill in 
equity "if no motion te vacate, set aside or modify any such 
judgment order or decree shall be entered within 30 days 

after the entry of such judgment, order or decree." The 
record in the case at bar shows that within 30 days after 

the entering of the judgnent in favor of the plaintiffs, the 
defendant did come into coumt and "move the court te vacate 
default and judgment and to quash return of sugmons." The 
defendant, having done that, was obliged to secure what relief 
it might from the judgment which had been entered against it, 
through such motion, and was not in a position, after expirae 
tion of the 30 day period, to abandon thet motion or suffer it to 
be denied and then seek relief under section 21. Ag intimated 
by this court in Gallay Vv. Mathis, supra, sum a petition as 
the one involved here, being in the nature of a bill in equity, 
must show not only a meritorious defense and that the entering | 
of the judgment against which the relief is sought, was without 
the fault or negligence of the defendant, but it must also 

set up such facts as will show why the motion to vacate was 

not made withig the period of 30 days, provided by the statute, 
and that the failure of the defendant to make such a motion 
within that period, and secure the relief sought in that way, 
was not due to his negligence, fhis is in accord with the 
general theory of equity jurisdiction, which requires one 
seeking relief in a court of equity to show, as a condition 
presedent to his right to such relief, that he does not have 
an adequate remedy at law, Where the statute expressly gives 
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the defendant an opportunity ef obtaining relief from a 
judgment at law, by going inte that court within a specified 
period, he may not neglect thet remedy or deliberately 
choose not to avail himself of it, and after the period 

has rumy appeal to the equity jurisdiction of the court 

to git/tren te judgment entered against him at law, All 
the reasons open to a defendant in support of a petition 

in the nature of a bill in equity, seeking the vacation of 

- @ judgment,more than 30 days after the judgment was entered, 
are open to the defendant in support of a motion, made with— 
in 30 days. These reasons support the provision of the statute 
which gives the defendant a right te file his petition after 
the expiration of the 30 day period, only wheres no motion to 
vacate is made within the 30 dey period; and in all cases 
where a petition is filed after a thirty day period has exe 
pired, as above stated, it showld give satisfactory reasons 
for the failure of the defendant to make a motion to vacate 
within the 30 dey period, We have no occasion here to pass 
upon the question of whether the trial court properly denied 
the motion which the defendant submitted within the 30 days. 
The defendant neither prayed for nor perfected an appeal 
from that order. 


For the reasons we have given, the order of the 
trial court, vacating the defauat and judgment pursuant to 
petition filed by the defendent under section 21, is reversed 
and the cause is remanded to the Municipal Court of Chicago, 
with directions to expunge the order of iiarch 19, 1926, sus= 
taining said petition and vacating the default and judgment 
of January 19, 1926, Langner v. Keeshin, supra; Price v. Warie, 


207 Ill. App. 112, ORDER REVERSED AND GAUSE REMANDED. 
TAYLOR, P.J. AND O'CONNOR, J. CONCURe 
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JABS A, BAOPRY, 
Defendant in Error, 
BRACK TO THR SUPERIOR couRT 
Wa. 
OF GOOK COUNTY. 
BERTHA FLIGEH et al., 
Plaintiffs. in Srror. 
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i kA belle ( 5 o> & 
KR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPIDIOK OF THE CouRT. 


Complainant by hie bill sewsht the reaoval of certain 
‘imatruments as clouds upon hie title to eartein lote, the eurrender 
of certain deeds to him, and permiseien te retain $30,000 paid by 
defentant Bertha Feigen to him as exrneet money op account of her 
alleged breach of contract fer the purchase of real oxtate, 


‘Anevers were Tiled and the cause wae referred te » master in 


“ghancery to take evidence and report conclusions. After hearing 
“aviaence, he recommended that a decree be entered in accordance 
with the petition of complainant's bill, Objectione and exceptions 
Berets having been over-ruled, the chancellor entered a deeres ac- 
@ordingly, which the defendants Bertha Feigen and Philip eigen by 


8 writ of error seek te have reversed. 
In December, 1923, complainant was the owner of 30a 










in Cook county, ILlineis. Under date of Decenhber 27, 1923, 

Me @itered into a contract with Bertha Feigen te 2011 her these 

ote for $200,000. fhe paid $10,000 as earnest soney and agreed 

© pay the further sum of $5,006 on or before February 1, 1924, 
98,000 on or before Karch 1, 1924, and $10,000 on or before April 

+ 1924, the balance of the purchase price of $70,000, to be seeured 
y Rortgage on the premises. The conveyance to the purchaser was 
» to all taxes and asseeswents levied after the year 1923 te 


y unpaid ‘special taxes or special assessments for ixprovenente, 
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and to unpaid inetalmente of special assesouents falling due after 
January 1, 1924, levied for leprovenents completed, Gomplainant 
wae te furuieh a merchantable title guaranty policy within « 
Fespaable time, The contrast also provided that if material 
defects wore found and reperted ond not cleared within eixty daye 
after found, tho purchuser might, ot her option, upon notice given 
to the vendor, declare the contract null ond veld and have the 
@arnest money returned te her, or she might sleet to take the 
property as it then wae and tompliainant wae to cenvey as agreed. 
In default of her eleation to perform, the purchaser wae te be 
deeme? te have abandomed any claim wner the pranisas and the cone 
tract ae to ceane to be of any force and effent. It wae alee pre 
vided that should the purchaser fall te perform the sentraet within 
the time and in the manner specified, the $10,000 earnest money 
should, st the option of the vendor, be retained by Bim as Liquie 
Gated damages and the contract become mull and void, Time was 
Geclarei to be of the easence of the contract and of all ita 
conditions. 

Subsequantly, sbout Jenuary 16, 1924, « supplemental 
OF escrow agreement vas entered inte whieh medified somewhat the 
Provisions of the original agreement in thie respect - it was 
‘Provided that the $70,000 purchase money mortgsge should be 
divides and placed om varioue anecified lote; also that the 
“#5000 Payable on February let and “arch let respsetively, and the 
| lena payable April 1, 1924, inetend of being made payable te 
ainant, were to be deposited by the purchaser with the 







Title & Truat Company in escrow, Complainant waa te 
ite and place in encrew hia deeds of conveyance, which was 
+ and the purchaser syreed to and 4id deposit $59,756 
money netes. Instead of complainant furnishing a 
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guaranty title pelicy in the sum of $100,000, the enerow provided 
that, when all of the deposite were mute, the warrenty 4deedn deo 
posited hy complainant and the trust deqds deposited by the pure 
Ghaser ehould be filed for record, and when the Chicage Title & 
Trust Company shovld be prepared to issue an owner's palisy 
gusrantesing the titie of Bertie Foigen for 91%) ,000, subject 
to the trust deeds, then the Trust Compant was euthorised and 
@irected to pay complainant the $20,000 representing the aggregate 
of the sayments which the purchaser agread to wake en the firet 
days of February, March and April, 1924, respectively. 

Complainant immediately procesded to carry out bis 
agreements with reference to his titie, ra. Feigen failed te 
Meke the $5,006 payments due February let er Marek Lot, or the 
$10,000 payment due april ist. None of these payments was ever 
made. January 26, 1924, re, ¥eigen entered inte articles of 
agreement with eertain other parties, in which she deseribed 
herself ae the ower ef and having eserew tithe to the premises. 
This inetrument wae recorded April 3, 1994, and is ene of the 
documents which the decree reneves an constituting a cleuwd. 
Various deeds vere obtained and recorded, clearing up complain« 
ant's title. 

Defendants argue from the contents ef certain Letters 
‘Galled opinions of title, from the Chicage Title & Trust Voapany, 
that the complainant did net clear up objections to bis title. 
‘There Letters, woon the hearing before the master, were aarkea for 
‘Mdentification, but the record shows that they were never intro- 
‘duced in evidences. However, it appears that acne of the objeo- 
tions in these letters were waived by the Chicago Title & Trust 





Company ond the complainant testified that all of the objections 
yaa been “cleaned up." 
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The revord fuetifier the findine of the master that 
the tithe to said prewicea was in the complainant and that the 
Chicage Title & Trust Company wae ready to lanue guaranty poli- 
cies gusrantecing the tithe to smid premiees as provided in the 
escrow agreemant, In the meantime ira. Feiven recorded the sopy 
ef her contract with complainant, and divere jucqments were entered 
agesinst her in favor of certain defendants, July 17, 1924, com~= 
plainant served Bertha Foigen with written motice that unless she 
deposited in eserow the instalments in arreara aggrecating $20,000 
by noon of Jaby 23, 30m, he would declare the contract terminated 
and the sarneet money, $19,000, forfeited as liquidated damages. 
She failed te reapond, and om Tuly 78, 10°94, there wae served on 
her a notice 4eclaring the contract «t er end ont the earnaet 
money forfeited aw liewitated faweger. Notice wae given te the 
Chicage Title & Truet Company fdemen‘ting the return to complatrant 
of the warranty deede deposited in eeerew, 

Defendants concede that the contract shewld be de- 
@lared null and veld, but insist that equity requires the return 
te kre, Feigen of the $10,000 earnest money, We do not so conclude, 
Thies in not a ease of sm vender unable to make tithe er refusing & 
@onvey in accordance with the contrect. The evidence shors that 
he wae able to muke title an¢4 that his deeds were in escrew vith 
the Chicago Title & Trust Company. It ia a clear ease of the © 
Proposed purchaser defaulting in reseect to the paymernte which she 
had agreed te make, namely, $8100 on February 1, 1924, $8000 om 
Mareh 1, 1924, and $10,000 on April 1, 1974, Time wane made the 
easence of the semtraat on4 of ite conditions, he fatied to 

Make the required vayments an’ she must he charged with the ree 
ovlt of her failure. 
it should be noted that by the agreement for the esepew, 


* titre guaranty policy wae not to rum to the complainant but 
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was te run to ire. Beigen. the Trast Gompany was ready to taene 
such policies, and it was her failure to make the paynente which 
prevented the gerforsanee of the agreeceant, 

Defentants argue that the feet that the contract 
provides that the 910,000 earnest money shall be retainet as 
liquidated damages is net necessarily binding ant teat ander 
certain clreusetances money oo 4evosited wil be treated ae oa 
Ppemalty and actual dwages ouiy allewed, We construe this con» 
tract to provide tat the earnest money shail be retained as 
liquidated damages, but even considered aa « pornalty, the evie 
denee justifies the degree in thie resgect. Goumnlainant wala 
$6000 as a broker's commission on this prospective wale, sleo 
taxes for 1924 amounting te $1500 and epecial assessments amounte 
ing to over $17,006, which by the contract the wendee caawed, 
Also there is the lost interest on the balance of the purchase 
price, 

We do not Alepute the legal eroposttiona presented 
by the defendants, but they are net aovlicatle te the facta of 
thie case, The deeres ite fustified br the record an’ 1% fia 

APPT ARMED, 


Matenett and Johnston, JJ,, coneur. 





ay) ae Pe era) ae if 
Yaar’ eminem lt 


Ve 





nas, of _om ew woeoo syst ast eT, tins yt? tly dow ht 
Hee BERNE By ASR TaN Ny iat aa 
t a) ry 
Ay date adascoyam ots okom ah SenAaed meek gaat ols pene ae 
We ah bab bevnd oy cinteene ae 2%, te spans fic Se 9 Rn 
% nay 2 ah hole pena 
eon, PTA ANE Oe Ane oa ger ne = weno, 
bd @ nd ilecie nom tepeee COO, OL8 
, 8a, bontete way mee A Daye Aon 2 ae Se ty 


ona. Saale hee walhmad tAesnopoo jen ain engaitah betne , 
it R “ate j 






bay Fee 


° ha Soteond od Lktw bes taowor oe yeanan sbausboieunte 


eG SN TARR Serna i sae 
mn ORAS nurdeace ow bowels ee he garage fantow mr 
; rk mc yt ei gp 
honketen od Maite aon funcriwe sd tad er ot foact 
AV rg gate ” eee p uf Peer be ae 
ove oat set teneg iid berentaaos neve ted ’ ii | 
Aj i : By RRCRURRRTS ER it 
biew foe md «Lea sbooues ands ul weno ot | . | 
Ret A 7 J mia r 
, me vaden erisooquong exe ae apt 20 tame atamuerd 
mh Laie seed tine a 
fom nee mas bas 008 £6 os coo MOT ‘wert ie 
tome ee Aahoo as | 4 ere o * iA ae Hat letaat ry Lia 
_ emaerene eehce ots foar3.a00 ens we a bs ute ‘re , 


* had senreda wnat os 
enaduroy ad? 6 eonnlad ett Ao sees a “ to Riga: Peach iat 


SS We eat de Ey atta oy Pinas ia 







a 


















y & 4 fe Mae 
aia oe | Ae } ca ut 


ee aie BIS oe ee rn qenatoai scqyeabal al ¥ 
; tt RETR, Me APS it Se ay ane wow ov 
Sa ORE Ba oll ae Bealls batt. 
stromag 46th urs « hie et 
r ne TOR ale NORE: ges as si Mt rsa hom mayo, 
re ¥ a F + svn q 


ae ay +e aa bal ahve hil, 
A tH a RE NOL Fk ily. Dit ty ™, be, fi mm a 


W H { t 
i Re NM CR eh SS Mane MR aN MR hiton vs haem ms 


146 - 31276 


HICK PaLZkILL, 


Appellant, 
) APPRAL PROM SUPERIOR cout 
Va. , 
OF COOK GCOIMNITY. 
RAY GHANESRS and ¥. Hi. GHAREDRG, : 
Appellees, 


BR. PRESIDING JUSTICE MesUHELY 
DELIVERED HS OPINIGN OF THR COURT. 


Piaintiff appeals from an order vacating and setting 
aside a futqment against ¥. 1. Chambers, one of the two defendants. 

The mmmmons Yan ivaued sgainet. both defendants and was 
served on Ray Chambers, but returned "net found" ae te VW. . Chawbers 
A general appesrance was filed by Harry Veintraub, an attorney then 
duly licensed to practice law in this atate, although it has been 
@alled to our attention that he wae subsequently disbarred by the 
Gupreme court. 

December 17, 1925, plaintiff had Judgement against beth 
@efexndaunte for $3,000, FTume 22, 1926, which war at & subsequent 
term of court, defendant ¥, Hi, Chaubers filed a motion and petition 
@lleging that he 4i4 net know sald Harry Weintraub whe filed nia 
general appearance in said cause, and that he never authorized him 
to represent him nor authorised any other attorney to appear for 
hie in saif cause; that he first learned on June 14, 1926, that 
Marry Veintraub had entered his appearance ani that the firmt knowle 
atge he had of the pendeney of said ault or the judgment against him 
vas on June 17, 1926, when it was ealled to his attention by Tilliam 
‘Baek, hin attorney; he asked that the Judgment be vacated and set 
aside and that he be allowed to file hin appearance and plead. Due 
Rotice of said motion and petition was served on the attorney for 


ff. July 17, 1926, the court ordered that the fucgment 
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againet ¥, H. Chawbers be vacated and set seide, ant from thie 
order plaintiff appeale. 

Defeniant Chambers hae moved that thie appeal be 4ie- 
missed, suggesting that the order is net ao final and appealable 
ene. While there are canes helding that euch an order meade within 
the term io not final, yet it is new established that such a meo- 
tien, te correet errors of fact, made after term time, in a pree 
eeeding under Section 8 of the Practice Act, and is a new auit, 
and the order therein is final and appealable. Harris vy. Chi cage 
House Precking Cq., 314 Ill. 800, and cases therein cited. The 
motion to diemise hae therefore been denied. 

Defendant's motion presented a question of faet for 
the deeision of the court, whiah held in effect that the appear- 
ance of 7. H, Cheebere waa unauthorised, ond o9 he had never been 
served vith summons he could not properly be sukiected te the 
Judgment rendered, 


The record in this ease comes squarely within the 





Puling in Harrie v. Chisago House Wrecking Co., supra, where it is 
held that "the petition or metion must be considered as a declara- 
tion in a new suit brought under fection 89." Applying the lane 
guage of that cane to the instant record, it ie immaterial whether 
the declaration on ita face discloses such errere of fact ae would 
be sufficient to recall the judgment. 


“Appellee” (plaintiff in the instant onse) “felled te 
False any question of law concerning the sufficiency of this 
declaration by demurring to it er by filing « plea of 

Seka or by motion to dismiss, We have held that such 

s preper practice, and that where the suffiaieney of a 

4@elaration is not questioned in the above menner or by some 
other oroper mode recognised to test the validity thereef, on 
appeal no question of law can srise in the Appellate court or 

in this court as to the suffictaney of the deolaration, Ye 
have also indicated that it ie incumbent upon a party to plead 
to the declaration in seme manner, and if he fe satisfied vith 
sufficieney of the declaration or motion and sllegetion of 
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facts he should file a plea derying the truth of the facts 
stated in the declaration, There was neo demurrer or plea te 
the deglaration shown in thie reeord. There is no eounter- 
affidavit denying the facts, There is me deswrrer te the evie 
dence oF sworn statement aw te the facte made by appellant's 
attorney. “* * * 


And farther on page 507 the court said: 


"Ae the case stands, no queation of law is presented on 
thie reeord either as to the declaration or aw to the sul’fi- 
clency of the evidence. It was purely a question of fact as 
to whether or not there was an error of fact committed by the 
eourt whieh culminated in a judgment or order dismivelng the 
suit, and sopellee has preserved no record entitling it te ree 
view or question the facts. There ie therefore no question 
properly tefore this court as to whether or not the declaration 
stated, or whether the evidence proved, an errer of fact in the 
former proceedings in support of the Jucgeent or order. The 
court pronounced judgment ageinet the appellee and entered the 
order aforesaid, and it suet be considered ag without contest 
on the part of sppellee, because the record 4ooe not disclose 
properly any 4efenes or any ebjection to the court's erder. 

In order to preserve for review a ruling upen objections of a 
party, whether the saxe be as to the Jurietiction of the court 
or otherwise, such ebjections must be preserved by a bili of 
exceptions or ite equivalent, under our Praetice Act, Much 
objections or exceptions cannot be preserved by mere reoltala 


in the Judgment or order. Grand Paeifie Netel Co. v. Pinkerton, 
2i7 Til. 61.*% 


This opinion diepeses of ali the points raleed on the 
imatant appeal, and the order is affirmed, 
A¥VFIRMED, 


Matchett and Johnaton, J3., concur. 
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GREGORY T. VAN KETER, Adminietrater ) 
ef the Estate of Chester Caajkowskt, 


Deeensed, 

Appellant, 

APPEAL FROR SUPERIOR 
ve. 

: GOUT OF COOR tomrTy, 
GHIGAGO VARNISHED TILE co., « 
Serseration, 

Appellee, 


Mm ot 
EA. PRESIDING JUSTICR MesUARLY 
DELIVERRD THK GPINIGON OF THR COURT. 


chester Ceajkoweki while employed by defendant ree 

ceived injuries in a fight with a fellew oaployee which resulted 
in his death, The administrator of hie estate brought suit 
@lleging that decedent was over fourteen years of age and under 
Sixteen years of sge¢ and wax illegally eimloyed by defendant, 
which aid not secure an empleyuent certifleste, thereby violating 
Section 45, chavter 48, Tllineta Statutes, and ae a result and 
sonnequence ef such illegal exployzent and arising out of sane, 
Plaintiff's intestate guetained physiesi injuries from which he 
G@ied, leaving surviving hie father, mother, brothers and sivtera, 
Woon the trial, at the conclusion of plaintify's esse, the court 
Amatroct ed the jury to find the defendant not guilty, ond from the 
‘Sudgeent on the verdict plaintiff appeals. 

Defendant operates a wail paper factory, in whieh 
intestate wae employed. The evidence ae to hin age is not 







te, tut it may be conceded that at the time im question he 
between fifteen and sixteen yoars old. Defendant did not 
ané place om file a certificate as required by the Child 
Act. Becedent was omploeyed se a “stick boy," “isa work was 
| carry a 'box Filled with "sticks," whieh ere about thirty-six 
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inehes long and the diameter of a lead pencil, for « distance of 
abeut fifteen feet and place them in a atieck holder. His mother 
knew that he worked fer devendant and she was alao told about the 
kiné of work he 414 there. Sometimes he gave hie pay-cheek te 
hie mother and sometimes te hie ruther. 
Alex Kaninekt Tas an exployes of the defendant; he 

folded poaper and stamped it. (m the morning of Kareh 9%), 1924, 
Kaminski wae away from hie slace ef duty fer «a few minutes and 
another employee asubetituted for lm, Deceden? Lert bie work as 
a “etick boy*® and went near Kumimeki's machine, A bad roll of 
paper cane out of one of the machines and the eubstitute by 
mistake placed it om a pile of geod rolia. When Kamineakt returned 
he saw the bad roll of saper vith the good rolls and therenren 
Placed it with the bad rolle, Decadent then teok it from the 
pile of bad rolle und placed 1t with the good relia. Baesinekd 

again teok it from the pile of geod relle and repladed it with 
the bad relies and admenished decedent to “mind bie own business,* 
There were further worda between them, altueugh the evidence is 
indefinite as to what was said ond by whem, One witness testified 
hat decedent said, "We will have it owt," and then went back ta 
his own work, Kaminski and decedent were about the saue weight 
and height, 

In the afternoon deeeient told another employee, 

4 Veesalowski, that he hat had a are with Kaminaki and thet he 

r was going to have a fight with his eutelde, Jeually when Aegat ant 

left defendant's factory after the day's work was over, he turned 


© 


to the right on4 started homewara op a walk leading directly te 


i the street, but this evening he handed Vesalowski his evercent, 
hw and luneh bex, and after going outside they turned to the 


j 


and walked akout twenty feet, where they waited for Kaminaki, 
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whe came out of the building about balf e@ minute later. Vesalewski 
testified that as Enwinski came up, decedent had his “pose up* and 
they startea te Tight. & for blows were etruck when decedent fell or 
was knecked down and fied within a short time, 

Defendant asserts that the reeor4 falle te divselose 
that the death eceurred in [liineiv. The statute gives no right 
ef action fer a festh from a wreng?ul set occurring eut of the 
State. Wall v. Chesaneske © Ghioe hy, (o., 290 Thi, 227. It is 
necessary not only to sllege, but 1t must alao be oreved, that the 
death ocourre4 in Illinois. Plaintiff dees not point out anyohere 
in the record where this fact is established. fost v, Boble & Cs., 
SAG Tl. 357; Walton v. Fryer, 276 i11. 564; & y¥ 


Of Moose, 285 111. 188; Dougherty v. Amerigan Mekenne Cg., 2665 T1l. 
369. 





Orn ey ral Ware ex 


The evidence ales faila te show thut the alleged illegal 
employment was the proximate cause of the death. Cansal connection 
between the negligence shown or the illegal eet and the injury come 
Plaine’ of must always be shown, and while violation of sertain 
Penal statutes constitutes negligence per se, Bevertreless te make 
Such neglicence actionable it wuat be the proximate canes of the 
injury for which the setion is brought. Garterville & ferrin Coal 


Se. v. Moake, 128 I11. App. 133; Schhaop v. Melean County Goal Co., 
235 111. 630. In 


App. 116, the court suid with reference to the eo-oulled Chila Laber 





Act, that the negligence to be presumet from the ampleyment of » 
Miner vithin the prohibition of the statut«, pertaine only te ecoen- 
‘sequences which result from such employment, an4 that before an 
exployes can be held liable it must be shown that the minor empleyee 
was injures by reason of such wmiswiul ewployment, Kolsiiy y. 

| Stan: ne» 165 IL], App. 371; Hartnett v. Beste 
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Store of Uhicags, 866 211, S51. 


The proximate cause of decedent's dogth was his pare 
ticipation in ai wilawful aot in wuiech he wae the agereseor, He 
prepared for the fight by handing hie clethea te his comrade and 
Waiting for Auminski to leave defendant's bullding after working 
houre. Under such clreweetecces he could mot maintain an action 
against his employer for any injuries Ke wight reeeive in the en- 
suing fight. If a party suffers injury while vielating a Lar, 
although the other party iw aloo a trotisgressor, he cannot reeover 
for the injury if hie wilawtul act wae the cause of the injury. 
Prye vy. ©. 3, & 3. B. R, fo,. 73 ILL. 3003 Glimore v. Puller, 

198 Tl, 130. ° 

Plaintiff's eoungeal cites a number ¢? caaee where come 
pensation wae searded under the Workwen's Compensation Act. We 
foubt if such enses are preeedenta in an saotion Like this, but in 
hone of them was the injured party the aggressor, and the sward 
‘Was based on a finding that the altercation or agcident enysing the 
fajury srose out of the employment. In the instant oase the dif. 
ferences between the decedent and Kaminski arese out of the former 
Leaving hie uevel work and interfering with Kasineki in the proper 
Performance of Kies duties; but whatever the asuse, the fight was a 
Private, pereonal affair, after working hours, off the preniaee of 
the defe:dant and wmrelated to decedent's oxploysent by defendant, 

Where is alee evidence that the decedent's garants 
knew that he was engaged in this slieged wilawfyl sopleyment and 
knowingly permittes it, It haw been held in Newton v, Ulineis O42 
‘Be., 6 Ti, 416, that 1f the parents pervitted their eon to be 
thus illegsily employed they cannot reeover as benefictarges of 
their own wrong, ond that they may not recover damages fer his 
death in on action brought by the aduinistrater of hin eatate 

_ the illegal act of the parents was » contributing cause ef 
Sota 
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PRANK PARRELLI, 


Appellee, 
EBA: | APPEAL FROM SUPERIOR coun? 
ve. 
GF COOK COUNTY. 
PERE MARQUBTTE RATLAGAD 
COMPAKY, 
Appellant. } 


m44].A. 


GR, PRESIDING JUUTICR Mesune.y 
DELIVERED THE OPINION OF THY COURT, 


Defendant by this appesi sceke the reversal of a 
Judgment for $7,000 entered upon the verdict of a jury, upon triad 
of an action wherein plaintiff sought compensation for injuries ree 
eeived, af alleged, in the cours of hie eepleyment by defendent. 
The suit rae brought under the Faieral Bupleyers' Liability Aet. 
Tt im conceded that at the time of the oceurrence 4efondant was 
engaged in interstate commerce, 
, The vital queation ia whether or not plaintiff wae an 
employee of defendant, the defendant asserting that he was the sere 
vant and employee of an indepndent contractor. 

The accident happened Yetobar 2, 19235, near Porter, 
Indiana, Plaintiff was riding from the bunk houses at Forter 
furnished to laborers by defendant, on a handevar furnished by 
defendant, te the place on the tracks «herp the laborers, including 
Plaintiff, were engaged in repair work, He snd others were propelling 
the hand-car by the ordinary handles, when the handle used by hima 
vroke; he fell off the ear and was run over by the hand-cax dmmeti« 
atay following, reeciving the injuries in oueetion. This handle was 
Bid and was rotten inside of the goone-neck or ring in whieh it was 
3 a: — ‘cuore of the gang testified that he hand examined «0 
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for a new handecar, Plaintiff testifiot that he hod nao Feeolles- 
tion of ever having ridden on this particular handeear before the 
morning of the aceident; that he had no rier knowledge of tha 
eondition of the handle, and 414 net know it waa rotten witil it 
broke. 

About forty men, including plaintiff, were in the 
gang repairing the tracks. ‘They were spacing the ties, that ia, 
straightening crooked ties, and surfacing, which means if there 
is a low spot er the joint or center low, they would be lined 
wp anf made level. 

Refendant presents two contracts covering the time 
ef the acoident, which, it asserts, show that this work was 
being fone by general contractore whe omployed the plaintiff, 
ané that he wae not the employee of defendant. The first cone 
tract, defendant's Nxhibit 1, is duted February 1¢, 1923; and 
the other, defendant's Sxhibit 2, is dated January 1, 1923. They 
de not differ in any material reeaseet touching the question under 
 @onelderation. They are between the Pere Harguette Rallroad Gem 
Pany and “¥, L, Kellogg and i. ¥, Grego, both of the City of 
Chieago, Illinois, organised and operating under the eommon law 
of the State of Illineis, doing business as the Kelloge-érego 
‘Railway Service, hereinafter * * called ‘Contractors, '* 

Defendant argues that the construction of thease con- 
Sracts is ao matter of law and that the court should bove eon- 
strued them as establishing the status of the Kelloge-Grege Come 
“Dany a8 an indeventent sontracter woploying plaintiff, and sheula 


ji he instructed the jury accordingly. It Le the well extablished 
, 


ru ‘that, while the relationship betveen two partic to a contract 







be & question of low, yet as to o third party not a party to 
B, Ke is not bound thereby and the contract in merely one of 
As Fe to be weighed along with other facte in determine 
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ing the relationship of an employee. Ghoninger v. Mann, 219 
Till. 247; Springer v. Ford, 199 Til. 450. 


in 





Tll. 16, there is = full discussion of this question, with abund« 
ant reference to decisions. Fran thie opinion we gather thatam 
independent contractor is one whe undertakes te produce a given 
Pewult, but so that in the setual execution of the work he te 

not under the oréer «uné4 comtrel of the pergen for whem he deem it 
and may ure tis own digeretion in things net specified; one whe 
@ontracts to 46 a mecifie oiece of werk, furntening his own 
assistants and executing the work either entirely in nesordance 
with his own ideas or in accordance with a plan previously given 
te him by the peresnm for whom the work is fone, witheut being aub- 
jeat to the orders of the latter in reapect to the details of the 
Work. The right te contre] the work contracted fur ie an import. 
ant test in determining the etatus cf an employee, and generally 
if the eiployee is under the contre] of an omployer, he ie ite 
Servant. The fact that an employer may terminate the work by 
@isecharging the exployee is of considerable weight as tonding to 
show that the employee is net the servant of an indepdndent cone 
tractor. The fact as to tho furnishes the tools er material 
should be considered. The mode of payment for the work ie an 
important element te be weighed. The opirien in this cane 
Staten that it ie imoceritie te lay jown « hard and fast general 
Pule or state definite facts by which the statue of men working ald 
‘Gontracting together can be 4efinitely defined im all eames, and 
that each case must depend om its own faste, no ene feature of the 
ease being deterninative, but all muet be considered together, In 
Duinote the weight of authority holds that the right of controlling 
the Manner of doing the work is the principal consideration for 

: ; the relationship. 





























OS Bek Me tbnei 6 aeyeds na Te atsesohtacen sit ae | 
etc Lae, mea et ee 

ROY \aghad tameO Gebetebed yy oa oe kee ob Lien bt ) 
abide BEI puphoandy whe Yo Mel sowoe th shel eh wrae y@k & 
pa tnd weddeg we motaiae shit eet? .soaoiateoh of wpe er : 
nevhy @ aviiorg OF wokeraehin ade ome ok thdeantneo rie h ery ero & ! 
gh at dew ott Pe kot troexe Sawees ery oe tod ) Pluie 
Pi oe ee ee eee ee ond wenn 96m 
edW ems Peal itascs Mow eyuekig at On aroe tO ae te oom ede é 
wore wie sptdete bereas’t seer lo eonte ettiesen oa” OR pS | 
OSeebhaaores AE ‘“herline tedelin dow oe gat rutews fae sinated 
abv ty we bonne ‘tele eo ale seaaenbona wh 70 wap Re mmee ro 
edus qatad suet ke , oie Gk Xeew WE cote cor moma Md mgt umbell e 
asd te whtaded ond oF FowqaWT at wOEteL odie ‘to wtobre amd! Oo) Ht 7 
ore fe ee ee 
— bien ,PeReteu om fo asdeda aid sahara aay 
pe Wt OH piyetans Ae ko Teoraes ent SOKaw’ peatrorssinsy . 

‘ed teow off chaabeetes ya oye tine fe peat” ernie 
oe gakbind aw piytew eidntettenss ve Ot eotetann ont galiithe al 
688 dneSdben tat me Yo famvrebe off dea 6d woogie nie’ nee a 
tnttednn 49 etoad o8e emite Lace? vile oF ba iba" 4 
na at rte die 4eN beednd Yo boa’ bak’ A 
Hh snag | rn ' so iy Peecven oll if hovgrconic 7 | te = 






pin gniiiow hom ty wuskte ome i ue ai me » hi 
"pk anne tie ‘al heattob YLOHIAPtOS wa! how banetinsgte rot vo | 
hth SO abet Vad {Bioe% avo bt no babyot towel babe’ Weae | . 
Pa ee ne Ree ot ” - 
ame iron te ditgar watt Fake wbOOR eaEtolewa to wat 
al Peenontine! teen aad pont AW ahha 


tts ay 













AAPL ess a Se a a Core Ried dec ai mr 





y 


Referring now to the contracts herein, they provide 
that the contreetore shall “do such tallasting, tis renewing and 
ether work on the line of the Fore Marquette Aaliway aa the Fere 
Marquette may request." They are te 4o aueh other work ae they may 
be directed to do by the Pore Karquette'sa representative and eneall 
perform all the work to the eatisfaction of the chief encinesr ef 
the Pere Marquette or his representative. The rate of wagee te 
be paid the laborers ia fixed by Clause 5, and the vere Varquette 
agrees to pay the “contractors” for any work not ineluded in cere 
tain epecified items the actual cost plus ten (10) par cent. 

There are also apesified rates for certain work, such as 

stripping track, $3300.0C per mile; moving and placing joint ties 

On newly laid ratle, 9200.00 per mile, [t was provided that the 

Pate for track labor showld not be beyond 4%¢ per hour. The Pere 

Marquette was to furnish free transsertation tc the men and hande 

@are, also bunk cara for housing them, The contrast might be 

terminated by either party on twenty-four houre notion, and if any 

@ployee of the “contractore” wan unsatisfactory te the Pere Mate 

qQuette, the chief engineer or hie representative, he shevld be aise 

‘Missed and his place refilled by another caployee antisfactory to 
the Pere Marquette, It was aleo provided that ony of the werk could 
be caneslled on five days notice, 

The Kellogg-Grego Company had an ageway or office in 
hi cage where men applied for work, Plaintii’ applied and was given 
pass to Porter, Indiana. 

Tony Bavara, « sub-foreman, testified that there were 








men in his gang, which inoluded plaintirs; that Hell Daniels 

# the hond foreman or inepector employed by the defendant company; 
Daniels gave him orders; “he gave me orders ~- he teld me te ge 
| and do what I am te de myself, and he sees the bad ties and 

; ‘then, to take them up or do the surfacing; that thie tia has 
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got to go; this place needa surfseing up seain, and he told me 
What I shall do;° ** *If he wanted farrelid to do something, 
he would tell Bim to 40 it;" *@ “fr Gell 444 not Like the work 
of a man on the job, he woul4 come down and tal. me te fire the 
Man, and [ would fire him;* *® "1 the work was not dome wl. 
Fight, in connection with the laying of the track, he weuld come 
down te me te send some man over to Fix it, and £ would do it, 
but he woul’ always oome te me an?’ tel] me what te do,* 

Another workman testified that he heard Daniele give 
Orders from time to time on that werk, “lots of times:* that he 
@ave orders te Bavara and to ths witnesa; if Bawara wae too far 
Sway, Daniele “would ge te any men and tell him what te de; * 
he, the insvestor, picked out the plases where the track was te 
be surfaced, and he showed we what kind of werk ts do; the engi. 
Reers ured to put the etakes up and advice us wheat we were to do." 
The engineers were sumpleyed by the defendant, wade: sleo furciehed 
the material and tools. 

A report wae made daily te Daniele eo? the exact 
Rusber ef hours put in by ali the men, ond Oeniele kent track of 
the time. The men were not paid by the job, but by the hour, and 
defendant's vouchers show that the work im which plaintiff wae 
“@Mgaged at the time of the accident was paid for to the Kellegs~ 
Grego Company user the basis of the number of men employed and 
the tine, 

Prem theae and other faets in avidence, we conclude 
that plaintiff at the tine in question was an emelgyes ef the 
Gefendant, It is evident that the only interest in the work that 
the Kellegz-Grege Company had was to furnieh aber. They were in 
faet merely an omployment ageney and vent owt laberere as the de- 
Pendant might request te perform labor wider the eontrol and diree- 
ton of defendant's representative. 
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The very character of the work 4s euch that the deo 
fendant eould not reasonably leave it to the control er direetion 
ef anyene «lee. It wan the fauiliar work of repairing tracks, 
straightening the ties an? leveling the ralle, and upem the ralthful 
performance of thie in ite detatle denendted the asfety of defends 
ant's traffic. It war not a eortract wlth Kelleoggetirege Company 
to profuce & wpecifie reault like a bridge,or a bollding,or a new 
track, but was the daily wort of traek maintenance, 

In Furke v. City and Sounty Gontraet Co., 127M. Y. 
Supp. 4600, the court hel@ that a similar contract wes simply one 
for organizing « rorking force ta be used under the direetion of the 
Pailway company's engineer. The faet that one ef the partion is 
termed a “contractor in the agreement does not extend the contract 
te cover matters clearly euteide of ite soope. Lt is quite semmnen 
for men to make thease persentage contracts, varticularly ines the 
modern influx of foreign laborers, whe require a superintendent 
Speaking their Languase, and they are generally referred te ae 
‘eontractors' without anyone aunsoeing they are independent eon 
tractors upon the work whie: is in pregress.” 


In 2 r. Vs Lmdvate 





4, 276 TLL. 





472, 1t was held that the injured party was an employee of the 
Pailroad company for the reaton that he wae eubsent te discharge, 
and that the railroad company sad the wioht te control the manner of 
Abing the work, Other eases supverting thiv conclusion are Rooting 
Mata Srarsherh Ina. co. 300 I11, 467; Hatiroad Co. ve Manning, 

m, (Ky.) 143 3.¥. 
36 Okla. 358. In 












sant that the relationship of the parties wae a question of fact 
@ be determined from the evidence, and even if there was « conThioct 
the evidence the court would not set aside the verdict of the 
y it was clearly and manifestly against the weight ef the 
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evidence, A large number of other gitations mbeght be civen: sleo 
some holding a contrary view; but each case must be decided ywpoen 
ite peculiar feete guided by general principles above atated, 

We would not be Justified im dieagreeing with the cone 
@husion of the jury that giaintiff at the time he waa injured wae 
an employee of the defendant. 

Defendant sayr that olaintart's remedy was under the 
Indiana Werkeen's Compornsation act, asd that the evidence chows 
that he has received compmeation wider this act, Geetien 13 of 
this act provides that sn injured wmicyee may claim compensation 
from hie exployer but cannot presesd againat both employer and some 
ether person at the sauce time, and ommmet eollect from both "1f 
compensation ie awarded and accepted.” Chile the evideanes ehows 
that vlaintifr received 313,°% a wees Sor some time ofter the age 
cident from Kelloge-Grego Company, there ia mo record of the prom 
@eedinge of the Industrial Board of Indiana ond mo evidenwe that 
it “avarded’ my sompenantion te plaintiff. The evidence tended 
to show that proceedings before the Indiana Bourt were brought by 
the Keliogwetrege Company noming the plaintiff as the defendant, 
The cases cited by defendant were decided before the Indiana Come 
‘Penestion act was anended So as.to prohibit an injured party from 
“proceeding againet beth an employer and wisther person “if compen- 
“sation is awarded.* 
: Piling a claim for s compensation does net deprive 


tehity eof the right of action under the Federal Smsloyers' 
ility age SARURE. Xa. She 234 Ved. 832, 


a made of the inatrvuationa, but they were 
im line with” Bla: at liste theery of the oase and there is no ree 
$ Veorsible error in this respect. 


4 We see no justifiable grownda for reversing the fudg- 
ment, and it te affirmed, 
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t and Johneten, J7., coneur. 
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ISIDORE FRIED, 
Complainant, 


¥Be 
PRABK L. BHLSCHLAGER and 
CARCLIKE 


L, BHLGCHLAGER, 
Aappeallecs, 


MORRIS H, JACOBSON and 
GARAH JACGRSOK, 


AY PKAL FROM BIUALOR COURT 
OF COOR CONN TY, 


appellianta,. 
(On Appeal of SARAH Jaconson) 
Beferdante, mt ALN gh aaah 
S244 [4 Coe A 
Say Saget ma @LL¢ VS op eZ 


BA, PRYSIDING TVSTICR ReguReLY 
DELIVERED THE OPINION OF THR COURT, 


Yetaore Fried filed hie bili ef intersleader alleging 
that he had in his hande 57,060 claimed by the defendante severally, 
Anewers vere filed and the cauee referred te a master in chancery, 
whe after hearing evidence reported that Morris 4. Jacobeon and 
arash Jacobson were entitled to the money, The other defendante, 
Prank L. and Careline L. thisehlager, filed objections ehich were 
“over-rul ed but, as exeevtions before the ehaneslier, were sustained. 

The master's repert wae diwapproved ond it wae decreed that the 
“Mhlschlagers were entities te the fund. rom thie Garah Jacobson 
‘has appeaied, 

The controversy arices out of «a contract for exchange 
‘Of properties, There ie very Little dispute as te the fects, Dee 
fendant Merris Jacobson purchased the tb ilding in question in 
Septenbor, 1922, It eonsicted of twenty-one Slate above the base~ 

ment and two flste ef five and four reoms, respectively, in the 

| Damement. The five room flat was ¢complete<, and Jaeobaon testified ; 
tat the construction of the four room flat had been started when he- 
| the buliding; that the rough pluubing was in, "the layout was) 





* end part of the partitions were in, On Karen 1, 1923, the 
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Bhlechlagere se parties of the first part ond the Jaeobsons as 
parties of the second part, entered inte a contract for the exe 
ghange of real estate, which seong other things contained this 
prevision: 
"Party of the second part agrees te camolete a four reem 
flat now in course of conatrustion eat a price of $2,000 
in addition to $115,000 aforesnid. Gald 32,000 to be 
placed in escrow, enid escrovee to be agreed won betveen 
parties hereto at close of donl., Gaidseserowee to pay said 
gum of 92,000 te the party of the second part wher said flat 
de completed and all waivers delivered to said seserowee,* 

The eserewes chosen was Isidore wried, the compiaine 
ent. At the date of the contract the rough plumbing ond rough 
Plaster of the four room flat were completed, the partitions and 
the floors, except a hardwood fleor, were in; there remained to 
be done the hardwoed fleor, the hard finish plaster, inetaliing 
Plumbing fixtures on4 elestric Lights, 

The master found that fmecdiately after signing the 
tontract the Jagobeons proceedat te eomplete the four reom flat 
an4 paid all the bilie for the work end seeured waivers of lien, 
The work wae complete about April 15, 1925, and a few dars there- 
after Jacobson notified Ehleckinger that the flat wee coupleted 
Qn4 requested that the $2,000 left in eserew be paid te hin, 

The Bhischlagerea made no ebfection to the work except ae te the 
Kind of glase in the basement windows, ro. Bhisehlager wanted 
@lear inetesd of frosted windows, and Jacobson agreed to and did 
Bake the change within a few days. ‘the master found that Jacobson 
Rad delivered to Fried, the escrowee, receipted bills and waivers 
of lien from contractors and moterialmen and that no claim for 
Unpaid material or labor bill er lien kad been made, 

| The Bhlechlagers claimed in their snewer that Jseebean 

“444 not get the work approved by the Building and Health Depart- 
“mente ef the City of Chieago, which had refused to allow the 


| flats to be cceupied for living purpores, but the master found 
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and concluded that Jacobson “ns not required by bis contract to 
get the vork approved by the Nuilding or Health Departwents 

and 414 not agree to obtain pormitw Trem the City of Chieage. the 
master found that the Jaeobeone bad completed the four room Slat 
im compliance with their contract agreement, and that they were 
entitled to reeeive the $2,000 held in eserow and recommended the 
entry of a decree in seoeordonce with much findings end conclusions. 

It is argued here that JTaeobeon was bound by the con- 
tract to preeure the pereitea and cartifioates from the Gity of 
Ghieags. Tt fe said thet the chaneslier was of this eninion in 
4eorecing againet the Jaecheone, We are of the epinion that the 
Gonclusions of the master in thie reseeet were proper. The eply 
Gondition named in the contract wae the cewpletion ef the werk 
Slready started in the four reom flat. If fapnet denied thet the 
Jacodeons did this. Hewhere in the contract is there any »revision 
or obligation upen the Jacobeons te procure perulte or certifleates 
from the City. 

it is atrongly argue4 thet the contract is invalid on 
the ground that it contemplated a violation of the buliding ordl- 
Renees of the city. The M@ilechlagers are not in a position te 
Question the validity of the contraet. They do not offer to ree 
turn the property they heve received nor to put the parties back 
into their original pesttions, In effect, their claim is that they 
are entitled to retain ali the benefite of their contract witheut 
Paying for the work fone om the four room flat. 

A further eensideration sunserting our conclusion ta 
that none of the work which remained to be done when the contract 
ef exchange was made and which was subsequently done by the Jucobsons 
Was in violation of any of the city ordinances, ‘he floors, plume 
ing ana Lighting fixtures and hard finish plaster added by the 


Jaccbsons were all in compliance with the elty ordinances. A elty 
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“dnepector testi fie? that the Tiat 414 net conform to the ordinances 
in the 4istance between the floer and the ceiling and the eige ar 
the rooms, These conditions net only existed at the time Jaeobeon 
bought the building but sleo at the time the Ghisehlageres examined 
the buil¢cing and entered inte the contract. Tha Uhl sehlagere knew 
the aise of the reoms and the height ef the ealling fully as well ae 
id the Jacebeons, wo that if there was any wislation in these pare 
ticulars, the Ehlechlagere are as cuch chargeakle with knowledge 
ef the facte ag were the Jacobsone, 

It hae been held in many eases that, if the work is 
fene in complianee with the sontrect of amployment, the scentraeteor 
is emtitied te his compenention althoug the work when finished may 
Mot meet the approval of the public authorities. Fox v. Rogers, 


271 Hass. 546; Kiehvel vy. Bacon, 49 Me. 474; Mood v, Casserleigh, 
97 Am. St, Rep. 136; Barry vy. Capen, 152 Kags, 09; Dunlop vy, Keregor, 
156 Fea. 545; Howard vy. Lethy, 197 Ey. 324; Morse vy. Waurer, 35 Pa. 
Sup. Ct. 196, 

Im some miner detaile the work fone by Jacobeom Le 
@riticized, tut we agree with the cenclusten of the manter that 
there was a substantial compl iamce with the contrast and that under 
ites terme the Jacobsona were entitied to the oun held in esorew by 
Priea, 

The deorse of tha vhaneslior is therefore reversed and 
the cause remanded with directions to enter a decree in accordance 
With the conclusions and recommendations of the Kaster in weer 
and in secerdance with what we have suid in thie opinion, 


REVERSED AND REWALIRD 
@ITH DIARCTIONS, 


‘Matchett and Johnston, 37., concur. 
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PROPLE OF THR STATS OF ILLINOTS 
ex rel. NAPOLEON SINENAS, 


Apoelive, 
: APPRAL FROM SUPSRIORN COURT 
VB. 
OF COOK CoUnTY. 
CITY GF CHICAGO e#t al., 
Appellants. 


Op A ry i /%, D Nal =< 
bes a “t Lolleo VOWPD 
BR, PRESIDING JVUSTICR MeSURGELY 
DELIVERED THES OPINIQR OF THE Comr, 


By hie petition the relator sought a writ of mandanys 
te compel the respontente te grant him a beverage license far 3438 
Bmerald avenue in the city of Chicage, fer which application had 
been made and refused. Resyandents enewered denying that relater 
Was a person of goed moral character and reputation, ond asserting 
that on January 1¢, 1996, the police officers of the City of Ghicago 
found scatrones on the premises 4rinting moonshine liquor vhi¢h was 
kent on the presises for sale, After hearing evidence, the court 
@ranted the writ of mandacus ordering a license to be iesued, from 
which order defendants appeal, The relator dees not appear to 
defend the order. 

The testimony shows that on January 10, 1926, police 
officers entered the premises of the relater and found same men 
with the relator drinking liquer., another officer testified that 
he made an investigation ond foun? the relater had been arrested 
for violating the Lew forbidding the sale of liquor. It alse 
eppeare that at one time relator's wife had him arrested, 

Aes the evidenae clearly estubliehed that the patitioner 
had violated the law and that his former license had therefore been 
‘Pevoke4, we cannot any it wae an abuse of 4iseretion for the 


‘Peapondents to deny the iesuance of a license, A municipality 
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@annot be compelled te grant a license where a former license hag 
been revoked for good cause. Harrison v. People, 121 Tli. App. 129. 
The relator's testimony as te citizenship is indefi- 
nite and wnreliable. He claims to have made applicatioa, but 
could not get his second pavers because he could net rememher 
either when or the boat on which he came te thie country. 
Tt hae been reveatecdly held that the writ of mendenus 
Will not issue unless the petitioner shows a clear and legal right 
to it, and that it is the ‘uty of the party againet whem the writ 
fe seucht te 46 the net whieh the petitioner seeks te hare per- 
formed. Eeople ox rel. Kann 
Byildings, 320 11. 117, 


in view of the evidence as to the vielation of the 





liquer law, petitioner hae noi sewn wm clear lagel right to the 
writ of mandaxus, ad the order avarding it is reversed and the 
Cause remanded, 

REVERSED AND REMANDED. 
Batehett and Johnaton, JJ., concur. 
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Complainant, | 

v8. 

WILLIAM H, BROWER et al., 
Defendants. 


GERALD D. O'SEIL, 

Pisintiff in Brror, 
BRROR TO CIRCHET COURT OF 
vs. 


EMNET J, CLEARY et al., 
Defendants in Mrroer. 


COOK COUNTY. 
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. BR, PRESIDING JUSTICH MeStRELY 
DELIVERED THR OPINION GF THE COURT. 


Plaintiif in error, Gerald D. O'Neil, seeks to re- 
vorse a forecicaure deores, the order of the Circuit court refusing 
te allow hic te file a petition for a bill of review, and also the 
order issuing a writ of assistance for the prawises against him and 
in favor of Emmet J, Cleary. 

The writ of ervor was originally sued out of the Sue 
preme court, which held that, as o freshold was not involved, it 
had no jurisdiction and tranaferres the cause to this court. in 
324 I11., page 40, is the opinion ao holding, whieh recites the 
Pleadings and orders entered in the case. It is unnecessary to 
Tepeat these here, 

Plaintiff in error asserts the right of review of the 

foreclosure deeree on the ground that the record shows that he was a 
Receseary party in interest whe was not made a party defendant by 
Complainant's bill, Thie assertion of interest is based upon an 

| @aended eroee-bill filed by George ¥. O'Neil, which among other 
‘things alleged that the presises in question were on June 11, 1921, 
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which was five daye before the filing of complainant's bill, eon- 
veyed to Gerald D, O'Keil, then o miner, and others. So anewer to 
this amended ercee-bill ia in the record, It appears that submee 
quently evidence was heard in support of and in opposition to it, 
and it wae dismisses fork want of equity. Ho evidence ins in the 
Pecord. Ye must therefore aseume that 14 was not vreven that 
Gerald DBD. O'Neil had any interest in the premises, 

Even if plaintifY in error was « proper perty te the 
foreclosure und not made «a party, he oannet complain of a deerea 
which doee not affect whatever interest he may have in the premi- 
@ee, The decree ie valid an to the partiaw to the anit. Pope 
v. North, 33 111. 441; Walker v. Warner, 179 Tl, 16; Clerk v. 


Zaleski, 268 I11. 427; People vy. Bvans, 262 U1. 235. 

A final resson adverse to plaintifi's maintenance of 
this writ of error is that it was sued eut three years, t¥o monthe 
end some days after the decree was emtered, which is well past the 
Statutory limitation of two yours. Practice Act, chpater 110, sea- 
tion 117, Illinois Statutes, 

We cannot veview the agtion of the court in denying 
Plaintiff's motion fer leave to file « bill of review, for the cone 
‘Rents of neither the motion ner the petition are disclosed by the 
record, 

After hearing the court fouid that George ¥. O'Neil 

@nd Gerald D. O'Neil, "parties defendant to seid suit or parties 

whe have come into possession ef said premises pending said suit, 

er under or through the parties thereto, were in possession of gaid 
premises" end refused to eurrender the sane, and ordered the writ of 
© sepigtence to issue. As George ¥. O'#eil was a party to the fore- 
Glosure proeecding, ve must assume that the court found that Gerad 
D, O'Neil was a party who had come into possession of the premises 








the suit, or under or through the parties thereto. There 
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r nothing in the record which contradicts this, It does not avail 
4 ) say that this is contradicted by the allegations of George 
“O'Neill's acended cross-bill which was 41 amissed, 

4 | Plaintiff in error presents no substantial reason for 
ng ne decree and orders of the Cireuit court, and they are 


AFFIRMED, 


t and Jehnoton, J7., concur. 
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GCHICAGS TITLE A&A TRUST COMPANY, } 
Appellee, 
re APPUAL FROM CIRCE? COMRT 
va. 


“WILWA 3, HYKES et a2. 
(Om Appeal of URS. VANATR BURTOH 
et 


ames Appeliante. a q 4. TA @ 6 o 6 


OF COOK SomNTY, 


BR, JUSTICE JOHNSTON MELIVERED HE OPTERON OF THR coDAT. 


4 This de = petition filed by the Chicago Title and 
‘Trust Company, trustee wider tae will of William J, Hynes, de- 
oneeea, to have the will construed. 


The will censiaies of 17 eleuees, There is noe aiepute 



















regar’ to the provisions in the firet ten clauses, The firet 
direets that the febte and runeral ‘expenses be paid. The 

» third, fourth, fifth, sixth, seventh, eighth and ninth 
Fovide Yor the payment of specific beaquents, ali ef wich have 

, ) i pala. The tenth consists of a bequest to the wife of the 

- There ie no diepute aa to this clause, but cortein 

in the clause is diseussed by counsel) in connection with 
th @lauses in controversy, ‘The actual controversy soneerns only 

in ; eleventh, twelfth, thirtemth, fourteenth and sixteenth clauses. 
| The pertinent parte ef the will are ae foellowe: 


| “Tenth: After the payment of the foregoing spectfie Lega 
ape devise snd bequeath all the reat and rasidue of my 
; "Fenn so’ and mixed, of every Kind ond nature, to 
® Hynes, for the period of her uotural life, for 
‘ el benefit éuring her Life. 
4 After the death of my enid wife, it iv my will 
ry ek an ae I now own at Ko. 29% Aldebaren Canal, 
Lo and the rents and profits therso?, shall 
ey my adopted daughter, Wilme J, lynee, ror 
nefit until whe is thirty (86) years of age, and 
the nals ve until that age then the enee shall veet in her 
or, and if ane shall 4i4, witheut issue, before attaining thet 
ne Pevatod “gpa above deni giated wn then beaowe a part 


ap fire age the death of my sald wife, it te my will thet 
’ (866,000.00) Vollare, or or from aaiA eetate shall 
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be set aside for wy adopted daughter, Wilma J, Hynes, to be held 
in Trust for her use ond benefit witil she te Thirty (30) yours 
‘oF age, and if she shall live watil that age, them to be paid 
over to her; and if ashe sell die before that age, aald dixty 
Thousand ($60,600.00) Deliors shall then become a vart of my 
‘yesiduary estate; and f hereby appoint the Roman Gathelie 
Bishop, residing at Low Angeles, Galifernin, Guardian and 
Trustee of the person and estate ef the asid Yilma J. ifynes, 

and will and direet that the aid Wilma 7, Hyner ahall reesive, 
after the death of my said wife, from audd Guardian and Trustee, 
the income from said Sixty Thousand ($60,000.00) Dellare, wmtil 
She attains the age ef Thirty (8) yeere, when the “pele ef eafa 
truet fund of Gixty Yhousand (166 000, oof Dollurs, shall he pata 
ever to her aa aforesaid, 

"In consideration for the asguoption of the sa14 trust and 
the performance of the said services as Guardion snd Trustee by 
the said Roman Cutholic Bishop rugiding in Lon Angeles, Cali- 
fornia, Ton Thousand ($20,000.06) Doliava shail bo eet aeide from 
my enid eatate upon the deat of my eaid wile, the ineome of which 
®we aheall go to the eaid Homan Catholic Bishan wotil the death of 

4 Wilma J. Hynes, if she should die belore ihe age of Thirty 
$0) years, or until the payment to hor of said Ginty Thousand 
$60,000.00) Dellare at the age of Thirty (860) years, if she 

. shall live te that age, and after the tereination of asid Guardians 
ship and Trusteeship, either by the death or by attainment of the 
age of Thirty i320) years of eald Wilma J, liynes, then the ews of 
Ten Thousand ($10,000.00) Doliure shell beeowe the property of 
Said Homan Catholic Bishop of Loe Angelen, California, and absoe 
lutely veet in him se hia evn. 
rteenth: I further will and bequeath that after the 
th of my said wife, Ten Thousand ($10,000.00) Dellers aall 
be set aide from my anid eetate, the income rom vhich ewe shail 
be paid to my adopted won, Harry Hynes, of Chieage, Uilineis, in 
bly er quarterly vaynentse, in such manner as sy Axeeuter shal 
best, @uring the period of bis naturel Life, 4 upen bie 
death salt gum of Ten Taousand ($20,000.00) Dellare shall beoome 
® part of my reeiduary eetate; e214 income Srow oaid sum ehall 
Ret be aneignable, in whole or im part, by seid orry Wyner. 

"“VYourteenth: After the death of my sald wife, it ie my will 
That the inceme from my said entate left for life to my sald wife, 
Pemaining after the provietona of Sections Twel sth snd Thirteenth 
ef this instrument are complied with and eatiefied, shall be date 
vided as follows: 

“i *1A" Gneesixth (1/6) of the residue of said inaome shall go 
to Katherine and laura Cottrell, children of my wife's deceaned 
Sister, kre, Kary Cottrell, ware and shure alike, during their 
life, 
if SB? Oneesixth (1/6) of the residue of said income shall go 
Mrs. Annie Webster, cf Los Angeles, Culifernia, my wife's 
Bi ster, during her natural life, 
*'¢* Oneesixth (1/6) of the residue of said inceme eneli 
» to wife's sister, Hre. Yennie burten of Chicago, Lllineis, 
a her natural life, and after her death to her husband, and 
her children, or the survivers or surviver of them, during 
ge Lives or life. 
«9D Oneesixth (1/6) of the residue of said income shall 
to my wife's sister, Mre, oer BR. Bvane of Les Angeles, 
» during her natural Life. ! 
i "hat "enesed ssn (2/6) of the residue of sald income shall go 
y niece, ire, Hinnie Harvey, of Norwioh, Connecticut, to be 
ld in Trust, however, by my Executor, hereinefter named, and 
Ancome shall be paid to her at the rate of Firty ($50.00) 
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Dellare per month during her natural Life. 

"In the event that said income exeecds anifé monthly slier- 
anee above provided, it is my will thet such aceumulations, at the 
death of eald Mra. Minnie “arvey, shall become a part of my residue 
ary estate. 

*'¥' Gneesixth (1/6) of the reaidue of seid income shall 
go to my niece, Ure, Addie Suith, during ner natural Life. 

"It is my “111 that distribution of the inoome to the 
parties provided for in thin Geetion Feurtemth shail be made 
quarterly if practicable, ewaept az etherwise stated. **# 

Sixteenth: I will and direet that after the death of ay 
wife, and of the legatees, whe are designated herein to receive 
the incone of my said estate after the death of my sald wife, 
@uring their natural lives reapeactively, abl of my estate, and all 
ef my residuary estate ahwll, a6 the wame ehali agerue by the 
death of any of the parties sentioned above, go te the Cathelie 
Bishop of Chicage, a corperation, ecle, as Trustes, te be paid 
over by him, share ami share alike, to the Saint Mary's Training 
Scheol at Feehanvilie, Lilineis, snd te the Gatholie Guurch Exw 
tension Seciety of the United States of Ameriea, a corporation, 
organized wider the lows of the State of Michigan, and ta the 
Visitation and Aid Bociety of Chicage, Illinois, or to the sure 
vivore or surviver or successors or auccessor of eaid inatitu- 
tione or inetitution.,* 


The Chaneelior found, and it fa not disputed by any 
of the parties, that the phrase “one-sixth (1/6) of the residue of 
Said income," used in the lettered paragraphe A, 2, S, BD, B ond ¥ 
of clause Yourteenth, ehoulé read “*one»cixth (1/6) of the income of 
said residue, * 

Wiliiem 7, Hynes died on Kay 7, 1944. After bis death 
the following legatecs unter the will died: Jennie KB. Hynes, Barry 
Hynes, Annie Yebster, Robert A. Burton and Georgie BP. Bvane, The 
Petition alleges “thet by reason of these facts, doubts and differ 
meee have arisen and exist between some of the beneficiaries ynder 
the Will, and between some of the beneficiaries and your orator, with 
Peference to the true and proper construction and interpretation, in- 
tent and meaning of the will.* 

4 The pertinent parte of the deoree of the Chancellor 
are ae follows: 
| LY "(m) That the fund of ten thousand dollars ($10,600.00) 
held by the trustees under the thirteenth clause of the will for 
| the benefit of Harry Hynes, should at once be paid over to the 
_ Gatholic Bishop of Chieago, as residuary legatee under the 
 ~‘Bixteenth clause of the will, tegether with all the income ace 


-«-« SumMulated thereon from Noveuber 1, 1921, the date of the death 
; ‘al Marry Hynes; 
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"(») In the event of the death of Wilma J. Site (formerly 
Vilma J. liynes) before reaching the age ov thixty yours, the fund 
of wixty thousand dollars (4606 S000 .00) provided under the twell'th 
Clause of gaid will, wil. then become payable st once to the 
Gathelie Bishop of Chicago ae rewiduary Legatee; 
"“(o) That the fund of ten thousand dellare (910,000.00) 

ven to the Roman Catholic Bishop residing in Lows Angeles, 
alifornia, under the twelfth clauee of the eald will, wihi be 
payable to him wren the teratmation of the truat which was 
ereated for the banefit of tue anid Pilea J. Hite (formerly 
Vilma J, Hynes) under the aald clause. 

"(4) That upon the death of Mere, Annie VYebeter, benefie 
elary under paregrays B,' one of the aadd ais Lettered para 
erarhe ef the ssid fourteenth clause, one-sixth of the pringi« 
pal of the fund wider the eaid fourteenth clause veeane payable 
to the Catholic Bishop of Chicago ae residuary legates; and 
siwllarly upen the death of Bre. deorgle BP, Svanes, beneficlary 
under paragragh '', another of the onid efx lettered paragrasghe 
of the said fourteenth clause; and se weom the death er deathe 
of the benefictary or benefleterios memed in any one or more of 
the other enid lettered paragraphs of the wald fourteenth elause; 

"(e) That inasmuch as, upen the deatns of the beneficia«~ 
ries named in any of the Lettered paragrachs of the fourteenth 
Glauee of the said will, aliquot parte are set off te the re- 
Giduery Legater from the principal ef the fund in the bende of 
the trustees, described in the fourteenth clause of the euhd wid 
as ‘my gaid entate Left for life te ey ssid «ife, remaining 
after the provisions ¢f Sections frelfteh and Tuirteentos ef thas 
instrument are complied with ond satiefied,' the share deseribed 
in each of the ala Lettered paragraphs of the waid clause as 
Yoneesixth (1/6) of the residue of seid income! (moaning thereby 

@evixth of the inaome of tae waid renidue't) beeame one-Titth 
of the income of the part of the said fund remaining alter the 
getting aeide of cneesixth of the aaid fund wpen the death of 
Mra, Annie VYebster, one-fourth of the income ef the part af the 
@aid fund remaining heft after the satiing agide cY a Iike pro«~ 
oe ghare of the gald fund upew the death of kre. Georgie 

« Svane; and so apon the death ox deuthe of the beneliciary or 
beneficiaries mused iu amy one or more of the other said Let« 
tered paragraphs of the said fourteeanth clause, * 


It is ebviows that ali ef the reoidue of the estate 
Witinately wili go to the Catholic Biehep of Chisago. the only 
Questions, broadly stated, are whether he ahould raseiva it in 
Parte at different times, depanding on certain contingencies; or 
Whether he should reosive it ae an entirety at one tiv, 
i “ote Cownsei for the defendants Katherine Cottrell, Leura 
Sottreit, and other defendants, contends that the proper gonstruee 
thon of the will te as foliowas 
te, 


2 (2) That *** the fund of Tan Thousand Doliare ($20,000) 
—~“held by the Trustee wider the thirteenth clause of the will for 


the benefit of Harry Hynes upon the death of the latter should 
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have fallen into and become part of the truest fund ereated by 
the fourteenth elause of the will, or eheul4 be hel’ by the 
Bueouter as Trvuetee to be adminiatered by him in seoordance 
with the terms of the fourteenth elause of the will, 

*(2) That ** im the event of the death of Yilma J. “ite 
(formerly Wilma J, lynes) before reaching the age of thirty (30) 
years, the fund of Gixty Thousand Dellarea ($66,000) previdea 
under Section Twelfth of the will @hall fall inte ond beeome a 
part of the trust fund erested by the fourteenth clause of the 
said will, or that the said fund of Ginty Thousand Bollare 
($66,000) should be held by the exeeuter ae trustee te be 
administered by it under and in ageordance with the orovisions 
of Geetion Fourteenth of the wili. 

“(3) That ** at the death of ire, Annie ®ebeter, beneti- 
ciary under paragraph ‘B,' one of the wix Lettered naragraphe ef 
Seetion Fourteenth of the will, the ome+aixth portion of the 
principal of the fund, the income from whieh had been payable te 
Mre. Ammie Webeter during her Lifetime, should resain os pringle 
pal of the fund under Section Fourteenth and the income therefrom 
should be payable in accordance with the terme ant orevieiene of 
said Seetion Fourteenth, 

(4) Amd, aimilariy, that upon the death of urea, Georgie 
B, Evans, benefieotary under paragragh '3,' one of the six Let. 
tered paragrarhs under Section Pourtesnth, to« oneegizth vortiton 
of the principal of the fund shewl4 reweain oe principal ef the 
fund under eaid Seetion Fourteenth and the ineane therefrom 
should be payable under and in accordance with the tema and 
Provisions of said Seetion Fourtewnth. 

*(5) And #0, alec, woen the death or denthe of the benee 
ficiary or benoficiaries named in any one er more of the other 
Said Lettered paragravhe of Section Fourteenth until the death 
of the last surviver of the said beneficlarios named in Section 
Fourteenth, at which time the entire principal of the fund under 
Section Fourteenth sheuld basome payable to The Gathealie Mehep 
ef Chicago os residuary Legutee,* 


We do not agree with the methed of reasoning puraued by 
@0uneel in reaching his conclusions, We shalh not state ia detail 
@Al of the arguments of counsel, Ye shall endeavor werely to oute 
Dine the substance of nix contentions. 
e He contends that ainve the teatater, after providing 
for the bequest to hie wife in the Tenth clause, usem the phrase 
a part of my residuary eatate* in subsequent clouses, the use of 


that Phrase “ygresupposes and involves the i¢ea that there was or 








should be in existence o residuary estate under the texrma* of the 
win "before the death of either Wilma J, Hynes or larry Hynes;" 
7 ne } the use of the word “part” implies the exietence of “the 





* ef which a thing is te become so part;” that sudk « 
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reaiduary eatate is provided for and defined in clause Yonth in the 
Ranguace, “All the rest and residue of my property;” that this is 
the first definition of the vhrase "resi duary astata;” that the 
“next 4ifinition of a reeiduary eatete” Ls found in clause foure 
teenth in the following language, “alter the death of my wife it 
ie my will that the income from my estate Left fer Life te my anda 
wife remaining after ***; that from these promiaes it follewe that 
when Harry Bynes died hie bequest of 210,000 passed to the residue 
arty estate defined in clause fourtesnth, becaxe part of that re 
Siduary estate, and 414 not go fwmediately te the Gntholia Biehep; 
that if Wilma J, Hynes dies before the age of thirty years, ner 
Dequest of $60,000 will gase te the rewiduary eetate defined in 
Glause fourteenth, will become part of that reaiduary estate, ond 
Will not ge immediately to the Gatholio Bishop; that the residuary 
@state of clause fourteenth, which by the proviaione ef ehause 
Sixteenth, witimately is te go to the Catholic Bishop, will not go 
to the Gatholie Biehen until the death of a11 of the Legateos men- 
tioned in the lettered paragraphs A, B, C, 0, © ant F of clause 
fourteenth, 

In our opinion the arguments of cowmoel are not cone 
vineing, Assuming for the enke of argument thet counael ta preni se, 
Which presupposes that the phrase *residuary entate” wae expressly 
defined by the testator, in correct, and waiving the tautology that 
ase Consequence would result in the use of the two phrases, “all of 
my eutate® and “all of my residuary eutate” in the sixteenth clause, 
it becomes necessary to explain why the word “any* ia veed in clause 
sixteenth im connection with the phrase “any of the abeve mentioned.” 
T™e explanation of couneel in that it may be treated as tautology, 
oF else may be changed te the werd *ali” to wake the will “conform 
te the Manifest intent that all ef the residuary estate should pase 


i the Catholic Bishep at one and the same time." We (think 9 (».. 








aii ot diet sewn to uh baal'tvn baw a hebleorg ek ated om ‘yteuh 
ah ates ets “pewerts a te ¢y wuatwort fan ane eur £209 oyna 


he Hees 


nati tat “sade caanh bene® seit sis te rot ai'ten ten ‘ 


i ne “2 " 
tsott sain Re ih bang aa: Tobe eerubtees * to ott?) be yt 
te HE x : Ns 


th ke tan "to Xiweh ai wart eepawaonn S vuleotter 0 abattem 


AA Re Rei 
hhee we od nik aa? é ‘ted seeing me igi amoral ene tate ee 
2 Reet a A Re 
tend owas fet fe eee teow wavs won saute hee ante auekert pinot 0" 
nubs ket oid oF Reaaaa 89,088. e tanuped she Beth raved eae a 


an gut 1a arey. ooansd attewe dao pawn te ei banitae 


a sine we ay 


bere stinitud et of: eaanienend °4 tea hte how .etats 
ad een wetiat 7 te a mitt orate sath ge or a: : ne 





ae 















‘eamne to % fm “ 5? 48 a sinechaenes: enti sch a a 
Bis clos idk fs ast a a 3 £7 | ‘. 
waee ben ates Sete se Ke dhvchineiitdediined viliiiaiaial ‘i te 
eekeove @iisecwas fake faamesse “to galew edt eh pebamemAl”» nt 
uiearrqxe eew “ataten ctavhipet* aneede: act dade: aewerquRate a 
teas aotoivet say univtiaw yao ,dnotres eb» a todadand ols ve hen 
‘to Le. ape tlg owl wit Te see Ose at Peet Rkyow comune 
age ke dtaroduie ote ah “wdasen erordinon ye kw Lke* feu 
sapadeuah boo ai "yaa" Pres oad Yse mlalene 0c: “yrenamsect a 
Ream tiaom ered oy Se ym” sea InG os Othe moddoammen mt udtadnd 
‘Wielatie? we betner od yoo Ch sate ab Lenaron 2 mob 
mera Liiw.ade ere ei ae vaisloas inencaningi 
» amt at “as ae i) Dae ane 20 gust abetted 


? 


that the word “any” ic mot used tautolegically; we aleo think that 
4t would not be permissible to change it to "all," ae, in our view, 
4t ie not necessary te retort to the rule of construction eontended 
for by sounsel that the language of a vill may be changed in order 
to effectuate the clear intent ef the testator, 

Further in surpert of his contention that 14 was the 
intent of the testator that the residuary eetate ahould sot pase te 
the Catholic Bishop until ater the death of oll of the Legatees 
Bentioned in the lettered parasraphe 4, 2, ¢, D, 8 and PF of clause 
fourteenth, eomneet for the defendante Katherine OCettrell, Laura 
Cottreii, and other defendante, maintaine tat clause fourteenth 
does not state where the income shall go upen the death ef any of 
the legatees; that clause fourteenth dees not state where “the cor- 
pus of a one-sixth of the residuary estate shail go upon the death 
ef any® of the legatecs; that clause fourteenth “treate the residuary 
@etate os an entirety ont provides simply that the ‘ineome,' i. «. 
the whole ineome frou the whole residuary ¢entate, shall be divided 
M@Bong the beneficiaries named in section fourteanth,* In our opine 
fon, even though clause fourteenth may be silent in the respecte 
Bentiones, when the claurce im comsidered in connection with clause 
Sixteenth, the construction placed on clause fourteenth by the 
Maneciior is correct. 

vl Councel for Katherine Cottreli, Laure Cottreli and other 
a nts further contends that "uvson « proper conetruction of 
fourteenth ** the gift is alearly to a clase and not te 

4 mALviduad benefieiaries; and the the rule is that “where the gift 









te ‘to & class then upon the death of any member of the #lase, either 
de Sore oF after the death of the testator, his beiefictal interest 
passe equally te the survivors of the class,* 

We clearly are of the opinion that the testater 4id net 
that the legatees under clause fourteenth should take ae a 
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clase, A gift to a clase has generally been defines ae a gift of 
an sgeregate sum te a bedy of perasna uncertain im nueber at the 
time of the gift, to be ascertained at a future time, who are 

all to take in aqual or some other deflaite portions, the share 


ef each being dependent for ite wsount upon the ultimate nweber, 
40 Cyclopedia of tue and Procedure, »p. 1473; She Volunteers of 
Amorics vy. Pierce, 267 Thi, 404, 424. Tr the case of the Volume 
deers of smoricn v, Pierce, supra, the court quoted with approval 
the follewing language (pp. 414, 435): 

“Whether a deviee or bequest is to « elase or to the ine 
@ividuale constituting the classe distributively, depends upon 
the language of the will, If from aweh Language 1% appara 
that the number of persons whe are to take and the amount of 
their shares are uncertain until the devise or bequest takes 
effect, the beneficiaries will generally be held te take ae a 
Glase; but where at the time of making the gift the number of 
beneficiaries ie certain, ané the share each Le te reeelve is 
alee certain and in neo wey denentent for (te aseunt uoon the 
Rusber whe svnall ecurvive, it ie net a <ift to « clase but te 
the individuale diatributively; and thie is generally held te 
be the case where the beneficiaries are nawed and thelr shares 
are certain,” 

We think thet in the gases at tar the legacies previddd 
for in clause fourteenth were not intended ae gifte to a clase but 
te individuals, The nuaber of beneticiaries io certain, and the 
@hare each is to reeeive alec is certain and in ne wey dependent 
Wpen the number of beneficierias whe shall survive, Purthercere, 
Since the provisions in the letsered peragraph “0” of clause 
Tourteenth relating to the gift to Bre, Fannde Burton and the pro- 
“vistons Telating te the gift to urs. liinnde Harvey in the lettered 
Paragraph “E" are different from each other and also from the 
gifts te the legatees in the other lettered paragraphs, it clearly 
appears that all of the gifts provided for in clause fourteenth were 
Amtended as gifts to individuals and nes te a clase, 
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Ceuneel for the trustea, the Chienge Title & Trust 





» Seree with the Chanseller's eonetruction af the will in 
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all respects excent as to the Chancelior's construction of clause 
fourteenth in connection with clause sixteonth, Counsel for the 
trustee, the Chicsage Title & Trust Company, snd ceunsel for the 
defendants Katherine Cottrell, Laura Cettrell and other defendants, 
agree in their construction of clause fourteenth, but differ as te 
their censtruction of the other parts of the will in sontroversy. 
And while they sgree as to their conclusions regarding the eon 
struction of clause fourteenth, they disagree in renpeet of the 
Peasone for their conclusions. 

Aeoording to the oqnatruction ef counsel for the 
trustee, the Chicago Title & Trust Company, clanee sixteenth, if 
@xpressed explicitiy, would read ae follewe: “I wili and 4ireot 
that after the death of Katherine ond Laura Cettrel., Hre, Faunie 
Burton, and 211 the other annyitants, sli of sy estate (amd all of 
my Tesiduary estate, as the sane ehall soorue by the death ef Cilme 
or Harry Hynee or Mra. Harvey) shadd go to the Gatholie Bishop ef 
Chicago *** as trustee **", On this theory ceunsel contend that 
the phrase “one-sixth used in each of the lottered paragraphe A, 
B,C, BD, # ond ¥ of clause fourteenth, would be equivalent to the 
Phrase “an equal share;"sand that in order to eonfern to such cen« 
struction the shrase “one-sixth” in each of the lettered varagraghe 
Of clause fourteenth shevld read, “one share, being omeerixth, * 

We admit that the construction of clause fourteen th 
im connection with clause sixteenth presents ume difficultion, 
The question ie not free fron doubt. it is true, ae cewmoel fer 
the trustee, the Chicago Title & Trust Company, muintain, that it 
is clear that the testator never intended that the Catholic Bishop 
of Chicago, the ultimate legatee, sheuld receive any of the iavome 
fron the estate; snd that the testator did not autherize either by 
"positive direction” nor by “the slightest affirmative permission,” 
trustee “to separate one-sixth of the principal of the estate 
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from the tetal and turn it over to the ultisate Legateae." Be do 
wot think, however, that these contentions render the Unaneelior's 
gonstruction of the clauses im question uwniwarrentabie, Yhe deerne 
ef the Chancellor does not direct that any of the inmoome of the 
estate should be paid to the Catholic Bishop of Chicags, the uwitie 
mate legatee, but doos Find that wren the death of Bre. Annie 
Webster, one of the legateas, one«sixth of the pringipel fund hee 
@ame payable to the Catholic Biahes of Chieago; that simileriy, 
upon the death of Kre. Georgie B. Twang, another legatee under 
Clause fourteenth, saa of the principal fund became payable 
te the Catholic Bishops tnat a similar genetruction should apply 
wpon the deaths of the other Llegatees under clause fourteenth, 
Althoug) there ie no #xplieit autherity/for cai’ sonehveatien, ea 
think that thie construction carries out the intent ef the testater, 
| in regard to the contention of soumaa) fer the trustes , 
‘the chieage Title & Trust Company, that the phrase “one-sixth of 
the income” used in the lettered paragraphs of clouse fourteenth, 
“should be changed te read, “One share, being oneesixth,” wa are 
of the opinion that it is not meceasary oo to change the reading 
of the phreee te effectuate the intention ef the testater. 

4 We are of the opinion that the construction of the 
wilh by the Gianecelier is correct. (% ie the rule that while the 
“Wbject ef the construction of a will is to ascertain the inten- 
‘thon of the testator, the intention must be one that is expressed 
‘t. the wilh and must be determined from the language »ee4 in the 
wi, Redisgh vy. Eoore, 287 Til, G18, 622, It is walno the rule 
tn SB Will cannot be reformed to conform to an intention not 

im the will, Hedineh vy. Moore, supra, (p. 623.) In 
@ase at bar we think the intention of the testater may be 

e4 without changing any of the language of the will, We 








that 4% clearly appears from the will that the testater 
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intended that the legncies given to “ilma 7, Nynen, Harry dywee 
_en4 Ere. Minnie Harvey, should upen their deathe beaome payable 
immediately to the Catholic Biehor of Coteagm. tx our view 44 ie 
evident that the teetator intended that what he tersued the “reo 
siduary entate”® should be « difYerent, distinet estate from the 
@orous oF principal estate, Ce uses the phrase “reslduary ene 
tate" five timer in the will. Im clause sixteenth it follewe the 
phrase, "all of my eatate;* and if the testater did mot intend it 
te have a different meaning from the phrase, "oli ef ay ewtate,* 
it would have to he treated am tautology or ourrluaage. The 
Tule, a6 stated by Jarman, te tiat “where a teatater unen on 
edditions] word or phrase, he muet be presumed to have am saddle 
tional meaning.” Jarman on Wille, vol. Ei, po. @921 (6th Snglish 
Ba. 1910). 

Tn our opinten the use of the werd "part" tn connec 
tion with the phrase "ehall become a part of my resi duary atute® 
does not imply that the teotater in sn previous oreviston of the 
Will had oreated a reeiftuary estate te waieh the part showld be 
added. Ye think that in ueing the phrase “shell become a part of 
By Teaiduary estate” the testator werely had in mind « possible 


‘estate, or, as counsel for the trustes, the Chiesage Tithe & Trapt 
‘Company, aptly term it, “a casual residue” whieh might eome into 
existence, The use of the word "become" aupperts the view that 
‘the testator had in mind, not a residuery estate that he hed 
Previously defined, but a possible future estate or possibig 
future “eatual residue, * 
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Clause fourteenth, ae ve have @aid, presents » wore 
: At question of construction, Counsel for the trustee, 
c Chicago Title & Truet Company, have argued the question with a 
ont deal of force, We fo not deny that clause fourteenth is 


Feneonably of the eonetruction contented for by 
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counsel, Ye think, however, that the conetrugtion adepted by the 
Chancellor is the one that more probably expresses the actual 
intent of the testster, In our view, the phrase "as the eame 
shall accrue,” uced in clause sixteenth, does not qualify only 
the phrase “residuery estate," as counsel fer the trustee, the 
Chicage Title & Trust Company, contend, but qualifies that phrase 
an4 sleo the phrase "all of my setate.* Be think that the word 
*"any® as used in the phrase “any of the parties mentioned sbeve,* 
dees not mean “2l1"* of tie parties; and we aleo think that the 
phrase “any of the parties mentioned” ie not intended te ret'er 
only to ¥lima J, fiynes, Harry Hynes and kre. Winnie Harvey, ae 
@Gounsel for the trustee, the Chicago Title 4 Truet Company, cane 
tend, but refers to 211 of the Legatess meniioned in the entire 
wild. 

Yor the reasons stated the decreas af the Unanceller 
is affirmed. 

APPTREED, 


MeGurely, *. J., and Katchett, J., concur. 
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LUKA KLATZ, 
Defendant in Srror, 
BRROR TO SUPERIOR court 
v6. 
Oo? COOK coumTy, 
JOSEPH PIETER, 
Plaintiff in &Srror,. 


Scale 


9AAT.A. 636 


. TUSTICE JONNSTON DELIVERED THE OPINIOK oF THE coun, 


Thie fe an action brought by Lens Elats, the plaine 
‘tier, te recever damages from Joseph Preffor, the defendant, rer 
‘Anjuries sustained as the result of having been attacked and 
“bitten by a deg owned/and kept on the premiver of the defend 
=. 
BS The case was tried before the court and « jury. ‘The 
tury Townd the defendant guilty and assessed the plaintiff's 
at the ews of $4200, From the Judgment on the verdict 













@ defendent has prosecuted the present appeal, 

on the metorial ioaves of facet the evidence ia eon- 

: ing. Brisfly stated the widisputed evidence is as folle«s: 

: The plaintiff and the defentant had cottages shont tee 

away from each ether at 2 sumuer rasort in the atate of Miehhe 

Defenaant"s aottage was situated on a let shout lOO feet square. 

| about & feet wide extenio4 across the entire front of 

fo erendant eottage. The presigenr of the defendant were en- 

oy & woven wire fence about 4 feet high, ond there was 

i wire stretched above the four feet, sight inches abeve 

‘ Pp ef the fenee." There wee an iron gate immediately in 

nt © 14 house of @losely woven wire, and there wae a double 
gate, The distance from the gate te the verauda was 
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about 44 to 5 feet, There wae a cement walk from the veranda to 

the gate, The veranda ras entirely saereened in and there wae a 
sereen 4oor at the ateps leoding off of the weranda, and alee a 
gereen door leading frem the veranda imte the Living reom ef the 
eottace. Both of the doors were kept cloee4 by springs, and the 
ses @oor also had a clasp to keaop it shut. Immediately back 

ef the living room wae the Hitchen and juat off of the kitehen 

Was a tadrcom, The defendant kept two bulideg@s on ihe premises, 

a female and her een, The Semale was en old deg whieh the dee 
fendant had kept for a long time. The gon was born de 1990, The 
dogs were kept for the protection ef the defendant's wife, whe 

Was slone a great teal of the time in the cottage. On June 22, 

1923, abeut mine o'clock in the mombing, the plaintiff went to the 
@ottace of the defendant carrying a bowl of egae whieh she intended 
te give to the defendant, and the younger dag attuneked and bit 

the plaintiff. The plaintiff hat been to the cottage of the defend- 
ant before and had met the defendant's wife, he had shown her around 
the house, 
ns The principal fucte in 4isoute sre (1) whether the plaine 
tart Knew that the dog that bit her was kept on the wr and sem of the 











ifendant; (2) “nether the plaintiff was attoeked and bitten by the 
4 Just outside the gate of the premises ox at the entrance of the 
leading from the veranda te the living room (3) whether the de- 
mi knew that the dog had a vielovs disposition; (4) whether the 
4 juries of the plaintiff are as serious ag alleged by the plaintiff, 
i On the queetion whether the plaintiff knew that the 

8 bit her was kept on the premiees of the defendant, the plaine 

ir testified that she know that the defondant had two dogs, but 

nt the saw only one dog, "a quiet, gentle dog," in the defend- 

te cottage at the time that ate was shown around the house by 
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the defendant's wife; that she had naver seen the dog that bit 
her before the day that he bit her. The defondant testified that 
at the time thet ane showed the plaintiff around the house the 
Plaintiff saw both dogs. 

On the question as te where the plaintiff was when th 
fog attacked and bit her, the plaintiff testified that she was out- 
side of the gate; that she had not opened the gate; that rhen she 
had reached the gate the defendant's wife eas not on the veranda, 
and that she, the plaintifY, *hollered for her:" that she “hellered* 
Sgain; thot the defendant's wife 4id not hear her, but that the dog 
aid and ome out by the sereen fsor; that there “wee one jump on 
the door, on the fence, on my neek,* 

The defendant's wife teatified that on the morning in 
question she was serubting the rear bedroom next te the kitehen; 
that the young 4og was in the house with her, lying on the kitehen 
leer between the living reem and the bedroom; that she “hod just 
been playing with the young dog with the wet «op rag; that she 
414 not knew that the plaintiff?’ wes on the premises wntil she 
heard the plaintiss open the door te the veranda and then open the 
Sereen door leading to the living room; that she thought at fi ret 
that it was her husband, but that just ot that soment the plain- 
tiff screamed and dropped the bowl of sage which she was sorrying 
onte the Moeor of the living reom, where they broke and slashed 
‘Sgainst come of the furniture and the wall of the reom; that she 
‘Saw the Plainti?r baek out of the reom across the versnda and ente 
the veranda atepe, where whe fell; that the dog hed héld of the 
Plaintire'ts arm and the plaintiff wee kiexing the ¢og; that ehe, 


the witnens, was Just recovering from a vervour breakdown, and 








fainted for a moment; that she quickly recovered, seized the dog 
_ Mm4 took him arownd to the back of the house; tuat shertiy after 
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the eccurrence, while plaintiff was lying on « eoueh on the veranda, 
the plainti fr gaid-te the witness, "I don't blewe you or the dog. 
T had ne right te walk in the house without calling. * 

Henry °. March, a vwitriesa on behalf of the defendant, 
testified that he went to the cottage about a half an hour after 
the ecourrense and helped te clean up the breken «gee; that the 
eggs were about two feet on the inside of the door of the house. 

Mrs. George timmerman testified en behalf of the 4e~ 
fendant that she was at the cottage a few minutes after the ocq 
Currence; that there were freshly broken eggs on the veranda, on 
the floor of the living room, and wp againeat the wali ef the living 
Foom close te the d4ser} that she heard the plaintiff say, *1 walked 
in. It wes wy fault." 

Four witnesses on beauls of the defendant testified 
that they had heard the plaintiff aveax of the oocurrance, and that 
the plaintiff had eaid that the deg whtacked her when she walked 
into the living room. 

Om the iauaue whether the defendant knew that the deg 
had a vicious disposition, Mire, Seott Myde, « witnese om behalf of 
the Plaintify, testified that in the summer ef 1991 she wae bitten 
by the dog while whe wae in the yard of the defendant; that the dog 
@ame from the direction of the bagk poreh er rear of the cettuge; 
that he lunged at her, tore through her ¢lothing, bit her on her 
thigh, and planted his teeth on her arm; that "the bite” was net 
deep; that she sereaned and that both the defendant and his wife 
came to her, expressed regret, and defendant's wife bandaged her 
Wounds, 
mere Howard Martin, a boy of 11 yeare of age, testified that 
in June, 1928, while he was going through the yard of the defendant 






~ the dog and started to rum; that the deg jisaped on his bak, 
ked him down and seratched hie face with his paw; thst he 
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thinks the defendant chases the deg away, 

it is ecentenied by ceunsel for the defendant that the 
date of this ocourrence was not iu 1922, but in 21921. 

The defendant offered te show by ten witnesses that the 
fog did not have a vicious diapevition, but that he was a gentie, 
Playful dog. 

in regaréd to the leoue ef fact concerning the injurise 
Sustained by the plaintifY, we do net think that it is neesssary to 
state the evidence. We need eniy to say that in our opinion, ac« 
eerding te the preponderance of the evidence, the injuries are net 
Sufficient to justify the amount of damages avrerded by the fury, 

Gounsel for the defendant maintain that the verdict 
of the jury finding the defendant guilty of negligence is manifestly 
Sgainst the weight of the evidenoe; that the verdict indicates 
Passion and prejudice, The preponterance ef the evidence, aeoorde 
fmg te couneel for the defendant, clearly ehewe that the plaintire 
@ntered the living room of the defendant's coettate wannoweed; 
that in so doing she failed te exereise the eure and caution of an 
ordinarily prudent person; snd that hér negliyenee wae the proximate 
@ause of the attack by the dog. 

Asewning for the sake of argument that the attack oc« 
‘eurred at the place and in the aanner contended fer by counsel for 
the defendant, in order to justify the eonclusien thet the plaintirr 
was guilty of contributory megliigenee, the prenonderance of the evh- 
dence must show that the plaintiff knew, or at least hed reason te 


that the dog wae # vicious dog with = propensity to bite 







Purthorme re, we ¢o not think that we would be warranted 
lime that a finding by the jury that the attack eccurred at 
and in the aanner testified te by plaintiff would be mant- 
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feetiy sgainst the weight of the evidence, Yhere is m direet con 
flict in the testimony, it is true. The two versions ef the oc- 
currence are irrreeoneilable, The jury, therefers, were compelied 
to decide a question of veracity; and “it is the moat important 
funotion of the fury and their peovliar province to determine the 
truth of the enee." Peaple v, Boucher, 305 TLL. 378, 380, 

Counsel for the defendant further contend thet the 
Presonterance of the evidence 4nor not eotabiieh the fagt that the 
fog had a vicious Ataponttion, Wa do not wgree with counsel in 
their int xpretation of the evidence, — 

Counsel for the defendant maiatealm on the autherity 
Of Domm v. Holienback, 289 121, 362, wid Whittenberg v. Veber, 280 
Til. App. 315, that the trial court erred in refusing te aillew the 
| @efendant to introduce evidence te atiow that the deg “as net 
wicsious, but was gentie aud playful. Ye do sot think that the 
@utherities relied on by sounsel support theixy econtention, in the 

ra, the court aaid (p. 348): 





“If conclusive proof were made of the propensity of os dog 
to attack and bite mankind and knowledge of such propensity on 
the part of the owner, it would be imeompetent te chew that at 

Some other time the dog was quiet and 4id met menifest a bad 

_ @leresition.*** That wae not the ease here, ** ‘The offers in 

this case rere to prove the wnifors good tircesition of the dog 
anéd his freedom from any disnesition te bite or attack mankind 
oF any vicious propensity, * 


Ye are of the opinion that in the cage at ber the ovb- 
eonelusively shows that the deg had a propenai ty to attack 
and bite mankind, 
in the case of Thittenbory v. Waber, supra, the court 
sid {P. 336) that the defendant “had the right to prove, on the 
Sf whether he hud notice of the dog's dinposttion or pro- 
te run out and sanoy passers-by, the previous uniform good 









of the dog in that respect, and hie peaceable and quiet 
-* In the case at bar the evidenee conclusively chews 
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that the 4efendant hed knewletge of the vietous 4taseci¢tion af the 
dog, Re net only knew of the tro previous attacke of the 4og on 
Ere. Hyde on4 Nownrd Martin, but it is wundianyted that the deg wae 
kept for the very purvese of protecting the defendant's wife. On 
direct examination the wife of the defendant was asked this queetion 
Were there any trasps oul there, oF people of that character around 
the woods in the néoéghbornecd?" She anewered, “Always someone tramp. 
ing through there, hunting and fishing. There is « trout stream 

in back of my place, always someone om it,* Om erene exsmination 
ghe teatified that she was left slene a great deal apd the dogea 
were kent for her oroetection, 

Counsel fer the defendent further agealgn errer in ree 
gard te the giving end refusing of certeain inatructiene, The ine 
Structions have not been set out in the brief, ae is reavired, 
‘Geners) Pisters Suoniy Co. vy. Shas, %, L'towmadiey & None Go., 228 
Til. App. 202, 26. Mewever, we have exawines than, 

The firet inatreuction eemminine? ef is reforred te as 
dtetruction fo. 9. The inetrustion, which war ctven at the ree 
queet ef the plaintiff, ie as Sellers: 

"The weight of the teetineny doee not neeenvar!ly depend 
om the great number of witnesses sworn on eltaer side of the 
Question in diepute, but it te your duty as Jurere te consider 

®ll the foete and circumstances oppearing from the evidence in 
oase, together with the number of wlinmesces toriifving on 
the one side or the other, and to determine srom that which of 
_ the witnesses are worthy of the greater credit; and if you be+ 
 Aeve frou the evidence, wider tae inesructionse ef the court, 
after considering all the facta ond clreumetancen appearing 
tae evidence, and the number of witnesses testilying on 
he reeneotive cides of this case, that the evidence of the 
Lesser number of witnesres on tne one wide is mere eredible 
trustworthy than the evidence of the greater number on the 


fide, then the evidence prependeratesn on the side of the 
number of witnesaes,* 
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We are of the opinton that if coneldered os 4 ctatememt 
Yule of low aprltcable te all eames, the inatruetion 


me, sinee it makes the auestion of the vrenenterance of 


+ devend upen the question of the eredibility of the 
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witnesses sions, wherene the prevonderance of the evidence should 
de determined from all the evidenet, which im some cages may ine 
@lude Abt only the statements of witnesses but alee documentary 
evidence, and real or demonstrative evidence, In the ease of bar, 
however, the instruction does not constitute prejuticial error, as 
the evidende consiste4 only of the statements of witnesses, In 
other words, the instruction was applicahle ta the record in the 
@ase at bar. The instruction does net take from *the jury the right 
te decide on which side the prepomicrance rested,” a8 counsel fer 
the defendant contend. It merely states,an a matter of law, the 
standard by whieh the jury may determine the preponderance of the 
@videnoe in the case at bar. 

The next inetruction objected to is designated ae Ne. 
18. The instruction was given ot the request of the plaimtirr. It 
is as follows: 

"The court instructs the jury that in iew it is not neeas- 
sary that the defendant sheuld be proven to be the owner of the 
in question, If the jury believe from the evidence that 

4 4og was vicious and accustomed te bite wankind and that the 
defendant knowingly harbore4 aait deg uvon his premises knowing 
said dog te be of ao vieciour nature end used te attack and bite 
» and if the fury further believe from the evidence that 
sald dog 4i4 lacerate and bite the plaintiff's threat, vrenate, 
arm and lege, ae eet forth in hor feclaration herein, ané if the 
believe that the plaintiff was in the exercise of due care 
r her own safety, then the fury sheul’ find « verdict in faver 
of the plaintifr.* 

Counsel for the defendant contends that the instruction 
is erroneous because {t faile to Limit the care and eaution re- 
@Quired of the plaintiff “to the time and place in question, * 

We de not think that the omiesion conatituted prejudi- 
‘@lal error,as the instructions must be read as a series; and in ine 
struction Be, 12, given at the request of the defendant, the jury 

| @mplteitiy Were told that the plaintiff was required te exercise 


aa care and caution for her own safety “imaediately prior to 






i@ at the time of the alleged attack upon her by the said deg. “ 
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It iv further contended by counsel for the defendant 
that the trial court erred in giving, at the request of the piain- 
tiff, the following instruction, referred to am Be. 16: 

“In arriving at the foot of whether or not the defendant 
had knowledge of the vicious character of the jeg in question, 
if any, you will consider o11 of the facte in the ease - such as 
whether the defendant knew of any acts upon the part of the dog 
that would indicate to tie daendant that the dog would bite if 
he had the cianee, such as atienpting to bite any person without 
provocation, biting any person witheut provocation, and such 
Similiar acts, if any, in proof on the part of the dog which 
came under the observation of the defendant, * 

Couneel for the defendant contend that thia inatruce 
tien essumes that the eharacter of the tog was vielous; and that 
the qualifying phrase “if any* applies only te the clause “and 
sueh similar acts," and net to the slauce "the vicious aote soeci~ 
fically name’t.* We do not think that the contentions are correct. 
The phrase “if any" ie teed teice in the instruetion, once te 


qualify the eleuse referring te the vielour character of the dog, 


‘and again, according te a fair and met 3 hyperearitical conetrue- 


= 


tion, to qualify the opecifie acte mentioned, az well ae the clause 
*and similar acta.” 

Gowneel fer the defendant further centen’ that the 
court erred in giving the inetruction referred te ag Ne, 20, The 
inetruction is an fellows: . 

"You are instructed if, under the evidence and iustruce 
tions, you find a verdict for the plaintiff, you shall assess 
her damages in such sum a8 you may believe will compensate 
areeeras? » first, for her physical «nd mental suffering, if any, 

rectly caused by her injuries; srovided such injuries must be 
the direct result of the ferce and violence of the attack and 
by the 4og; second, if injuries were caused upen 


aintiff which are of a permanent character, then yeu may avard 
damages such ae will reasonably compenenate her for permanent 


injuries,” 

The objections to thie instruction are (1) that “there 
is no Preef in the case of any mental suffering;* (2) that the 
Anetroction “allows the jury te svecnlate upon the suppesed permae 
| nt character of the plaintiff's injuries;" and that the declara~ 





A does not allege, and the evidenee does not show, that the 
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plaintiff sustained any permenant injuries, 

We do not think that the eontentione are correct. 
The plaintiff testifies that shawna bliten on the nesk, right 
breast, right arm and beth logan; that the bite on one leg vas to 
the tene; that she was “bleeding 21) aver;" that she wat im a 
hospital for eeveral weeks. In the case of Pratt v. Davia, 294 
Ill. 300, the court said (p. 309): “Some facts require no direst 
proof. * * ‘The law infers palin and auffering frou personel ine 
jury." 

It has been held that the apprehension of poison 
from the bite of a dog and the fear and solicitude as to evil 
Feevlts from the bite, are proper mattere te be considered in 


ettimating the damages for #uffering. Godeay v. Bigod, 52 Vt. 
251, 254, 258; In ye the Lerd Derby, 17 Fed. 268, 267. 


In regaré te the question ef permanent injuries the 
decleration fees not aver in terme that any of the injuries were 
permanent, but the declaration does allege facts from ehich reagon- 
ably it may be inferred that the plaintiff might be permanently 
injurea., Such allegations are sufficient. The rule is that even 
if the declaration merely describes the injuries generally, ithe 
Out pointing out their seriousness or permanency, recovery may be 
had te the whole extent ef the injuries. 
205 Ill. 144, 146; ¥ 


Tl. 240, 243; Bag gket Go, vy. Defries, 04 11). 894, 603; 
i #18 T21., hoy. 385, 389, 390, Further. 
more, the plaintiff testified expressly that she “could not do 
anything with her arm;" that "it is nearly stiff. * 









It is contended by counvel for the defendant that the 
Pa 


court erred in refusing to give an instruction referred to as Ee. 
aD Fequested by defendant. The inetruetion is as fellows: 
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"fhe eourt inetructa the Jury that even if you believe from 
the evidence that the plaintiff wae injured ae alleged in her 
deoleration or one of the counts thereol; if you further find 
from the evidence and wider the instructione of the court, that 
in approaching defendant's oresiaes, the plaintiff railed te 
exercise that degree ef care and oaution woich an ordinarily 
prudent person would have exercised under the sane conditions 
and surroundings, and thet such lack of ordinary care and enue 
tien (if any) on her part, was the proximate cause of the at- 
tack by defendant's dog, then you should Pind the dot endant 
net guilty.* 


We think that the trial court proporly refused te give 
thie inetruction. The instruction omits the element of knew) edge 
om the part of the plaintiff of the vicious disposition ef the dog. 

There ie a divereity of opinion on the quection thether 
eontributery negligence in lis ordinary weaning te a good defense in 
an action to recover.damaces for injuries sustained frem the attack 
of a vicious dog. The Chicage & Alten BR. 8, Co. v. Nugkkyek, 197 
Til. 304, 309 (supra); 3 am. @ Sng. Sne. of Law, vp. 372, (2nd o4.); 
2 Gyelopedia of Law and Procedure, op, 340, 301. The rule in 
TMilineis is stated by the Supreme court in the case of Chigage & 
Alton H.R. So. v. Kuckkuck, supra, as foliows (pp. 309, 320): 

"it is undoubtedly the rule in thie atate that if the party 
injured has been guilty of heedleuuly pleasing himsel? in the way 
of « vicious dog with knowledge of ite propensities, or has brought 
the injury upon himself by his own conduct, or hin fault has 
proximately contributed to hie injury, such fucte whi) congti tute 
@ good defense, This defence, however, devenis noon knowledge, 
and it ie only after notice that the public are required to be 
ny their guard to avoid injury. It is met secevanry for o plain- 

iff to aver and prove the exercise of care and caution fer hie 
own protection, but it is matter ef defence, * 
We are of the opinion that $3000 would be a fair com~ 
‘Peneation for the plaintiff, If within ten 4aya from the filing of 
this opinion the plaintiff will rewit $1900, we will affirm the 


Judgment; otherwise the judgment will be reversed and tne cause 


| Pemanded, 






AFVIRMED UPON AAXITTITOR:, OTHORYI GS 
ARVERSED AND REMANDED, 


| MeGurely, P, J., and Matehett, J., concur. 
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140 - 31270 
WADR.TVICHMIL COMPARY, 
e Corporation, 
Defendant in rrer, ) 
) BRACR TO MUNICTPAL court 
v2. 
im OF GHICAGS, 
ABDAINS JABROITIS, 
Plaintify in Error. PA G2 
o>» VU 


i a 
See NO ine 
BA, JUSTICR JOSHSTON DMLIVURED THE OPTRIOW OF THE coMT 


Taie is o writ of error prosecuted by andrine Jankol the, 
the defendant, te reverse a fudgment by confession ebtained aguinst 
him in the Municipal court of Chicago by the Yade-Twiehell Company, 
the plaintifr. 

The netion wae brought on a vritten agreement between 
the Plaintiff and the defendant in regard to the purchase of a 
Plane ty the defendant from the plaintiff. A note wae exeeuted 
by the defendant payable to the plaintarr, The agreenent provided 
that “the title, ownership or right of possession of the property 

: mentioned” should rewain in the payee or the holder of the nete 
~~ the note was fully paid. 

, The judgaent by confession was entered on April 24, 
‘1925. On May 12, 1925, the defendant was served personally with 
MB execution, On Kay 29, 1925, the defendant mado » motion, sup 
| ported by his affidavit, to vacate the judgment. On the hearing 

an | the motion, the trial court denied it. 











Tn hie affidavit the defendant stated that the first 
ge that he hed of the Judgment was on May 12, 1925; that by 
mason of the faete that the files in the case vere lest and that © 
' Case wae numbered on the execution as Bo. 1778789, instead of 
+ 1778480 , the court number, he and hie attorney were delayed in 
3 ar opnertunity to exatiine the files; that he hae a good 
? ous defense to the whole of the olaintiff's demand. 
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The substance of the defendant's defenne, se stated tm his affidae~ 
wit, is that the plaintiff did mot deliver te the defendant the 
piene that the defesiant selected, mit that the plaintiff agreed 
te deliver, but that the plaintiff deYivered to the def endont 
another piano which wea of an inferior and cheaper grade: that as 
goon a¢ the defendant iiecevered that the plaimti?rf ned failed te 
deliver the plane agreed upon, the defendert notified the wlatintirr 
immediately thet he would net accept the piane that wae ¢elivered 
and requested the plaintiff te take the plene back; that the 
plaintiff refuses to take back the piano, 

Ve are of the opinion that the tris eourt erred in 
denying the metion eof the defendant te vasete the Judoment, 

Commel for the plaintiff eontends that the sotion 
properly was denied for the following reasons: (1) that seetion 
91 of the Municipal Court Act provides thet » motion te vacate a 
Judgment shell be mode within thirty deys after the entry of 
Judgment; on4 that the sotien of the defendent was not made witil 
thirty-five daye after the entry of the fudgmant; (2) that the de-~ 
fendant hae not shown due 4iligence in making bis motion; (3) that 
“the affidavit doon not state a meritorious defense in that the 
Bffifavit does net show that "the piano was returned to the 4e« 
fendant; and that defendant "cannet retain the piane and at the 
fame time eseave paying for it," 

In our opinion a11 of thease contentions are unsound. 

AS we construe section 21 of the Municipal Court Aet, 

it foes not apply te judmmente enterea by confession under « power 
f attorney or eomnovit in the absence of the defendant. It has 





held explicitly that the previaion ef the Practice Act allewe 
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Beevey vy. Alcock, 9 111. App. 431, 434, By amalewy we think that 
section 271 of the Municipal Court Act should be similarly cone 
atrued, 

in our view the defendant exercised due diligenee in 
the cireumstances in filing hie motion to vacate the Judgement, 
The motion wae filed seventeendaye after the defendant had 
knowledge of the Judgment; and the dafendent alieges in Ate affde 
@avit that he wae delayed in filing the motion by reneon ef the 
fneorrect number on the execution, Warthercere, it fees not 
appear that the rights of the plaintiff have been erefudioed in any 
way. 

We do not think that the affidavit ef the defendant is 
@efective in not allaging that the silane was returned te the plaine 
tiff. The rule is well sstabliohed that unieues otherwiee agreed, 
rhere goods are delivered to the buyer end he refuses to segept 
them, having the right so te de, he ts not bownd te return them 
to the seller, but it ie oulficient if he notifies the aelier that 
‘he refuses to secept them, 2 Williston on Gales, sections 496, 497, 
PP» 1298, 1206, (Qnd ed.) To the same effect in principle are the 


er engest 








Yor the reasons stated the fudoment of the trial court 
and the sause¢ renoanded, 

REVERSED ANN REMARTID, 
Fely, P. J., and Matchett, J., conour. 
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WADB-TWICHELL COMPANY, 
a Corporation, 
Defendant in Error, 
EBRROR TO MUNICIPAL COURT 
vs. 


ANDRINS JANEKOITIS, 
Plaintiff in Brror. 


OF CHICAGO, 


_— 


Li 
a4 4 a gt 
on, aim & g ee @ ' 3 4] 


SUPPLEMENTAL OPINION BY MR, JUSTICH JOHNSTON, 


G 


on petition for rehearing counsel for tae plaintiff 
maintains that the court misapprehended the contention of the 
Plaintiff in regard to the power of the Municipal sourt to vacate 
@ juiement by confession sfter thirty days have expired from the 
date of the entry of the judgment; that the precise sontention of 
the plaintiff was not that’the Municipal court did not have such 
power, but that the power could only be exercised when a petition 
is filed wmder section 12 of the Municipal Court Act setting forth 
Sufficient grounds; that in the case at bar the defendant did not 
file a petition, but filed a motion aupported by an affidevit, and 
that therefore the liunicipal court had no power te act under section 
21. 

We do not agree with the contention of counsel for the 
| *‘Plaintisr that the motion of the defendant, supported by an affi- 
 Aavit, Was not the proper method by which to present the grounds 
for relief provided for in seetion 21. 


In the case of Harris v. Chicago House Wrecking Co., 
me TlL. 505, 506, under section 89 of the Practice Act, waich is 


: similar to section 21 of the Municipal Court Act, it was held that 

an affidavit witheut a separate formal meticn was sufficient. By 
g enalogy ve think that in the ease at bar the motion surperted by 
the affidavit constituted a substantial compliance with the pro- 
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Visions of section 21. 
Geunsel for the plaintiff further contend that the 
@pinion of this court should be modified so as te read as follows: 


4 


"Yor the reasons sitnted, lesve should be given to the dee 
fendant tc plead to the merits, the judoment in the meantime to 
stand as security until the merits of the ease are heard and 
dctermined. The jJudsment of the court below is reversed and 
the cause is remanded for further proceedings in accordance 
with the views herein expressed." 


We do not think that the centention is correct. The 


writ of error in the case at bar was prosecuted to reverse ihe order 
of the trial court, whieh denied the motion of the defandant te 
Vacate the judgment entered by confession, We are of the opinion 
that the motion shewld have been allowed. it follows that the 
order, or as we termed it in the eriginal opinion, the judgment of 
the trial court, sheuld be reversed and the cause remanded, 
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THY PYOPLE OY TH? STATE 
OF ILLINOIS, 
Defeniant in Mrrer, 
ERNON TO CRININAL CORT 
ve. 


OF COOK COUETY, 
ALLIE WSS5c8, 


Plaintiff in Brrer. cr 
9AA 1.A.636 


BR, FUGTICK MATCHETT DELIVERED THR OPIVION OF THE COURT. 


Plaintiff in errer having bean arraigned pleated net 
guilty and was tried upen the firet count of an indletment sharging 
| that om March 19, 1924, “in and upen one Reuben Tyler, in the Peace 
of the said Peovle of the State ef Tilinois, then and there being 
| ‘feloniourly, wilerfully and maliciously, 4i4d vith a certain ree 
wolver, sai4 vevolver then and there being a dangercus and deadly 
| Weapon, make af aesavlt with ao intent the gald Reuben Tyler, then 
and there wrlawfully, felenicuely and with malice aforetiought, to 
will and murder, contrary to the statute, ete." 
, The jury returned the follering verdiets 
"We, the jury, find the defendant, Allie VWaeson, guilty of 
t with @ deadly weapon, in manner and form, ne charged in 
the indictzent. and we further find from the evidence that the 


«Badd Aefendant, Allie Wesson, is now about the age of tren ty 
© years,” 












Rotions for «a new trial and in arreet of Judgment were 
ed and Judiment entered that: 


"It is considered, ordered and adjudged by the Court, that 
the snid defendant, Allie Wesson, te guilty of the said oriwe of 
_ afeault with « deadly weapon, instrument er other thing, with 
Antent to inflict upon the peraun of another, a bodily injury, 
where no considerable provacstion appears, and where the oir- 

' of the aesault show an abandoned and malignant heart, 
pen the infietmant in thie cause, on eaid verdiet of guilty. «** 


Plaintiff in error was then sentenced by the ceurt te 

h ) Houre of Gerrection for the tere of one year and fined $106, Te 
ore thet Judpment he has suet out this writ of error, Upon the 
S the State's Attorney *leeted te stand upon the first of three 


oF ae a ; ee ‘ 
ein the indietnent, ang plaintirr & error contends that thir 
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amounted to an acquittal of the defendant en the other counts, and 
that the verdict is not responsive to the first count and therefore 
‘will not support the judement entered. 

The evidence tented te show that the alleged assault 
wap made at 1504 &, 57th street in the city of Chisago, at the 
corner of Lake Perk avenue, om March 13, 1924, a little after \ 
eight o'clock in the morning} that the proseeuting witness, Tyler) 
went to that place at that time for the purvose of seeing a Dr. 
Gorgas; that the Deoetor was not in wien Tyler first went there; 
that he, Tyler, was.reading « newspaper in the stairway, the 
‘Office, door. being locked; that plaintiff in error, while the 
Prosecuting witness.was, reading a newspaper, came towards him with 
& gupyin pie. hands,.and as he, Wesson, got to the stairway, said, 
Evil, k122, you," wairied ‘around and as he whirled commenced 

Shooting at Tyler;, that one. bullet struck Tyler in the back of the: 


wh; 


nee. 


Prior to this time, Tyler and a brother had a flat 
te F, and the defendant roomed with them from 1922 until about 
Maron 15th, 1924, - just three days before the shooting. Both. 
Sn 3 ti 4 AY >. , 
and defendant worked in the posteffiee, and the fat in. 


= the lived Was at 4454 Calumet avenue, At that time Wesson . 
yal by Tyler of having hed improper relations with his 
Weise s) wife, and Tyler says that he wi sed to send nis vite to 
in Oklahoma City, snd asked Yeasen to get $65 or $75 for 
pose, ‘and he says Wesson apreed to do this, and that ha, | 
+ tdl@ Wesson to ‘give the money to ner} that he Tyler ,aian't 
- Utter tag ‘eonVersation and on the same day Wessun nauea, 
USNS 8 Dot “ive AY money to either Tyler or Tyler's wire, 
| but he 000 PMuantirr tw érvor dante that Tyler neeused him at 
me time in question concerning his, Tyier's wife, but says that 
St that time; told him in ubstonce that he had’e dietaphene 
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that if he, Yeason, did not give Tyler $180 by two etelosk, he 
Was going to Kill him, and that he said, "If you think you gan %, 
tell me now, I will kill you now;” that there was nething for him 
feo de but consent, which he did, He says that Tyler asked him net 
te move; that he didn't want anybody to know anything about it, 
Put thet on Saturday morning he tel? Tyler that he wae going to 
Preve that the accvueation was a lie, Me says he wae afraid, ond 
@idn't know what te do; that he consulted @ lawyer, Kr. Feathrooke, 
and tock a leave of absence from the vestetfiva for tan days. 
Plaintif? in errer aay that on the day of the alleged 
Reeault he went to the place in question te aee Dr. Gorgas, who 
Rad been his doctor for three er four years; that when he got there 
he sor Tyler etarding with his back over agatnat the wall; that 
Tyler took down his newspaper and gave him "« dirty look” ana said, 
Wesson, want 444 X tell you to dot Yesnon, whet fi4 I teil you to 
4o?* that pisintiff in errer replied that he was net bothering 
Tyler and told him te go away and let hie elene: that Tyler said 
he was not going anywhere; that he ¢ame te see the éoator; that 
Iyer then cane back and started down the etairs, and before he 
passed where plaintify in error wan standing, he put his hand in 
hie right-hand evercoat veocket and slaintiff im error whirled ona 
fires into the selling; that he used the «un only with the imten- 












wa of proteeting Aimeslf from hams, and that he cesse4 firing 
@fore he had oxhaunted the shots in the gun, 
Tae testinony of Tyler 1a corroborated by othar wits 
Produced by the State; that of plaintirr in error by other 
whe testified in his bebvalrs, 

Plaintify in errer, by his requested inetruction Be, 6, 
a the Court to tell the Jury “that an ascault with intent te 
me r be defined as an attempt made by ome upon the life of 
Wnder such cireumetances that, if the atteapt so made should 


se death of the person assaulted, the person comnd thing 
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the assault would be guilty ef deliberate murder; an¢, te sueteain 
gm conviction wider such a charge, the proef of such facte mast be 
made to the exclusion of every reasonable doubt im the minds of the 
jury, otherwise you must aequit of thet chazge, The cireunetancas 
attendant upon « homicide may be such that the act ia neither 
Juetifiable nor exausable and ot111 not be murder, that ia, it may 
have been wider oueh provocation and heat ef paesion that the kille 
dmg emounted only to manslaughter, If the clreunstancer are such 
thet if death ensued the Killing would only be manslaughter, the 
eeenilant, if death 414 not ensue, cowld not be guilty of an ansault 
“with intent to murder.” The court did not give the inetruction 
ey aS requested’, but added thereto this stotesents; "Sut the 
enfant may, if proven guilty beyond « reasoumbie doubt, be found 






lity of an assault with a deadly weeson with imtent to infliet a 
‘iy injury,” 
At the request of the State the court,aleo inatructed 








}, OF where the cirowsetarees of the senault show an obandenea 

; ; Malignont heart, shall subject the offender to a fine net ex- 
one thousand dollare mor lese than twenty-five dollars, or 
am ent in the county jail ror a period not exceediny one year, 
OF doth, in discretion of the court,” 

Plaintiff in errer earneetly contendea that ln giving 
inetruction and in modifying defendant's requested inatrustion 
, . 5, the court erred, begavee the State selected te preesed under 
. e first count, #hich charged am assault with the intention te 
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The State adwite that inetruction hse, 16 vas erroneous, 
but argues that plaintiff in error wae net injured thereby. I+ 
dees not attempt te answer the contention of plaimtii’r in errer 
that the eourt erred in modifying instruction Bo. %, 

It was, of course, ioproper for the court te tell the 
Jury that plaintii? in errer might be convicted if the evidence wars 
Fanted eueh conviction upen « ovunt which had beem vithdrawn, org. 
over, the instruction was not agourate, evan if there had been a 
@eount charging the offense, Gestion 26 ef Chapter 38 of the Criminal 
Goede, (see Sui th-ilerd's [11. Nev, Stat, 1948, p. 273) states an ele 
mente of the offense there defined, the intention to inflict woen the 
person of another » bodily injury, where no considerable provogation 
appears or where the circumstances of ithe aagault show am abandoned 
OF malignant heart. It iz apparent tuen hat the instruction, as 
modified, vas improper for the reason that it was sot appliesble te 
the count upen which slaintisf in erver wae tried; and even if there 
had been such 4 count, it was not on acourate etatement of the Law. 
AS wan stated in People y, Bliie, 409 12. H1, "a verdiet of guilty 
of the orime dofined by section 9% oowla not be returned unless the 
Jury found a1 the facts which ore nageseary te establish the de« 
fendant 's gulit of that particular orime, The verdiat wut reanond 
te the iasues submitted to the jury, and must contain, either in 
iteeir or by reference to the indictment, every material element of 


@ erime, (Donovan v, People, 215 111, 880; People vy. Lemon, 232 
» 193,)" 








Sor the reasons indivated the judyment must be reversed 
the cause remanded for another trial, 

4 KEVERSED AD REWARDED, 

rely, ?. J., and Johnston, J., coneur, 


“ 


4G 















souueavcee one OL od aghooutd oak jauis | 
) “agente it worsted dea saw ont ah aye tbe, 
a rare at Thitaia a Né eltevdnen sae neve ‘eb 





Peay fi ey 
or 


‘ rata et phe ie Ey ne 4 

aid ties et nwa nae ‘at reqoroat e089 ‘8 genet ti i 
REELED Oe eite hh 

tay somes ten sie ar hedoivnen wd iat ore at Ve tone ke dodd 


hi 3, 
A ABS | Sa Sag 


ssmtaccha Be mand bert Aekue m9 a mom fotos 










saa A Al 
be hh: 


a -it ‘aad Aalaragmed padi fom a bevte 


















“wos 



















Gaiety ey oy si datas Bh He i EU aa Sas Ps es a 
oa ymobgeirrgena aula ‘teste wit firkeen at at vitaes oe 
a7 Ra 
sll akdes tinge fon iw sa aad Bowent ond ‘tot Pasty Symes ‘ 
§ i ¢ 
weet 1 ere aa abeaae aww 2008 ag Vide abe ke io Date moe 
wh 4 0 SINE samt i aie 







wert gilt Ye Somes ab otewone ae on ea a amon “2 foun f 
“a Liang te toitany at 1A idk woe Pe os ot, 
wait ate ton haminsen ee fom hapa, ae motives ve honttoh am 

“oh we dedicarne, of. YRanAegO omy, ip Ate Bigot ade 4 | 
henonex teu dobre ent omen token la tog, ait, 10 ak tte 
al ba haan creat, Pena, at wy se pyc 












AAS 







set ata Baer 










Pa NSLS agi 


SBS Balhae coh } We ie sin ba | rt 
bewrever 9 fowe Sonate, ue tasag tbat aaorees ag be 
: eats pi ik ee 
2 M dante ston ‘ot sy rai 
bia Mae es Ai Be ae iti vg bty) wR aig ea Lay) tea Ppa A hae 
cana aia caBReTRR, . 
wiiehes Cal Bares he a? ARR atin pan ‘Ye. ey nip 
0 Bare eve Pe 


Se RB ATR WR!) SARA GR RL RN OR (A a ‘NO pene 


Y eae 

















i y} sharers j 


Bassonballes Aoae pial) oe aa i hae Heil Se UN | SH cen when wre 












82 - 312608 


MOLLAND COAL COMPANY, 


ration 
oleae Defendant in Error, 
BRAOK TO GLRUHIT CouRT 
vs. 


A. fT. PYYER & COMPANY, 
Corporation, and OSCAR SOLvy, Coroner 
ef Cook County, Tilineie, 

Plaintiffs in Srror. 


OF COOK COUNTY. 


/ > 


BR, JUSTICE BATCHRTT DELIVUNED THE OPINION | oy “one coun. 


2 4. 7 a A tes rey | 


Plaintiffs in errer were the defendants te m bill in 
Squity filed by the commlautnant, Helland Coal Company, om August 
19, 1074, They seek to reverse a desres enteret by the Chenemller 
after hearing ad upon the bi11 and anewer of defendant, Velfr, ae 
eorener, plaintis? in error, A. %, Pyfer & Company, saving been Ae- 
faulted for want of am answer and the bill being taken an confeased 
an to it, 
“—_ The bill avers that on July 18, 1924, plaintirr, 

6 Coal Gompany, resevered a judgment at law against one 
Peter A. Olsen for the sw of 91325.54, whieh is unpaid and un- 
Satisfied; that cemplainante sued out a writ of axeoution on 
this judgment, on or sbout Julg 71, 1924, directed to the Sheriff 
Of Cook County, where Gleen then resided; that the Gheriff made 
& demand on Olsen; that on August 7, 1994, comploinant filed a bend 
wits the Sheriff of Cook County and direeted a Levy upon certain 





Property of Olsen located at 6620 North Aebey street, which 
property conaisted of flowers, bulbsy plants, ¢te.; that the 
or tr took possession of this property belonging te Pater A, 








Ls and hela Possession of the same up t& Auguet 12, 1924, when 
: | ident A, T, Pyfer & Company filed in the Superior court of 

ok County & certain writ of replevin; that the coroner, by 

ue of this Writ, dispossesce’ the sheriff of said property. 
‘The bill avers that A. I. Pyfer & Company was acting 
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fim collusion with Oleen; that A, 7, Pyfer & Company had filed « hound 
ef $1,006 with the cornmmep; that the value of the goods wae much 
in excess of that amount; that the property wae of a perishable 
mature; that Pyfer & Company claimed te have o chattel mortgage 
made an‘ exeeuted by Claen ag wertyager and recorded in the of fice 
of the Recorder of Deeds of Goek Cownty; but complelaant was unable 
te find any reeord im said office of the same. Complainant repre« 
sented that the exietence of the mortgage was doubtful, but if it 
414 exist it wae civen and made tor an invalid er past considera- 
tien and as part of o purely evlorable and fraudulent transaction 
for the pursese ef enabling Olen to evade and scirewavent the 
proeeen of the sourt wand te enable the A. tT. Pyfer Company te 
hold the property a trustee for Gisen; that Pyfer & dempany, after 
4iepossessing the Sheriff ef Cook County, sold and dienened of 
eertain of these goods and chattels, and were attempting te eel 
or @iapose of the reset and reneainder of them, whieh if eoneuamated 
Complainant would be let's without renedy exeept @ suit on the bend, 
fibed in anid repievin euit, <  wiieh bond was totally inadequate 
either te setiafy the Judgment or compensate the ameunt of the 
Ge04s and chattels of which the Sherirf had bean diapoeneaned, 

The bill alee alleged the existence of certain debte 
@ue to Olsen, and that he hed an equitable interest in certain 
things and actions which it asked might be applied te the judgement 
against him; that he was beneficially interested in some real esq 
tate, chattels, real er of some nature or kind, ete. 

The bill prayed a full and complete diseovery of the 
Property belonging to the defendant Oleen; that the 4efendants 
Olsen, A. Z, PYyfer & Company and Wolff be required te answer; that 
the defendants Olesen and Pyfar & Company might be enjoined and reo 
strained from eeliing or disposing of the property of the Judyment 


debtor; that a receiver might be appointed, and for ether and 


ier Peltor, 
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The deeree recites that the court, upon scnsidering 
the evidence, hearing the arguxents and teatimeny taken and heard 
in open court in oeppert of the bill of complaint, finds that 
it bas furisdiction of the parties and other facts alieged in the 
bill ae to the recovery of Judgment, writ of execution, the levy 
by the Sheriff, the replevin of the goods by the Corener on the 
filing of a bond for 91,6600, and the diepossession ef the Sheriff; 
that a receiver was appointed om August 271, 1974, and made an 
inventory of the plants, bulbs, flowers, @te.3; that the chattel 
Mortgage claimed ag a lease on the vlante, flewers, bulbs, ete., 
by the anid A. 2. Pyfer & Caonpany was null and void and of no 
force and effect aa against the execution and levy, and that 
Wolff as corsner, ond Pyfer & Company failed te return certain 
plants, —_—s bulbs, otc., te the reesiver, in the amount of 
$1,350; that the reeeiver had reverted and been discharged; that 
the complainant Holland Coal Company was damaged by the action of 
Pyfer & Company and the Coroner to the amount of $1410.45. 

It wae therefore ordered and adjudged that defendante 
Pyfer & Compeny and Osear Yolff, coroner, should pay ever to tha 
Glaimant the said amount of  92420,48 and the exeeution should 
fesue therefor, 

Plaintiffe in errer contend that a court ef equity was 
Wholly without Jurisdiction under the facte aliagea in the bili 
ana feuna in the deeree, It de urged in the first Piace that the 
‘Return upon the exeoution, iceuet ae set forth in the bill, was 
Wholly ineufftectont to confer Jurisdiction on the court fer the 
“Feasen that it wae net returned unsatisfied in whele or in part. 


: Set (see Callaghan's Annotated Statutes, 1924, chapter 
al thers might be werit in thie contention, That section of the 






If the bill had been brought wnder Geetian 49 of the 


merely declares the rule which previously existed at 
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eoumon law, an¢ it is ne doubt true that the rule was that the 

party complainant suet, a8 a condition preestent to obtaining 

relief in equity, show by hile bil] that ne has exhausted wholly 

his remedy st law. This in the rule exprasned in Firet Hetiong) 

Bank of Sioux City ve Gage, 7 Til. 207; Durand & Co, ve Gray, 

129 Tll., 9, wd many other cases apen which the defendants rely, 
That is the rule applicable where a Judgment ereditor 

Seeke to reach and have applied to the satiefaction of his Judgment 

the equitable estate of the debtor. However, as the complainant 

here points out, there is another Line of cages which seems te 

Peoognise a different sort of ereditor's bili, im whieh, it ie 

gaid, the creditor ie net bound to go quite eo far as that; namely, 

a bill where he simply seexs te reewve a fraudulent encumbrance 

gut ef the way of his execution, The distinetion between the twe 

kinds ef bills has not been very clearly defined, but it seeme that 

in this latter clase of bills it is uwoneceesary to ieeue on emecu- 

tion prior te the filing of the bill, Hijier ot al. vy. Devideon, 

$B @i1. 918, is the leading authority as te the equitable jurisdic- 

tion in this kind of bill, and the doctrine there Inia down has bean 

follewed in many subsequent cases, ae in I 





162 fi. 625, where the court said; 


"it is first contended that thie is a erediter's bill, and 
that it econnot be browzht until after the return of an execue 
tion . It is however woll eettlied by the decisions 

or 8 court t a bill im equity te reweve a fraudulent con- 
Veyanee out of the way of an execution may be filed as acon ae 
Judgment is rendered, and witneut waiting until exeeution is 
returned, We ce aes 8S + on ‘hf 5 Gs r 17 Til. 2al; pi PETE. NAS 4 & wi 4 she. “ton “ee 
$2 Thi, 98; Amick v, Your Vi seor 











It ie next eontended that the deeree must be revereed 
decause service was not obtained upon the Judgment debtor, Olesen; 
mad Spear vy, Campbell, § I11. 424, and Johnson v, Huber, 134 122, 
wu, are sited, 
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Pg Ye do not think, however, the judgment debtor was in 
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this case an indispenesble party. He would have been & propar 
party but was not 2 natessary one, since the decree does not 
purport to wet aside any conveyance made by him in which he hag 
given covenants of warranty. Quinn we. Feople, 146 Tl). 276, afe 
firming 45 111. App. %47. 

The defendanta, pleaintiffe in error, eoint out that 
material avermente of a bill in equity which are nelther admitted 
ner denicd, mast be susperted by the proof; that the evidance muet 
be either preserved by sertifieate or the deores must find speaifie 
facts proved at the hearing which ara prime facie sufficient te 
Sustain the decree; that »here « Joint decree Le rendered ogainet 
two defendants and there are no allegations in the bill uven whieh 
the deeree ie found against one, oF proot sgeinet one, Lt must be 
Feversed aw to beth; that a deeres pre contegso aimdtoe enly the 
faets properly alleged, but not that much facts autherize equitable 
Pelief, or give the court Juri adiction of the subject matter, 

These are elementary proporitionse, whieh may be conceded, but which 
are, we think, wheliy inmaterial hore, sinee the finding of facts 
in the decree and the sllegetions in the bili are, in our opinien, 
sufficient te justify the relief granted, 

It ie further eontended that the court erred im re- 
taining juriediction to determine and settle purely snd eolely 
Regal rights, and 44) it is urged that in entering « money Judg~ 
Bent the court deprived the defendants of their constitutional 
Fight of a trial by jury, Brauer vy. Laughlin, 235 111. 268; 
Taming v. Aensie, 27% Il, 132, arg eited aud relied on. 

We do not think that there ie any controversy ae te 

he Tule applicable in suck a ease. If the equities appearing 
) “are insufficient te give the court jurisdiction, then « court of 
Mquity should not proceed to give relief upon a purely legal demand 






‘That, however, is not the case hore, wince the decres finds that 
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. } chattel mortgage, under color of which defendant a, I, Pyfer 
6 @iaimed, is mull end void, Having se decreed, tas 

yur of equity sowld do full justice between the parties by 

y ring a juigment as at law for the valua ef the property 

Ae J has heen wromefuliy taken by means of a replevin writ 
ebtained by filing on Anaiequate vend, | 

: The deares ie just and is affirmed, 


Sure’ 1, P, J*, and Jokneton, J., concur, 
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BaB DAVIS, 
Appellant, 
APPEAL FROM SUPARION COURT 
vs. 
GF COCK COUNTY. 
MISSOURI STATE LIVE 
INSURANCE COMPAKY, a 
Appellee, Sr aay Waa op ey 
2441.A.63% 


MR, JUSTICE MATCHRTYT DELIVERED THS OFLAION OF THE GOURT, 


The plaintiff broweht suit ae the beneficiary of twe 
Life insurance policies fated July 28, 1922, for the sum ef $5,000 
@ach, itsusd on ne Life of her deceased husband, whe died on 
September 7, 192%, 

The defences sleaded were the general iseue, smd that 
the policies were never issued, never beawws binding policles, and 
that the first premium was never in fact paid. 

At the close of plaintiff's evidence defendant ree 
@Quested an instruction te the jury in ites faver, which the sourt 
gave and mitered judgment on the verdict returned in response to 
the instruction, 
‘The eontrolling question im the ease is whether the 
 @ourt erred in directing the verdict. ‘The rule te be applied in 
| @eoiding that question is well settled in thie state. It ia errer 





to give such an instruetion for a defendant, where there ia any 











evidence from whieh the jury could reasonably find in fuver of 

the Plaintiff, and in ruling upon such motion the plaintiff is 
entities to the benefit of all the evidence in her faver, eousidered 
| in the arpect mort favorable to her, Likewise, the plaintiff is 
e tled in such case to the benerit of all presumptions and ine 
which may reasonably be drawn frou the evidence, and ven} 
" story evidence or explanatory circumstances in evidence should 
' Fejected. (MoCyne v. Reynolds, 283 111. 168; Hunter y, Troup, 


15 Li. 203; v . Cent tt. K +» 226 Ill, app. 854; 
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Eastern Yermers' Grain Co, v.. Yernandes Grain ¢o., 2%) I11, App. LO®.) 
Could a jury reasonably find frem the evidence in this 
reeord that « contract of ineursanee had been in feet made? In 
considering that question, it ia coneeded by the parties that the 
game principles and rules should be applied as would be applicable 
in determining the existence or non-existence of any other contract, 
The facte 4iselesed by the avidenece are as follewa: 
The defendant Life Ineurarnce company Kae ite home of- 
fiee at St. Louie, Uiasourt. At the time of the transactions out 
of which thie controversy sriees it was represented at Springfield, 
Thlinois, by one Y. DP, Stacy, general agent. Om the iSth of 
July, 1997, at Oreatur, Tlitnoeie, Arthur Davis, the deesased hus- 
band of the plaintiff, through ’r. Stacy, mode an appiieation in 
writing for two life insurance policies of the Ordinary Life Non- 
Participating Pien, the annusl premium upon such policios being 
$309. The application stated that the applicant hed not paid the 
agent anything. The application further provided: 

"(e) That if the first prenlwe for the insurance nereby 
applied for be not paid te the agent at the time of waking thie 
application, or if the policy be ivsued for a less amount or on 
any other plan than that for woilch this application is made, the. 
insurance shall not be effective witil the policy is delivered te 
and secepted by me and the firet premiua thereon setually paid 
during my lifetiae and centinued in good health, but upen such 

very, acceptance and payment during my lifetime ond sontinued 
goed health the policy shall be deemed to have taken effect from 
ana shall bear the date of approval at the fiome Office or other 
date specifically requested by the applicant, on which date in 


ny year thereafter eubsequent prewhume will be due and pay 
e. 


The application wae examined en Iuly Lath, and because 
of faete disclosed thereby, the company segured a further partial 
examination ané declined to ineve the poliey ae requested in the 
application, but approved it for “hat was known as a Table IIl 


anise, Yorm A. policy, with no extenied ineurance and for an an- 
—~ Premium of $437.60, 
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Twe policies of this kind were sent to tir. Stacy, 
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general agent, at Springfield. Defendant directed Mr. Gteey that 
the policies must not be delivered witil the attention of the ape 
Plicant wae cnlled to theee changes. At the time thet Steoy teek 
the application for the insurance he aleao accented twe notes of 
the applicant for $109 and S200, respectively, which im the agere- 
gate represented the anount of the firet year's premium on the 
policies upon the basie on which the spplication was made. It was 
the custom of Stacey thus te accept notes from applicante for in- 
surance, 

At thie time Arthur Davis was in the Shrine cireus 
business at Zort Wayne, indiana. Thies business at different times 
during the summer took him to Springfield, Tllineis, and Deeatur, 

~Tllineis, and the negotiations with Stacy for thie insurance were 
Garried on at these places, While these negotiations were pending 
Er. Stacy met Hr. and wre. Davie at the poeteffice in Deeatur and 
talked’ with them about this inaurancs. rs, Davie said that she 
‘ 4idn't think that Mr. Davie could af'ferd it right at that time, and 
Br. Stacy replied that it would be all right, eaying, "I will take 
4 Gere of it. { will put the notes in the vault and ne one needs to 
know anything akeut it.% re, Davie 444 not think that this ovght 
= be done, and she told Stacy that she didn't think that kr, Davie 
mons give the notes; that she wanted him to pay, if he was going 
S take the policy to take it up. ir. Stacy said that it was pore 
ali right with him, that he should take care of it, and that 
Kr. Davie could not pay up right at the time when it wae due, he 









renew the notes. She anid that Mr. Davie should net pay the 
out; that he needed the money for his business; but Stacy 

| thet was all right, he would take care of it; he would put the 
in his vault and send the money on to the company, “He said 
@ would take care of the notes and keep them, Mr. Staey said he 

Weld take Kr. Davis! notes, we sald he wanted to take hie notes: 
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that Hr. Davie didn't know to whom to pay it. a would take sharge 
ef the notes, We would renew them and give Art a11 the time he 


wanted." 

Porter Y. Pemberton was engagedt in the clireuns besineses 
with Arthur Pavis. In the summer of 19292 and after the policies in 
question vere in the hands of Stacy, \r. Pewberton met Stacy, whom 
he knew, at the railread station in SevingfieLd, Tliinoia, At that 
time Arthur Davie was in Chicage, Mr. Pemberton saye that at that 
time Kr. Stacy told Mim, Pemberton, that he, Stasy, was going te 
Port VYayne, Indiana, where Er, Davin was to atage « Sarine olireus. 
‘Pemberton told Stacy that xr. Davia was not in Fort Wayne at that 
‘time; that he was in Chicago, and that if Stacey wanted to see Mr. 
Davin he should go te Chienge. Stacy replied that he would not go 
te Chicago; that he would ge down to Fort Yayne where the oireus 
wee ana see Davies, 

Stacy ashed Pemberton at that time if he, Pemberton, 
war geing te see Mr. Davie when he went back to Cuicagg, and Peme 
varton told him, "Yeo." Stacy then told Peoberton te tell Mr. Davis 
that hethad his insurance all fixed un for him, The only difference 


wae at « higher rate 4ue te some shortness or overweight, er somte 


s 









te thet effeet, wii that when he came te Fort Yayne he would 

. the matter. Mr, Stacy explained appremimately or presisely 
he difference in the premium of the policy te be lenued from that 

| +" Stacy told Pemberton “te tell Art” (meaning or. Davia) that. 
‘ The next day Pemberton saw Davis and teld him what Staey 
1 woia and Davie replied, not in exact words but ewbetantially, 

it was all right, and he wan glad that it wae fixed up. Pem- 
alse told Davie sbout the other arrengements that they 

Stacy an4 Davia) were to meet in another place afterwards, 

+ Davin said something about fixing up a note as near as he 


Ld remecber it or understand it; that he had given BAL Staey 




























pptade. ied Aironet «fh waa ed wome of wat, nb atvet at 
oe wnat add Lin 4d ov ly bre med weno bhwew on “et 


Romp wpat a 


ab ne ivitog ga xefte bas ener 1 re tna ‘ods - : gore" vw 


ANG Sep a 


neler eet Pet sos rodent es coast ‘te absunst ont at orew 
i Bs aes 49 


pans gd .atoalist bhoitgat at | mk aoidate haoatter ‘ont te. (wes 


teeta tp tats eyar cio te teat, a ones 10 ab ow elves “wud ch 
of yntoy aay ,yoose , om tart Hobtetea’ vata blot wets. we 
Lagonia onbqit senate of saw olvat .2e oteite omalbal soit 


 paelt te eugal sxot ab gon ane a trad am asid wale ee tose 
‘a we 4h 


ENG 


a 


oe A BOM OF bedaaw one u,, fae ae segen at naw od 


RES <h He SOR ie 


iy ton binor od Jace be hig pene sniyse te of °3 i 
4 ie 


Ghat fijay 
athe, 2S arte ce ome” ta.0% ot soot bie hinow hie: hth. 
q, WN tm 


il wn 3h pany rostt ta canent: phages ol 
sin OOF tenet? 9 inet 208 od none utvad Pe of aa. 
wired, xa ite? of anerodive bios weit geet ee | 
senonernsh tna ax att ot gm hot? ie sommmnal ot | 


oaon te gata teeneve, *e naonocoste onos ot sub etme ‘goithd § j 
paar ok ree” dro as inns od nar tact be toate da 
_ Ylantowzs ¥ yindaatne tans poakeLaRo watt a retort ‘ 


_ hate wort peyenk ad a? ohton oat 40 sais bao sie nt 
. od® orn ‘bites ‘yond * ’ 


: sans! (etyes +m gutanen) et tier . 
sail abd hiot hata aivat mas “aodan doin’ ah sand wae | Bs | | 


An seh 20s ntie tue abrow donne at ‘tom he heat ‘Sivatt Bila tae 
| et a box eae ae soni hada Raw ‘a bid ty ta ct al #2 Sli | 


war ais Agasuenaneee caddie oat haade “nivat fied "0 Ha 


; abtoymerte ove fa odd one ab “goon of den’ ‘Walvea’s 


m ot oe won an oton ° A pate ht twee iultedh Test - J 
Wh nt iio be RTE WNT a 
i ini 3 Sa 


wes 88 orto tat pd, tant (82 baad 
ar re ae ee Soda raed vat wr 


Fit Lae 


et 
A 





ware 





_ for the premium at the original rate; but Staer and Davie aid 
iH mot meet at the appointed place. Pe:berton sayo that Davia sald 
t @ubsatantially to him, "That's all right. I om glad it is fixed up.* 


it 
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Pemberton had naver had any business whatever with 
Stacy; he woe conceseion manager of the Arthur Davie Amusement 
Company, wid had an interest in the conecesaien end of Lt only; he was 


Working on a percentage basis, ant he conducted the concessions in- 






dependently as Sis on business. Ae had known iir, Davie nrior te 
“his death probably three or four years. Ha And met Gtaey every day 
er might of a week in which the olreus was given st Springfield. 


He nayn that he was with Gtaey at the railroad station for fifteen 


i 
if ip 


mutes, anf that he dees net reoall having hed a conversation prior 

















that time with Kr. Stacy shout thie insurance. Davia Ald net 
anything about any note, and Penberton never Rad any further 
erestion with Kr. Stacy about the polioy, He teatified that 
414 net know whether Davie ever gave a note fer the inereasad 
dum or net. Davis, the evidence indicates, wan and continued to 
in good health up to the time he met his death in an accident, 
On Gotobar 14, 1922, after the death of Davis, the dew 
nt refused a tender from the attomey for the plaintiff tenefi« 
of m cashier's cheek for the sum of $238.61, renreaenting the - 
Terence in preniua between the pelieies apelisd for and the ones 
were in fact sent by defendant to Stacy, 

; 6n Septexbor 13, 192%, after the deat of Arthur Davis, 
he policies, whieh had up te that time been in the possension of 

r. Stacy, were wy him returned to the home office at St. Lewis, 

: on September 15, 1922, the defendant eompany, in response te a 
from the attorney for the plaintiff, wrote in part am fole 


“The application to us was for $10,000 for two noliciles of 
cach, ani vag dated at Decatur, I1li., July 15, 1922, the 

ideation was for two policies on the Ordinary Life Hen. 
Pating Plan, an4 the annual premiwn on such policten is 
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$209.00 per annum, In the application the applicant enld@ he 
had not paid the agent anytuing. 

The application wae exexined on the 13th of July, aid 
this exeminution ia Part Ik of our avplication, Beaause of 
the facte disclosed in that exanination this campeny eecured 
@ further partial examination and declined te leave the 

liey in aacordance with the application, but did sgsreve 

t on « Table [21 basis, Form A. with no extended ineuwranee, 
and fer am eanziual promiwsa of $457.00, and ieauet two polie 
giee of that kind, sending thes te Mr, Stacy, cur General 
Agent at Soringfield, and galled hin atteition te this 
change, ond directed that the polleies must not be delivered 
wntil the attention of the aopiicunt «as called te these 
changes. ; 

Mr. Gtaey advises that he had not had an opportunity te 
present thees policiear to the apeiicant, and adviee him ef th e 
action of the Company. 

Wr. Gtacy at the time of making the arciication, as we 
are now advised, tack two notes, one for 5100.00 and ene for 
$200.00, and we are today Faques ting him to return these notes 
te the nrener representative of ir. Davie, innemuch as these 
notes were made payable to the order of %, BD. Stney.* 


| We have reeited the muterial evidence in time sequence 

and are gonetrained te hold that it wae tneulfictent to require 

any material iseue to be submitted to the jury. An examination 
ef the written application diacleses that (t was in the eon tewolae 
tien of the parties that inaurance might pessibiy be isened en # 

; @ifferent plan than that for which the application wae made, ‘The 


application expressly states tae conditions upen whies euch differ 












mit policies, if issued, sheuld become effective. Three eondti«- 
tions were expressed « first, that the poliey should be delivered 
! te the apslicant: second, that it should be accented by him; and, 
q third, that the iret greniwum shouwlé actually be paid turing the 
4 Lifetine of the applicant. 

q When the policies eued om were tranaaitted by the 

| defentant ta ite agent, Stacy, it added the further direeation tha t 
the ehanges in the policies should be galled to the attention ef 
the applicant before it wae dwlivered. If we semme thet Stacy, 
as general agent, had authority te waive the condition as to the 
| Payment of the firat preaiwm, that he might extend credit on his 
own Tosponaibility, or if we further sesune ‘that & watvel dee 
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livery of the policiter was unnecessary, the evidenoe #till comes 
shert of presenting a queetion for the eonsideration of the fury, 
for the reason, among others, that 14 doen not discloses a waiver 
by Stacy of the payment of the firat premium, but on the contrary 
tends to prove an sgreament acqeording ts the terme of whien the 
payment wae te be made through the acceptance by Stacy of the 
notes of the applicant; and there is net a acintilla of evidence 
tending to show that the parties intended any delivery of the 
policies te be other than manual, while there ie an entire abe 
sence of evidence tending to show that Davia ever in fact ace 
ceoted the policies om which auit ie brought. 

The evidence of ire. Davis on the question of payment 
of the firet premium teria te show, sot a waiver of the payment 
but an agreement by whieh, through the use of the notes of Davia, 
payment war te be made, Mer testimony im positively te the of 
feet that Stacy agreed te take the netes of Davie and renew them 
‘Af necessary, he, Stacy, advancing the noceesary funde to pay the 
Premium. That clear evidence makee Lt lopoerible to Believe that 

Davie ever for a moment supposed that the pelicies veuld be in 
effect until hie netes for the smeunt of the first premiwe had 
been delivered to Gtaoy. He d4i4 not make and deliver the netes te 
“meet the payment of the premium for the policies offered; he aid 
net offer to do se, nor when informed by Pemberton, at Stacy's 
“Pequest, that policies of a different kind than those apolied fer 
t offered, did he say to Pemberton that he would axeoute these 







Rotes or communicate further with Stacy about it, ner request 
erton te do so. 

The briets and arguments of the parties discuss at — 
the supposed agency of Pesiberton, If we grant that tt may 
inferred from the evidence that Stacy intented te make Perberton 


agent te commmicate an offer to Davia, there is no evidenes 
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im the recor’ from “hioh a fury eowld reasonably infer that he was 
made the agent to receive the reply of Dewle to that offer, er 
that he wae in any way authorized to sleae up the transaction, He 
Was not intruste4 with the pelictes, Indeed, the evidence faile to 
@isclese that he het any Aefinite knowledge of what the policies 
@eontained, or of the respects in which theee policies 4iffored 
from those for which Davis had applied. 

fe think ma more can be inferred from the evidence on 
this point than a requast vy Stacy to Pemberton to tell Davis that 
the policies avsited hie acceptance er rejection. ‘Tne evidence of 
Pemberton is to the effect that Stacy sald to him in substance that 
when he (meaning Bavis) came to Fort Wayne he would arrange the 
Batter. Pemberton also testifies that Davie replied substantially 
that it was #11 right and he wes glad that it was fixed us, but 
this, in connection with all the other evidence, oan reasonably 
wean no wore than the affirmance by Davie that he would be ready to 
mect Staey at Fort Yayne ond there arrange the whole matter. I¢ 
ts apparent that if it hed been the intention of the parties that 
the conmunication from Stacy te Davie, through Pemberton, and ite 
a ptance by Davie, should conclude the contrast, there would be 









ne occasion for a trip to Yort Yayne on the part of Stacy. Indeed, 
our opinion the utmest authority for Pemberton, which ean be 


Ho jury sould reasonably find from this testimeny that 
S38 Was the intention of either of the parties that the conversation 


Davis and Pombertom should reault in «a binding contract. 
both Pemberton and Davis se undorstecd it ts invicated by the 


that eo far ae the evidence discloses, Pexberton never come 
ASated to Stacy the reply of Davis, and apparently 414 not 
nk that there was any duty resting uoon him to 4o a0. . 
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AN agreement which results in e sontreaet suet be mutual, 
T@ defendant vas bound, then Davin wae bound, Ooen the facta 
dinclosed here, would it be for a moment contended that the Ineuranece 
Company could have recovered in a ault against Davie the amownt of 
the premivus on these policles? It ie apparent that the anewer must 
be in the negative. Davis vas not bound; therefore the Ineurance 
Gompany wae net bound. ‘The evidence faile te disclose that there 
Was eae meeting of the minds of the parties, or « definite agreenent 
Detween then as to terns, 
| Because the evidence discloses that there was ne proe 
Vision fer the payment of the preuium on these policies in the scanner 
agreed wnen, because from the whole evidences submitted it is apparent 
“that there was ne delivery of the policies, and beeause the evidence 
gate to disclose facts frem which «a Jury sould ressonably find that 
ie minds of the parties met in regard to the terwa of the policies, 
“the inetruetion to return a verdict for t@efendant wae property given. 
= Plaintiff aleo contends that the defendant ie preeluded 
fron setting up a detonse other than that stated tu ite Letter ree 

: Hot » 960. 8, 28a; 

d Re He CO. VW. Seitz, 214 Tli. 360, und other elmiloxy oases are 
: ‘ ted to this point. The letter, however, is net inconsitatent with 






defense that there was no contract between the parties, The 
cited are net applicable. (Sea 15 Corpus Juris, 609, sea. a.) 
The judgment is affirmed. 
AVFIRKED. 


y, P. J., and Jonnaton, J., concur, 
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GUARDIAN NATIONAL BABK OF } 
CHICAGO, 
Appeliant, APPEAL FROM MUMICTPAL 
ve ) COURT OF CHICAGO. 

RP. Ie LuwIs MPS. GOe, (a 
@erporation), and STANDARD » 
TRUST & savines B BARK, 4AA 

Appellees. Ss «< 


BR. JUSTICE MATCHETT DULIVGREL: THe OPINION GF THR GOURT. 


Thies appeal is by the plointiff in « replevin euit 
from a judgment for defendant entered on the finding of the 
court. 

The material facts are not disputed and appear to 
‘be that a bonk im Onio sent seven dends of the por value of 
$1,000 each and by their terme payable te bearer to the plain- 
tiff bank st Chiesgo. VPlaintify delivered these vonda te 
Hyney Emerson & Company, a bond houwe. t tdeing mn truet receipt 
therefor, by which Hyney Smerason & Company undertoek to hold 
the bonds as bailee for the account of plaintiff and subject 
to ites order, By the terme of this receipt, Hyney Omereon & 
yaad further undertook to ruturn the bonds to plaintiff 
om September 12, 1928. 

i These bonds were not returned and have met been paid 
fer. On the contrary, on or about September 15, 1928, the 
defendant. Pe J» Lewis Monufveturing Company, through the 
‘deter Standerd Trust & °lavings Bank, received there bonds 







| ‘ag transaction which the defendanta ineiet esmounted te a 
Du but which pl<intirff argues was in fact in the nature 
loan, decnuse of on agreement in writing delivered at the 
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time in which the seller, liyney “morsen & Company, promised 

at the option of the defendant FP. J. Lewis Manufacturing Company, 

te repurchese these bonds within « givem time at a slight 
advance in price, this being one of several similer trananctions 
“between the ¥. J. Lewis Wanufacturing Company and Hyney ‘merson 
& Company. 
| The pleintiff asye that thie transaction smounted to 
-& short time loan and way therefore ultra vireg the power of 
the defendant ¥. J. Lewis Monufacturing Company, and that as 























@gainst the plaintiff, it therefore failed te aeguire title to 
the bonds. 

Plaintiff soncedes that if the defend-nt F. J. Lewis 
| Menufscturing Company, 49 « holder in due course for value, 
pleintirr cannot recover. | 
The court indiented by ite rulings on propositions ef 
law that the theery of the court was that the transaction, by 
“which the bonds were acquired, amounted to a purchase; that the 
| defendant corporstion, however, had no power to muke short time 
Toans, but that the transnetion was not ultra Wires that ecor- 
poration. 

We think defendant F. J. Lewis Manufacturing Company 
bea ® holder for value in due course {omtth Burd? s, 132 linois 
“Revised Statutes, 1925, chap. 98,7 and therefore, as nanbaet 
|the plaintitr, took a guod titie. (Murray v. Lerdner, 2 Wall. 
110; Jonee v» Nellis, 41 111. 4923 Metealf vs Ureper, 98 T11. 
|APP- 399) Drum Construction Cos vy. Forbes, 309 I11. 303.) 
f Moreover, plaintiff is mot in privity end hence as 
wt the defendant F. J. Lewis Henufscturing Company cannot 


its claim to the bonds on the doctrine of Mitra vires. 
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(Reetor vy. Hartford Paposit Go., 190 Ill. 360; Heatern Telephone 


Mfge Go» ve Molex, 150 Ills Apps 3433 Amerioon Credit Uos v. 


Forthington, 4191 Ill. Appe L177. 


Further, we think Plaintiff eannet et amy Pate aeintein 
ites suit without first making a demand fer the bonds, of whieh 
there is no proof in the record. (Unde & Me Rs Go. Ms Boe, 77 
Til. 5133 Clark vy, Lewla, 535 Ills 417; Ronenbawe vy. King, 114 
Tile Appe 648.) 

The theory ef plainsirr is ingenious but cannet avadl 
| Water the facts which appear in thie ragord, Judgment will be 
affirmed. 

AVETRMED.» 


MeSurely, P. J., and Johnstons Je, concure 
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GUARDIAN BATIONAL BANE OY GHIVAGO, 
Ag Peliast , 


We 
¥. 3. LEWIS RASUFACTURING COMPANY, 


a Corporation, and STARDARD TAvST 
& SAVINGS BADK, 


) 

} 

} APPWAL PROM BOT OLR AL 
COURT OF CHIcAdG, 


Appelleos, 


SUPPLEMENTAL OPINION, 
. TUSTICR MATCHETT DULTIVENED TS GYTNTON OF THN covAT, 


Plaintasr in ite petition for a rehearing complaing 
thet the seurt reached its conclusion that the 7. 7, Lowie Zanuface 
turing Company was » holder in due sourse for value “wltihout sure 
@Mowiting the hurdie that the trenometion fmvelwed in this case ie 
or in not « short term loan,” and it again asserts that the trengee~ 
tion amounted te sueh @ loon and thet being ultra vires the core 

pany the cusporation derived no title te the bonda, Ledgh 
- at Seem Coe, 20% Tha. 147; Cakumet & mate ¢ 
is cs. s. canning, 275 Tik, 328; Bergan ts 
‘Bastor, 273 Li. 532, are again cited, 

there are two anewere to thie eontention, In the 
plinee, the transaction under consideration was not m ohort 
Loan, and, in the second plage, even is 14 was euch & lean, 
was not (én our opinion) yltra vires the eoxporation, 
_-« The tried court specifically held that the transactian 
i “Whiten defendant took the bonds wan not a loan, 

















. Zhe agreement between tha Hyney Rmerecn Company and the 
7 . %. Lewie Ranufseturing Company iw in writing, aad im ite plein 
@ indicates the intention of the garties that the tranuaetion 
. 4 be in the noture of & eule with an agrennent that the seller 
L within a given time therealter, at the option of the vondee, 
ae the bonds at an advanced price, but the purahaser ai4 Rot 
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agree or bind itself to reeell the bonds at that price, 

ir, Lewis, the chairman of the beard of directors 
of the defendant Banufacturing company, testified that the eoitie 
pany had eurplue funds on bond which i¢ wished to invest for a 
shert time «- thirty or sixty days -- a4 thie was the reageu why 
they were wiliing to buy the bonda on the thirtyeday recurchase 
agreement. He sleo testified that the company had quite &® nuaher 


of similar transactions every fall, Plaintii’ arguet that thir 
evidence is sontradictery ef and tneunel stent with the eritien 


evidence and conclusively contreadiectea 1%. Ye do net think ao, 
The finfing of the trial sourt te entitled te the seme weight as 
the verdiot of a jury, and we cannot eay that ite finding in thie 
Fespeet te contrary te the waight of the evidenos, 

But even if wa eoult find (oontrary to ¢he triad 
eourt) that the transaction in question was a lean, we de mot think 
it wovld be ultra vires the powers of this sorperation, or that 





Pliesabie, 


the defendant Manyfacturing eoupany, the recerd ahows, 
Was incorporated’ under the General Ineorperation Act. By ite 
charter, ac swended, it was given authority "fe engage in ony other 







manufacturing, aining, construction or transportation business of 
. any kind or character whateoever, and te that end te acquire, hold, 
q (OW and @ispose of any ond all property, assets, stocks, bonds and 
Fights of any kina,” 

It is elementary that in addition to express powers 


The petition for renearing points out that the eases 
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- Atetinguisn between an act yitra vires whieh Le merely on shure of 

some eereorate power and an agi which seeatite te an illegal and 
void ateumtion of a power whieh the cerperation does aot have, 

Tate eourt is not unaware of that diptinetion nor of tue diffiLeulty 

hal applying it im particular eases, 

| However, even conceding further that thie traneaection 


wee # loam and therefore ultra vireuy, we would be diepened to bold 
that 4¢ wae only an abuse of corporate power, - Hot an Lilegal and 
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OLS CONE and ABE TOPPER, 
ading ge LOUIS COREE & TOPPER, 
Defendante in Orror, 
ERROR YO MUBICIPAL COURT 


Re Rae he hee tag Come eS on Nee 


VS. 
OF (NE GAEL, 
ISIDORE GARPER, SAM GARBER 
and BESSIE GARBER, 
Plaintiffs in Errer. Lee 
+ A F py S) 
za 4 4a 1. ep 


ER, JUSTICE MATCHNET VELIVERED THR OPINION OF THE Count, 


Sy this writ ef error the defendants in the triad 
Court seck to reverse a judgment for the sum of $2512,45, entered 
Upon the finding of the court. : 

The plaintiffs eued upon sixteen promissory and 
Judgment notes, executed and delivered by the defendants te the 
“plaintirre on Kay 24, 1924, duigment by confession having been 
“gntered, the defendants wade a motion to set it aside, supported 
Dy their affidevite, which were substantially similer, setting 
up the defenses of want of coreideration ané that the exeeution 
“ana delivery of the notea were obtained through fraud practiced 
upon them by the plaintiffe, There was a trial upon the merits 
and Judgment as stated, 
The evidenoe tended te shew that the plaintiff ene 











tiers wore dealers in furs; that defendant Sam Garhker wae en- 
in the businese of manulag turing wearing apparel from theeae 

; that he purchased fure ond skins from the plaintiff upon an 
account, and that upen petition of plaintiffe and ether 

tore, he was brought into the bankruptey gourt upen a prayer 
at he should be adjudged a bankrupt; that « composition of his 
iters was agreed upon, whereby the creditors accepted notes for 
ty-five per cent of their claime, and pursuant toe the terms of 
Composition the plaintiffs accepted the notes of Sam Garber, 
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Ieidore Garber and Dessia Garber, dated February 2, 1692, due in 
ten months from date, for the awn of $436.51. 

Sem Garber ie tae sen of defendants Isidore and Pesele 
Garber, and they were apparently living tegether in a heme on 
Lincoln avenue, Chicago, where their business wae conducted, 
Teatimeny indicates that the defendants are all foreigners by 
birth; that they speak the Yiddish language; that Beasie Garber 
at the time cf the action had been in thie country four years, 
Isidore thirteen years, and Gem since Chriatuas, 1615. 

their evidence tends te gustmin in oli ite detaile the 
@llegations of theiy several affidavite that on Way 94, 16292, when 
the notes ued on were executed, 4a Tovper, one of the plaintiffs, 
Went te the home of the defendants, Saw ond Besele Garber being 
Present, and informed them that there wae diffieulty in keeping the 
@reéiters in the bankruptoy precesdings in Line with reference te 
the composition agreement; that the ereditere desired « aevarate 
agreement te be signed by defendants; that, if defendants would not 
Bign these separate agreemente, the crediters would file a peti- 
tion to set avide the composition and charge defendant Som Gerber 
With violation of the Bankruptcy act; that he, Sam Garber, would 
be indicted and criminally prosecuted; that Topver further sata 
that he would prepare the agreements if they would execute the 
Same; that Tepper returned after several feye with = mamber of 
these papers, which he galled agreesentea, but which were in fact 
these Judgment motes; that the defendantea 414 not know that the 
Same were judgment netes and did not know that they were to be 
exeentea in eatisfaction of the claim of plaintiffs, and that they 
executes the notes under the misapprehension that the sane were 
these agreanante. 
be Cppesed te this is the evidence ef the plaintiffs to Rhe 
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t that Sam Garber again applied to then for eredit in the pure 
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ehase of goode, ant that they refused to give much credit unless 
the father, mother and sen would execute these netes; that the 
notes were executed ani thereafter goods were delivered te the | 
@efendanta, 

There in practically no dispute as to the rules of 
Law applicable, Bither the agreement to cive oresit, om the 
past debt which Kad bean diecharged in bankruptey, would be a 
sufficlent censideration fer the exeoution and delivery efothe sid 
mew notes, if the same were in fact executed for that reason. 

The controlling question in the case therefore is whether the 
finding of the court that the notes were so executed and delivered 
and that the same were not obtained by fraudulant representations, 
is against the manifest weight of the evidence. 

The task ef @h Appeliate court im reviewing a record 
where the witnesses whe testified are not entirely familiar with 
the English language, is peculiarly diffiewlt. In suck case, the 
trial court hae a more than ordinary advantage in weighing the 
testimony. 

The evidence here i# conflicting. It ie elear that one 
OF the ether group of witnesses deos not relate the facte ae they 
are. 
| The recerd indicates, however, that the defendant Sam 
‘Garber ia not wholly defleient in his knowledge of the Bnglish 
Language; that he was accustomed in dealing with plaintilfe te 
“exeoute trade acceptances sand notes, and that he evidently uder~ 
‘stood the charscter of such inetruments, We find 4t diffieult to 
Veiieve the atery of the defendants to the «affect that these netes 
were executed in his presence, they believing that the seme were 
it notes but agreesents with referenes te the bankruptey matter, 






eh hed apparently been settled several months prior te the 
of the notes. The testimony of the defendants in thie 
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‘respect ig not persuasive, 

The wnoentradicted fact that on the day alter the 

| exeoutien of these sctes plaintiffe comuenced sending goods te the 
defendants UPON Mengrandum agreenenta, tends to sorroterate the 

— testimony of the plaintiffs, whieh ie in (Atireot cenfliet with the 
“teatineny of the defendants. 

f The burdex of preef wae upon the defendants, The 
Finding ef the court fa entitied to the sume weight in this court 
the verdict of a jury would bave, and we have no right to set 


finding agiae wumlese it ie againat the manifest presonderance 





(ef the evidence. We oannet on this recerd so find, and the Judg- 
‘ment of the trial court {# therefore affirmed, 
AFFIRMED, 


eiy, ®. J., and Johneton, J., concur. 
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ELVIRA KOSKY, } 
Appeliece, ) 
APPRAL FROM BUICIPAL COnRT 
va. 
OF CHICAGCG, 
i BE, GHAISTRESER, Doing 
asinese as JOMa x, * CiiRT BT Mu SRE } : te L 
CY AND LOAN GO., and MARY } ey Ad FPA egy 
TURRIKE BARRAIT, fo “EE Lolhe Ded 6 


Appellants. 


MR, FUSTICK KATCHIRTY DELIVERED THR OPINION OF THs COURT, 


The defendants appeal from a Judgement ia the sum of 
‘$2020, entered upon the finding of the court. 
; In her amended statement of claim plalntirf averred 
‘that she entered into a contract with the defendent Mary Catherine 
Barrett for the purehasse of certain real satate; that sald Barrett 
h title enly in trust, for the use of defendant Jehn &, Christen- 
















» Yho wae the real omer of the preniaes and who reeeived all the 
ideration and benefits of the contraet; further, that she paid 
Fendante under the contraet the tetal sum of $2030, but that de« 
ante falled to carry out the contract in accordance with 1ts 
®; that she therefore dewandied the repayment of the eums ad 
ra eed by her under the contract. 
The affidavit of meritea admitted the execution of the 
ne tract on Getohber 3, 1924, but dente? that Mary Catherine Barrett 
Meld title to the property in trust for the use and benefit of de- 
fendant Christensen, ant denied that defendant Christensen was the 
of the premises or that he received the consideration and 
[te of the contract or had any interest ehateoever in the 
y mentioned in the contract. 

The trial was by the court, with finding for the 
Laintifr and judgment against both defendants. 
| it 1s apparent from this statement of the case that 
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f that John %. Chrietensen in fact ovned the property was 
ary in order to entitle the mlaintiff te recover ageinet him, 
The plaintirr has not appenred im thie aoyrt to eup+ 
po: the fudgment, and the defendantgacaert thet there ie ne 
or of in the reeord of this essential fact, 
4 Ye hove examined the abstract, “hich pregwnably is 
‘ et, and fall te find any euch evidence, The finding based 


on aA mere guess ¢annot stand, and for the reasons Indicated the 





t is reversed and the cause remanded, 


REVERSED ANT REMANDED, 


y, ©. J., and Jouneton, J., sonouwr. 
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. L. WRAVER and S, P. WEAVER, ) 
artnere as THAVSR BHOTHERS, } 
x cau, APPSAL FROM MUNICTPAL 
ve. 
GOURT GF GNTCAge, 
ORBUGK & 00., a Corveration, 
ing Puciners as ROERARY PIPE 
ie HILLS, 
Appaliaa. a ‘ 
2 4 4A] me ot O ep Cc 3! 


BR, JUGTICE BATOHETT DELIVERED THE GPINIOR OF SHR COUNT, 


The plaintisfe, "ne agpeak, sued for the purshase price 
OF 252,500 feet ef pine loge old, am sliegad, to defendant for 
the price of $1,010, 

The affidavit ef merite denied that defendant was ine 
dented ag alleged; averred that the alleged ventract of sale was for 
standing timber, and therefere, by virtue of the statutes of the 
State of Lowietane {where the trenoaetion teck place) concerning 
the enie of imepvablee, nuli and veld, because net in writing. 

i The i##ues were subsitted to a fury, «hich returned a 
verdict for defendant, The motion of plaintiffs for a new trisl was 
oe and there was judgment on the verdiet. 


S% Wili not bea necessary te discuss at Lengta some of 











Pointe argued. The plaintirts couplain about the instructions, 
ae theee were given orally and no objection made or exeention 


a to any of thea, plaintis’s ore eresiadted from maintaining 
point in this court. , 

The Lovisiana statute concerning the ssie of ime 
Hiee 1s & statute analogous to our Gtutute of Frauds. It is 
0 e We think, appifeabie for the reason that tha contraet here sued 
Pp has been Tully exeauted by the delivery of the timber. Under such 
. ‘tute to deny the recovery of the purchase price on the ground 
the contract was not in writing, would amount te permitting 








en 





BSOLE « & 
wet TA ON UR AMES, ne ain Th Raaaadh ia 


t 


F <OOan tid #d VMROD BR Uae ee RINE, 


yt 





ig © Lcd SANS coe vr nent ae 
“trad ime 20" tomarto « wire tanta thitviae ieee 
tte OS "hye aOR wy pee, adoro 


paren oenstowwy out x02, haan, ie oviw gti ett, 


tHE Iaebae' teh of, pbonetin am Slow ened ate Me too? A al 
: donk! Ck ote snore bad basso 
onk enw ‘ponbeartay: ease iain - epieeda ‘te tivahivta eft Ne 
ol aw oiee ‘to toattace beysite one dads howxeve phowe ££6' ul seem 
ant Yo aptetave odt ‘to eudviv qd ywtotetets baw testers phi 
 galetecaes (nonig Xoo sohtesamesd. att etade) anatetead to wen 
anitivw af fou amumand ior how fem ,aetdavemmt Ye otne 

@ beautes cose ,ytwl # oF badd Lictinew oun mosmn & gett. | 
sav fait? wor # wo't Otiitaindy to soktom oft .tnahaated tot ‘eon 
; : sto trey ait so door bel, maw wtets fue r 

te omen adyaead be mayen db ot veanaenee ed soe Sfgw as | 
sRaottourtear add soe aba Lqwor Ti statelg eft houryta adalog a 
- Be hiqanne ol & Baan aotsvetse, aga foekas ehtaro wovly ecaw enemy ida ay 
| aaiaiasn em nowt heturlewste ete eth uenlete: ORS ae ot 30h 
: : pa ete, ahag ak dahog ” 

oni ‘to Lee sult yalesnonee ptutads ene be hued ott | 

at 4 .abvatl Yo etudnse me of supnetann edudare a aa nen 
hove euad Fatima silt todd soasoe odd 40% ahdao thane er w " 
dome xe bat! otegnidd oid Yo ysovideh edt yt beaueene whet aed nah 
bawoxp edt no eodnm sensionwy, ent oY ’ oat ceuwb of onenen 

















st Asai 


pate! late of Jmrome Rew anit baw “am: 0 ws ma 





the etatute to be used ae a instroment of fraud. This wewld be 


equivalent te a license for commercial piracy. Such & statute 


eannet be thue used. 
fhe centrolliny question in the ease, in our ocinion, 


is whether the verdict and judgment are clearly and manifeetiy 
againet the wetgnt of the evidenee, 
The evidence in the reeord tends to shew that prior te 


January 1, 121°, the KaeKinnen Lumber & Pole Company, Ltd., & sore 
peration organised under the laws of the Dominion ef Canada, operated 


® eecl) sawed) st Provenesl in the state of Levieana. Sefandant, 


‘Sears-Roebuck & Company, at tae same tine defag business under the 
Heme of Rosemary Pine Lumber Mille, oparuted a planing {11 ang 
Miatributing lunher plant at Geuth Manerield, Leuleana, which was 


about fifty ailes east of Provencal, It alae operated a sawmill at 


@ranieane, ieuisana, which wae sbeut tohres miles from South Manse 
Field. Defendant had been doing business in that locality for many 
years. 

in January, 1914, F. A. O'Sullivan became manager of the 
Rovenary Pine Lumber Hills ond continued to act as such manager 
| ik December 1, 1919. O12 predecessor wee one Gol aman, 
‘i The plaintiffs, Veaver Brethers, evmed timber lands in 
vert parte of the state and had an officer at Shrevenert, Loulsana; 


?, Wanver was in charge of thie office, They had anethor offies 







, Flora, Louleana, which was about two miles from Provencal; plain 
| ;. T. L. Feaver wae in charge of that office, 
bs Prior to Jenuary 1, 1919, Yeaver Brothers ant the Rosemary 
Thaber ai .is feat with each other and had sutual acorunte. 

On or about January 1, 1914, the MacKinnon umber & Pele 








y became finanet ally mbarragsed. It owed altogether about 
DOF $13,000, 97,200 or $8,000 of which was aus to defendant, 
Pine iueber Wilis, The defendant Mills bet held a first 


on the mill and s second mortgage on the teams of the 
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Mackinnon Lumber 4 Pole Company, securing thie indebtedness, Avether 
party held a firet sortgage on the teams to secure » claim of $2650, 

Mader these cirevumetauces, on or about Vebrusry 8, 1919, 
the MacKinnon Lumber 4 Pole Company, by authority of ite beard of 
directors, entered into a truest agreement with F, A, G'4uliivan as 
trustee. ‘the egreement was in writing and reelted the 112 health of 
the company's manager and the debte which were 4ue and wrageing for 
payment; that the resources of the sompany were such that a anecean- 
fw speration of the mill would pay ahi debte; that a foreclosure 
woul? be dentructive and detrimental: thet O'Gellivan would undertake 
te onerate the mill: appointed him the sgené and manager af the busie 
hese, and turnad aver and delivered te hia all the preoporty and can« 
tracts of the KacKinnon lumber & Pele Company "te operate and manage 
the same for the beneris of the said company, and te make euch pay 
monte to the ereditere er the eald opspany from the funds ariaing 
from the operation after payment of the sexta andl expenses of operae 
tion,” | 

the agreement further reeited that the Rosemary Pine 
Lumber Mille woulé advance the MacKinnon Lumber & Pole Company $200 
in gash; that O'Sullivan waidertesk the ageney, with eli the powers 
of reeoiver; that he undertook to obtain the consent ef all eredie 
‘Wore; that ali the buildings at the will were te be warned ever to 
htm; that he should render monthly statements to A. ¥, Mackinnen; 
‘that all the property, sooks, contracts, *te,, saeul4i be turned ever 
to nim; that if O'Sullivan showld aveertain that the Kackinnen Lieber 








_& Palio Company sin plant coult not be operated ot a profit, he 
%, upom ten days written netics, eancel and /relenee himself 
all obligations ond take such steps aa might be neceneary to 
tect the Roseaury Pine Lumbar Mille! indebtedussa, sither by 
eure o¢ othertise. 

It is expressly stated thet the agreement wes dep end- 
When the consent of the creditors; that 11% showld exist until 
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the dette were paid eff, elthner ty seperation of the oreperty as 
provided, or by payment of the debts of the Mackinnon Company. 

The consent ef the ereditecs, ef vhom plaintiffs were 
one, sens to have been obtained, and Cull ivan began the opera- 
tion of the plant. Plaintiffs owned a tract ef tinder land of 
about 449 agree, “sich was situated nearer ta Poeranent mii2 
thar wus other tisber qvned by the Mackinnon Lusher & Pole Company, 
ané while O'Sullivan was thus cperating the will be began nego tia« 
tions with plainilifs for the purchase and cutting of this tinber, 

end these negotiations reaulted iz a eentract of purchase. The 
@loputed and contrcliing question of faet in the ense 4a whether 
O'Suiiivan Puroghased the timver From plaintiffs in behalf of the 
Rorenary Pine Lusbor Milis, aa plaintiffs oomtend he 4h4, or 

as trustee of the Magkinnen Lumber & Pole Company, as the defendant 
“geserts, 

: Piainti?Y &, P, Vaaver testified that im the course of 
‘hess aegotiations he explained to O'Gullivan thet plaintiffea eoulé 
‘not afford ta sell their timber ta the BacKinnen Lumber & Pole Com- 











of acegount of its finang¢ial condition, but that they vould 

i the timber to the Kosemary Pine Lwaber Miila; that O'fubiiven 

q : agreed to purchaee it, enti that defendante therefore pernitted 

, i te go ahead and cut the timber, leaving the matter entirely 

j i bis hands, 

| jl Plainsii?’ 2. L. Weaver alee teatified that he told 

" s ivan he eculd net sell the timber te the Mackinnon Lazber & 
oY Company on aseount of their finanelal condition; that at os 

time O'Sullivan came back and tol 4 him taat he hed made 

ra ents to buy tha timber for the ae¢aount of tha Ho esmary 

ne Lumber Mille; that they agreed te sell bin the tleber toe be 

a for ae eut, and that O'Sullivan agreed te pay for it at the 

Of each month; that plaintiffs 414 not dirry the accounts on 
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the booke; that there was nothing te carry on the beoke watid O'owihie 
van out the timber and turned in the ameunt; that when the oi tres 
talked with O'Sullivan about paying plaintiffs for the reaeinder 
of the timber, O'’Suliivan said he would but that the Rosenary 
Pine Lumber Bilis nad on account against Yoaver Brethers, -hieh he 
Wanted to get straightened out before he sent a cheek far the 
timber. 
Another witness, whe was the bookkeeper of nlaintirr 
at Flora at the time in queetion, testified that se wag present 6% 
on the day O'Sullivan cave te Flora and made arrangements with 
Weaver for the timber, This witness says that at the end of the 
talk with T. 1. Yeaver he asked O'Sullivan if the Resemary Pine 
Lumber Mille wae te pay for the timber, to whieh O'Sullivan re-~ 
‘plied, *Yes," ond that Er, Weaver told him that wowld be the only 
Way he weuld handle the secount, 
One B. B, Goode testified that he wae eretit wen for 
the plaintiffe at the time im question and eaid that he was in the 
offices during the time the matter was discussed; that the deal was 
‘ Made with O'Sulliven as manoger of the Kosemary Pine Lumber Willa.. 
Pronk &. Cook testified that he went to Nanefieldé in 
the Oummer and fall ef 1920, in company with A. W. HacKinnon; that 
he went at the request of the Continental Bank & fruet Company of 
_ Mareveport, Louleana, to see T, A, O'Sullivan, who ene then acting 
&8 trustee; that the bank had tentatively agreed to Lend HackKinnen 
"money te take wo the mortesge indebtedness of the HacKinnen Lusher 
4 Pole Company; that they met O'Sullivan in Hanefield; that o'suL. 
Awan telid hie that he would net permit the preperty to be taken 
‘Out of hin hands woiens beth the mortgage, indettetness due te the 







*eaenary Pine Lumber Hille and the timber account of Yeaver 
thers were paid, for the reason that the Rosemary Pine Lumber 
8 Was responsible for thie lumber agsount; that ne would 


' ther have to be paid, or that Yeaver Brothers would’ have to 
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Pelilevwe the Resemary Pine Lumber Wille of any reeponsibility. 

A. ¥. Maekinnen testified that 7. H. Cline, manager éf 
Sears-Hoebuck & Company, had given him to underetend that the 
Veaver Yrothers'vaceowmt vould have to be taken care of dn cash, and 
that O'Sullivan hed stated te him that Geora-Koebuek 6 Company was 
Pesponsible to Yeaver Erothers fer thine timber. 

This testimeny of Laciionen was denied by beth Cline 
and G'Sulidwan, and Mr. O'Sullivan testified tn detei) denying 
the conversationa testified te by the two Weavers, by Brnest Lucky 
and ¥Yrank ¥. Cock, 

The plaintiffea undoubtedly produced the larger awaber 
of witnesses wnese teetimeny tended te euetain their contention as 

te the ultimate quastion of feet, but wea have often said that in 
aeterulning whether a verdiet is againat the weight of the evie~ 
dence, it is the duty of thie court te weigh the evidence rather 
than count it. 

Plaintiffs eonten’t that it Le unreasonable te supose 
that they weuld have aold thie limber to a party who was knewn to 
be financially embarrases’. There io someting of merit te this 
@entention, but the weight te be given te it Le lessened very mach 
waen w6 reflect that the agreement apparently wae thet the timber 
‘Would be pata for monthly; that plaintiffe hed mueh reasen to 
‘Delieve that the trusteesiip of O'Sullivan reuld remove 211 finonecial 

 @abarrasenent of the Kaekinnon Lumber 4 Pole Company; and as the de- 
| ‘Pendant points out, it is alee quite diffieult to understand why , 
under the clrewistances and whhle holding mortgages which wauld 
have permitted it te foreclose end take ever the whole business, 
Mefendant should undertake to ageume and ineur responsibility for 

@ $ which wight arige from running the businens of the Pole 

my. If the defeniant wished to go inte the business ef 
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oD 


| eh LE wangnet yae to ettbe see etousl Gott yawned off & yas 0" 
| w tone “eosted 4H Mt dimeta betiitend meankiaat WA 0! OO! 
| i nel sucntt bawtorobaut od ated mp by beet owen ry ‘aaiihintseid 
: ivan _ nee ab to axa moved od 09 ovnd Mtkow Faces “ erecdort coves" 
| Rew anal & taudeonoarest ‘bad? até oF beteda bait mowed dehy rH 
 modmtt elds Sot eundtont xovnit of ie tebaliagail 
Ltuetaid ied G4 reloah aaw aoantioali te yaoulseos atts 9 * as 
aaixoo thavob od bob taeded aacretdéVO Jee Bad (uertetagta ba 
wound asasit bid Coen ‘wat ore bad ‘od bottivaes agolvesrevaed ot 
| ihvedi i “aloes © et an 
al lad’ oi? baowhang tied vote inaeaeaite ett” FE cemet 
an wobinedoms cies} alefeon o¢ sebaed Yndolsood snedw shots Ba % 
a aut “hina sobte oead se ud , doar to wokda asp’ paisa ‘othe 
| ahve aaa te ‘paglew oud terlega ak ‘deldrer s ‘gedtece” ak zi wd 
worse ponsbive aed vos at fuses Ialeshd 46 vo bo ‘wi ne 


eae le “sil Kia west 











iF 





eoeaens of “ehunnonnotan et ot tame five Stow aitiskieit 
| of ros ‘Raw oite ert # od tedemk oho pion aig aur wt ia 
wp ie at biunn So wadiide aoe ‘ak oxatt | hokentee riteke. a 
sum ‘exer houpeaek wl PE af aerhy od ag “gq tow aut ‘ted. saath 
 gedals sat edt saw YLinetethe Jabnowrge off dat Geb cret OR on 
me ‘mesons dow bod wTthiwletg ¢aitt petite! to hag Od" 8 
fatoaa lt ‘tla @ronix biiver anv i ttot o: te qiidnsorertd oe bast” we 
“ob Ws es bee ;yMequod +Lo8 4 when dormtimaM wide "kop ecainbtiialel 
ie bas tnwebsy of hug bt Ab obtep beta wt fk ao i 














oo nog nabs 
’ “Basson nie seant von in angi mn bation me ‘ve ‘ 










| okot ous 2 pee, nalt bal a thy ke 

Ke Walt to, sanaten att otal om of mate 4 ‘ ito elt 
mate Sy Bik NY So. ag ne 

Mi “me bione a antek aie a n a2 . 


us helene £5 





foreelesed its chattel mortgages and dene ao, 

As « matter ef fact, the KRosexnary Pine Lunher Millis 
went out cf Gueinesas, and O'Sullivan geased te be tte manager on 
December 1, 1919. The tixber, for the price of whitch the plaintiffs 
Sue, Was cut aiter that time, and it de difficult te understand: 
why defendant would cortinus te ourehase timber far delivery to 
the Pele company after 4t had in faet ceased te de business in 
their territory. 

The contrelling evidence in the case is ‘Ae oumentary, 
The contract under vhich O'Sullivan teck ever the Pele cowpany 
business ie between O45ulLivan and the Pole company, and defendant 
fie not a party to it, ner 14 there ongthing in it from which it 
might be inferred that the defendant was te aseume an obligqetion 
of thie kind, from the time that O'Sullivan took contrel of the 
MacKinnon mill in Kaorch 1930, it sppeara thet the transactions were 
@arried on in the none of the MacKinnon Lumber & Pole Company, 
Btatements of aceount were made out in the mame of the Usetinnen 
company, letters written te plaintiffs concerning the transaction 
Were signed in the mane of the MacKinnon Luwbor 4 Pole Company, and 
the cheeks by which payments were made were alee executed in the 
pane of the Ksckinnon Lumber & Pole Company, Ltd., by O'dullivan, 
Reeotiections of witnesses (most ef them much interested) as to 
ora) conversations (whieh are denie?) cam huve Little weight as 
against the written documents which shew the usual course of buni- 
none extending ever many montiun. 

The claim that defendant was liable in this trensae- 
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Seemn to have heen wode only after O'Suliivan went inte banke 


om in Mareh, 1922, 


fhe burden of preof wae upon the plaintifi's te *etebe 








their case by = preponderance of the evidence. The question 


thie court must decide 1s whether we gan say, ever-ruling the 
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verdict af the Jury and the Judgment entered by the trial eourt, thet 
the jury an4 Jucge were elearly sand menifeetly wrong, While the 
question of fact is not entirely free frem 4iffiewlty, it seene 
Glear to 4#, woom a eonsideration of the evidence, that ve eanot 

fo hold, even sesming ae « feet (whieh is not altogether elear) 

that O'Sulliven hat authority te bind the defendant with resmeet 

te a purehase of thie kind. 

Complaint ie aleo made ae to the ruling of the trial 
eourt im the admiseion and rejection of evitence, As bearing on 
the question of O'iuliivan's autherity to bind defendant, he tore 
tified thai he had never made purchases of thin Kind in defendant's 
behaif. We wae oxked on cvyess-exanination whether his predecessor, 
Celeman, had net done eo, and an obfestion was susteined. Ye think 
the ruling was proper, because the queetion called fer an anewor 
that was neither asterial te the iseues ner proper on eroes~ 
examination. 

An employee of defendant, whe testified in rebuttsl, 
Stated that he had diseuseed the payment of this scecount with 
O'Sullivan on several occasions, contradicting G'aullivan's teeti- 
Rony in thet respeet, He wan then asked, “That did he tell you?" 
ans an ob‘eetion by 4efendant, on the greund that the same was not 
proper on rebuttal, was sustained’. The ruling was, ve think,correet. 

It is argued thet the court erred in striking out all 
rttence of plaintiffs as te a check for $147.25, - plaintirte' 
tahtntt 3. It appeared from the testimony that this check was given 
‘for & matter whelly unconnected with the eubject matter ef the ouit. 
| r Simission to the record cowld enly have tended te confuse. 







s It in aleo objected that the court allowed O'Sullivan 
€0 state thet the plaintiffs were named in this schedule in banke 
ra ae one of hie ereditors, It ia srgued that the schedule 


Af was the best evidence, The evidence wan, we think, pregerly 
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There is no revergible error du the reeord an@ the 
is therefore affirmed, 


AFFIRMED, 


ely, P. J., ond Johnston, 7., concer. 
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INTER-STATE UNIVERSITY OF 
SCIENCES, a corporation, 


Appellee, APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGO. 
EB. BLUMENTHAL and 
B. Ge» TROWBRIDGE, supuitenkia’s 6) 4 


MR. JUSTICK MATCHETT CELIVERRD THES OPINION OF THE COURT. 


The defendants appeal from a judgment against them 
for the amount of a promissory note. The judgment was entered 
om the verdict of a jury, which was directed by the court 
after certoin «evidence offered by ccfendants, tending to show 
that the delivery of the note was conditional only, hed been 
excluded. 

The errors sasigned end srguec sre the exelusion of 
this evidence and the direction to the jury to return a verdict 
for the plaintiff. Plaintiff, however, has not appeared iin this 
court to support the judgment. | 

The plaintiff, upon the trial, offered in svidence 
& note for the sum of $466.61, made by defendants to the order 

| Of Otto Rabe, endorsed by Otto Rabe, Inter-itate University of 
Science, . H. Jerrett, and rested. 

| One of the defendants teatified that the note was 

| @xecuted upon Warch 22, 1926; thut Otte Rabe was present 





Mt the time it was executed, but the court excluded the evi- 
| dence of this witness as to what was said at the time of the 
| &xecution of the note by himself and by Mr. abe. The defendunt 


to prove by this witness that defendants were beneficial 
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ghareholders in & common iaw trust, known ae the ©. B. Carrier 
Company, which was engaged im the business of manufacturing 
ever-bumper carriers; that on the date éf the note, defendunts 
applied to Otto Rabe, the payee of the note, who wae in the 
Business of making patterns for use in the menuf=cture of 
@alleable castings, to have patterns mace according to certain 
requirements of Peoria Mellesble Casting Compunys that onrtetn 
drawings and sketches hed been made by the superintendent of the 
Casting Company, which sketches were offered in evidence for 
identifiestion; thet these patterns were to be manufactured on 
the approval of the superintendent of the Casting Company; that 
the patterns were not to be paid for at the time but «a note was 
executed by the defendants whereby they promised to pay the 
Plaintiff the amount of the note (introduced in evidence by the 
plaintiff) which was the proximate cost of the patterns to be 
manufactured by Mr. Rabe on behalf of defendants; that there 
‘Was a conversation at the time of the execution of the note 


‘between Mr. Rabe and one of the defendants, in which it was 


agreed thet the nete should be delivered ae collaters] security 
‘for the patterns which were to be monufnactured by Keabe, who 
ms Named as payee of the note; that at that time and before 

| the execution of the note, it was agreed that the note wos 

| @@livered merely as collateral security and was not to become 
(@ffective and binding until the patterns had been made by the 





| Payee of the note, as hed been indicated by the potterns and 
the drawings and according to the epecifications; thet the note 
hh Mot to be valid and enforceable umlesa and until the 
‘patterns so made complicc with the drawings and specifications; 
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that these patterns were never furnished in compliance wikth 
the drawings or ao ae to meet the specifications; that aa a 
matter of fact, the superintendent of the Casting Company 
disproved the patterns and delivery was not made of the patterns 
as per the sketches; that the delivery of the patterns was not 
meade within o rexsomable time after the payee, Rape, had agreed 
to mke delivery, and thst the payee, ave, further agreed that 
et the time of the delivery of the mote the mote would not be- 
Gome valid and enfor¢exnble unlece the patterns were delivered 
within « ressonable time, and tht the note woe delivered on 
these conditions. 

This offered evicence was exeludec and the jury 
imstructed to bring in » verdict for the full amount of the 
note with interest. 

Seetion 59 ef the Begotiable Inetrumente law, 
(Ceahill's Stat., chap. 98, pare 79) provides: 

*“ivery holder is deemed prima facie to be a 
holder in due course, but when it is shown that 
the title of omy persen who has negotiated the 
instrument was defective, the burden ia on the 
holder to prove thet he or some person under whom 
he claims ecquired the title as e holder in due 
course; but the last mentioned rule does not apply 
in favor of a party whe became sound on the 
instrument prior to the acquizition of the 
| defective title.” 


Section 55, cheep. 9%, pare 75, Cahill's Stat., 





provides: 

"The title of a persen who negotictes an 
instrument is defective within the meaning of 
this Act when he obtained the instrument, or any 
signature thereto, by fraud, durese, or force 
and fear, or other unlawful means, or for an 
dllegsl consideration or when he negotiates it 
in breach of faith, or under such circumstances 
as amount te a fraud." 
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im the absence of « brief by the pleintiff, 4% will 
be unnecesaury to discuss the question involved at length. 
It is apparent that if the offered evidence had been received 
it would have tended to show that the uote had been negotiated 
in breach of faith and under such circumstances ae world amount 
toa fraud. this proof would have overcome the prima facie 
presumption that plsintiff was « selder im due course and made 
4t mecessory for plaintiff to preve to the estiefsaction of the 
jury thet 1% bed acquired title to the mete as a holder in due 
Gourse. Bell v. MeDonald, 308 Ill. 329; Kilegin v. Ortell, 
302 Ill. 531; Straus yo Citizen's “tate Bank, 254 112. labs 
Justice v. Stonecipher, 267 Ill. 448% Sehintz v. dmerican 
rust & cnvings Bank, 152 111. App. 765 lute y+ Matheny, 208 
Til. App. 405 Feru State Rank v. Waggett, 250 111. pp. 522. 


For the errer of the court in excluding this evidence, 
the judgment is reversed and the cause remanded. 
REVEREED AML KRMANDED, 


MoSurely, P. J., and Johnston, J+, concurs 
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WARY B, BIGHIN, Adminietratrix ef 
the Betate of Charles bichin, 


Deceased, 6) A 


t Ai if Le ¢ y + 


SU) 


Complainant and Appellee, 
vs, : 


} 

} 

JOMN PV, RICNIA, PASH C. SICHIR snd | 

@ODLIP A, BURESH, 

Pefendarntra. ; 
) 


Om Aprenl by FRED C, HICHIN and 
(@ODLIP A, BURESH, 
Appellants. 


APPEAL PROM SUPERION GoMet, 
COOK COUR TY, 


MA, PRAGIVIEG JUSTICE GRIDLEY DELIVERED THe OPIRION OF THe covRT, 


F This appeal by two of the defendants from a decree 
ef the Superior court of Cook county, entered November 5, 1926, 
has been consolidated for hearing with a writ af errer cause, 
ts. M217, suet out by ali three defendants te reverse said 
decree. 






Vor the Feneons atated in our opinion this day 
‘filed in said writ ef error enuse, No. 31219, the decree of 
‘the Superior court is affirmed, 


AFFIRMED, 


Fite an? Barnes, J3,, soneur. 
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AININA GERCKE, 
Plaintiff in orrer, BROOR TO SUPERIOR COURT, 


ve Cook COUNTY. 


WILLIAM GERCKE, 
Befendent in Srrer. 


Sane 2 a el ee Rue 


eee 


2 4 
441-4688 
Me PRESIDING JUSTIC“ QAIDLEY DELIVERS D ous a cae A “rms f 


By thie writ of error Alvina Gercke seeke to reveree 
eertain portions of « dweree of the Superior Court of Cook 
County, affecting the property rights of the parties, entered 
ina divorcee proceeding on February 14, 1926. The divorcee 
‘gronted to her from her husband, “illiam Gereke, is not here 
gueationed. 
‘% Among the errors assigned by her and argued by her 
 eounsel are (a) that the trial court “erred in entering the 
“decree regarding her property rights,” and (b) that “the decree 
| determining the property rights of the parties in contrary to 
lew ané equity.” it appears from the plesdinge and the evidence 
t when she filed her bill (Devomber 6, 1923), fellowed by 









fendent filing « cresn-bill, the parties owned in joint 

y two pieces of improved real estate in Chicego, which 
the time of the surriage (January 19, 1917) were owned by 
Gereke alene, ~ one ut Ho. 3104 Prenecisece avenue and 
other at No. 3755 NM. Albany avenue. The court found inter 
that entd two pieces rightfully belonged to “illiam Gereke 
deerecd that the title thereto “be and the same is hereby 
sQlely and absolutely® in him, free and clear of my 

or lien whatsoever, and thet “Alvina Gereke execute euch 
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deed or deeds of re-conveyance, aa shall re-invest the title 
to said premises solely in “4lliam Gercke, within five deys of 
the entry hereof, and upom her failure se te do, thut said 
master in chanoery, * * make such Recgasary deed or deeds af 
said premises" in her name, as shall effectuate and complete 
the title thereto, in fee simple, solely in him, 

In view of the pleadings, the deoree and che et dale 
mente of error, wo are of the opinion that this appellate court 
is without jurisdiction to heer and fully determine the present 
writ of errer cause, beenuse a freehold is directly involved, 
anc that it must be transferred to the Supremes Court under 
section 102 of the Practice ~et.  (Srouty x. Moga, 188 Ill. 
84, 85; MeComb v. Mevomb, 238 id. 555, S5é3 Robmett vw. Miller, 
303 id. 515, 5133 Lewis ¥: Lewis, 316 id. 447, 449.) in the 
Lewis case it is decided thet a» freehold is involved in a decree 
@f divorce, which prevides that, in settling preperty rights, 
Ome of the parties vonvey to the other all her interest in 
Property held by them im joint teneney. hie is the effeet of 
® portion of the deerce in .uestion. nd the fact thot there 
biuad other questions invelved in the present writ ef. error cause 
desices that of « freeheld, as to which other questions if 
they stood alone on the record this eourt might properly 
exercise appeliete Jjurisdiotion, does not warrant thie court 
im deciding the entire couse upon ite merits, (Marvin v» Collins, 
Tn. APP+ 355, 5543 Mo¥urland v. MeForland, 72 id. 425, 4265 


Bimlesrs v. ovis & co., $17 Ills 31%) 322.) Se far, however, as 


~ decree purports to affect certain property rights of Yronk 







(® soa of Alvina Gercke by a former marriage), who 
AB sued out © seporate writ of errer to reverse portions of the 
upon the eole ground that he wae not made a purty to the 
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i on, we think «e may tuke jurisdiction to deekere (as 
0 heve wo declared im 4M opinion this day filed, Case Ba» 

: 1 50) thet suid portions of the deeres as affect his property 
iguts are void for want of juriediction. | | 

a The present writ of errer cumee will be transferred 
othe Supreme Court. 

4 CAUSE TRANGYBRNED TO THX SUPREME count. 


Ateh ond Burnes, ides concurs 
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PRANK SPALDING, ” 
Plaintiff in irrer, 
ERROR TO SUPERIOR couRT, 


COUR GOUN?Y. 


yf 4 A | PaOS 
PWD O 


MR. PRUCIDING JUSTICZ GRIDLAY MYLIVERED THs opLNrON oF THE COURT, 


Veo 


BILLIAM GERCKE and 
AININA GERCKE, 
Defendants in “rror. 





By this writ of error Frank Spelding secks to reverse 
portions of » decrees of the Superior court of Cook County » 
entered in a diveree proceeding on Yebrucry 19, 1926, wherein 
Alvinea Gercke wax comploinant and “illiam Gereke was defendant, 
ane wherein “illiam filed a cross-bill weeking affirmative relief 
in the settlement of his property rizhte. 

it appears that “peiding, of legal age, ia the son of 
divine by © former murringes that prior te the filing of her 
bill for divorce against villian (Secomber 6, 1923), she and 
WAllism had conveyed vy warranty deed to Spalding a certain piece 
Of improved real estate in Chiesgo, known as No» 2048 Fletcher 
street amd thet at the dete of the entry of ssid decree ‘pealiding 
the legal title thereto. Op lding wae not made o perty te 






| . ® Crowe-bill of William Gereke and did not appear av & party 
4 the litigation. 

\ By the decree ‘lvine was granted a divorce from 
because of hie cruelty. As to their property rights 

‘ court found, inter alia, thnt the perties were married on 
18, 1917, and continued to cohsbit together until about 
1, 2923; that at the time of the marringe Villiem 
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was the owner in fee simple of two impreved pieces of Uhienge 
real estate, ome known aa No. 3104 Franciece ovenue and the 
other as Mo. 3753 %. Albany evenue, and dlvina was the owner 
in fee eimple ef » third improved pieoe of Chieage real estate, 
known as 2951 HN. Oakley avenue, which “was subsequently traded” 
for the No. 2948 Fietcher street property; thet “ilidem and 
Alvina agreed that the three pieces of real eatate should be 
put im their joint names, ae joint tenants and not ag tenonts 
in common, “which was done secordingiys" that at the time of 
the marriage Yilliam also owned about 20 nores of land in the 
state of Michigan, and ehortiy thereafter he desired to deed 
the seme to his son by a former patehaie, and slvins joined 
with him in executing euch a deed to said song that Alvine 
“protested” against her executing such deed wnlese Yiliiam would 
sign a contract providing that said Pletcher atrest property 
should at Alvina's death (in cane she died before William) de 
Gonveyed in joint tenoncy to her son, Frank “pulding, ond her 
Musband, "illiem, and thet Yilliam "“ngreed te auch condition;” 
thet William connet resdily understend ond doce not speak the 
English language; ond that William, in subsequent negotiations 
had with » reel estate agent for the apparent purpose of putting 
Much agreement in writing, joined with Alvina in signing and 









delivering & warrenty dead (mot recorded until juct before 

| Alvina and William separated, December 1, 1923) of eaid FPletehor 
atrect property, conveying the same ebsolutely to said Frank 

oF ing, ~ ®illiom «t the time believing thet the pspers which 
he signed were in accord with said agreements that <lvina, 

the execution of said deed and until about December 1, 
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1923, collected ali rents on said Pletcher street preperty 
and signed all rent receipts in her own wine, and thet, during 
the year 1920, an exdating lean en said property was extended 
im the memes of -lvina and William, and net in opalding's name, 
amc that for severnl Fears prior te their eeparation Willie 
amd Alvin kept sceounte im two Chienge banks in their joint 
manes, and shortly prier to the seperation the moneys in these 
accounts agaregates about $1806, ®ll ef which (ivina érew out 
for her own use ond benefit about December de 1923, 

The court deereed in substance that the Franeises 
Svenue and HW. Albany ovenue Properties “be vested solely and 
absolutely” in Willfam Gereke and that Alvina Gereke “execute 
Such deeé or deeds of FewGOnVEyance as shall re-invest the title 
te Said premices" solely in Williom Gereke within five days, 
@te.s thet aivina pay to Wiliam $1300, we withdrawn from satd 
banks, less $200 fer her reasonable seliciter's feesg and that 
William “have a lien for the balance thereof upon the promises 
MMown 2s 2948 Fletcher street,” Chienge, "title to which is 
hela by aid son of Alvina Gercke for her use and benefit® and 
| that “execution iseue therefor,” and that Alvina pay the coots, 


ate 














: The only errors aopigned vy Frank opolding and argued 
by Kis counsel are. in substanee thot the court erred (1) in 
dsereeing that for the amounts geereed to be paid to “112 4dem the 

| ntter should have a lien upon the Fletcher street property and 
(2) in entering such « decrec, where it appears that Spalding 

"y Mot = party te said suit either under the bill or eross-bill.” 
Inasmuch as the present record dis¢loses that 

holds the legal title te said Pletcher street property 
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and presumably has some interest therein, and s¢ he was not 
madé a party to the croge-bill or to the litigation, we are 
of the opinion thet he hed such am interest in the procevdings 
and decree as werranteéd him in auing out the presemt writ ef 
error; (inderson ve. Steger, 173 Tlie 122, 117¢ People ve 
O'Connell, 252 Ill. 304, 303; People vy. Harrigam, 294 Lil. 
171, 173); and thet the Superior ceurt wae without juria- 
diction to enter any decree vhich gives to “illiem Gereke a 
liea for «my amount upon ‘paléing's Pletcher street property, 
and that those portions of the decree aa affect ipalding’s 
fights in waid property (whatever they may be) are void. He 
should have been mide a party te the prosecdings end been given 
@A opportunity te defend. (Yan Viest v. tevitt, 200 I11. 183, 
286.) It ie » rule im equity thet all persone whe have any 
substantial legal or veneficisl interest in the subject matter 
im litigation and who will be muterinlly affeoted by the decree 
Bust be mace parties. (Riley v. Webb, 272 111. 537, 538+) 
ana the objection that there is » lack of proper parties may 
be taken at the hearing or in » court of review on appeal or 
ou error. (Knopf _v. Chiengo Neal Eotote Board, 173 111. 196, 
‘201; Larson v. Glos, 235 Ill. 884, 58a.) 

Accordingly, #11 portions of the decree that purport 
te affect any, right, title or interest which Fronk Spalding 
my have in said Fletcher street property, anc to create any 
en thereon in faver of Yilliom Gereke, is reversed. 

} DECKER REVERGES AS TO THE PORTIONS MEANTIONZD. 


and Barnes, JJ., concurs 
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G5A Be MIAER, 


Plaintiff in Error, EREGE 26 SG°2R 10K 


COURT, GOOR GOUSTY. 
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om. PASSIBING JUSTIC“ GRIDLEY DELIVERED THE OFIRIGE OF THA COURT 


Ve 


YELL? CAB CORPAEY, 
@ corperction, 
Defendant in Errer. 


O2— et Pee tae! Mim ane 


in an action for damages for personal injuries received 
‘by plaintiff im a collision of two texieabs on one of the drives 
dm Lincoln Park, Chiesgo, om the afterneon of July 11, 1925, the 
4 » at the elose of all the evidence, inetructed the jury te 
the Yellow cab Company mot guilty. They returned euch ver- 
end, after plaintiff's motiene for a mew trial and in arrest 
judgment hed been overruled, the court entered judgment against 
















fer costs, which she seeks by this «rit of errer te reverae* 
The action “as commenced against the Cab Company and 
J. Begers, the ovner end driver ef the so-called “brow” 
in which plsintiff was a passenger st the time of the 
: lent. <t the end of the trinl pinintiff dismissed the suit 
B te Mogers. Her original declaration consisted of tvo counts, 
“$e which the Yellow Cab Co. pleaded the gencral issue. he first 
éefendants with negligence generally in the operstion of 
réspective cabs and that as @ reeult of the collision 
ff, while in the exercise of due cere, ete., wae seriously 
ind permanently injured. The second charged the Yellow Cab Co. 
witn nogiigence in driving its cab at = epeed im excess of 15 
Miles an hour in « residence portion of the eity, contrary to 
the statute, and both defendants with other negligence. Te these 


the Yellow Cab Co. filed « plea of the general issue. 
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Before the trial plaintifi filed an acditional count charging 
beth defendants with willfal one centon negligence and it was 
Ordereé tet esid plea of the Yeliew Sab Ce. stand «sc 4 plen thereto. 
In accition to witnesses as to the choracter and extent 
of pleinsiff's injuries, sme called five witmesses, all of whom 
testified as to the details of tne accident. “he alge teatified 
@enesrning the game, as did George J. Nogers, the driver ef the 
‘brown cab, “ho was ealled by the court. “hen plaintiff had rested, 
‘the court, on motion of the Yellew Cab Co. and sever her objection, 
instructed the jury that she could not recever from it umder the 
itional count and that they must disregard said count as to ite 




















upom the Cab Company mevec the court to instruct the jury te 
mad it mot cuilty 2a to the reumsining counts, and, ac etated in 
Bill ef exceptions, “the court reserved the decision of the 
ption and for the time being refased io give said instruction to 
jury snd merked it ‘refused’.* Thereupon the Cb Company 
Ste: e¢ ite evidence and two wliuesees testified in ite behalf, 
‘Wis, the chauffeur of the Yellow Unb, Jacob Sehiex, and another 
meuffeur empleyed by it, “he happoned te be im the vieinity at 
he time of the collision. t the close of ali the evidenee the 
. Compomy renewed its motien for « directed vardiet in ite farer, 
i, over pluintirf's objection, the court gave the requested 

s ruction amé the jury returned « vordiet ageordingly. 

«sis he ‘testimony of plaintiff's witnesses, and that of 
Bers, dinclosed im substance the fellewing: Om the afternoon 

’ Ai, 1925, plaintiff and the «itness, ica Serviss, after 
® arrival at the Grand Trunk railesy station ia Chieage from 
facstion trip, hired the brown cab s¢ take them to plainti?f's 
, @t 4446 Sheridan read. Om the way they travelled north 

mh Lincoln ark. It wos raining ané the streets vere 


er. + The secicent happened just south of Selmont avenue y 
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@n ¢aet and west etrest, in the outer or “extension” drive of 
the perk. ‘There is am immer end an outer drive, and the tivo 
évives, rumming mortkerly, ome tewirds exch other, and st 
Belaent ayenue ikey ace but a short diagtance ep«rt. BZelment 
Gyemue connects the two sud just nerth of 1% ts the triongle in 
which the “heridam monument atande. The brown esb wan moving 
Merth at « specd of about i: miles =u Hour, om the cant side of 
the outer drive, “about twe feet from the grass.“ The pavement, 
sbeut 60 feet «ide, was very slippery. “Gm the opposite side of 
the drive, snd moving im a procescion eeutheriy, nesr the want 
@d@ge, were three -utomebilesa - one, = secanm, driven by a women, <« 
@Bother, = Suick touring ear about 45 feet Sehkinc the seden, 

oy plaintiff's witness, dardim, - aac sce third the yeliow 
| about 1906 feet behind the Suiek gar. The sedem and Buick 













ears Were trevelling st « speed of trem 15 te 20 miles an hour. 

The @river of the sedan cur fer some reaseom suddenly checked ite 

apece @né it skidded tovards the test and, passing the brown enb, 
” ® toa ctep. Ite sudden cheeking amd ekidéing caused Herdin 

‘Be eudcenly check the speed of Biz Buick eur and it also skidded 

Bede the brow: ead, hit it but did mo damage te it, and came 

J 2 stop. Sy this time the br on ecb had stopped and it stood 
B the east side of the drive, near the east edge, facing north. 

en the yellow cab, which had beem moving without cheine st a 

Sed of sbout 35 miles an hour, skidded, crossed the drive at on 

am of wbout 45 degrees, whirled, collided with the brown cab, 

ov 6 it back m little, and cane to = stop partly in the drive 

7 ? @n the grass ie the @aut. The foree of the collision 

much thet one of the wheele of the brewn exh was knocked 

. one of ite axles broken and ite radicter jamed against 

'm er, etc. Plaintiff was thrown forward and downward. 
truck the glass portitiom im front ef her, breaking 
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it amd ceusing severe gashes in her head, and hex richt knee 
a@mé left leg were injured severciy. “che wag confined in a 
hespiteal fer sbout wine vecks. 
in view of the testimony introcweedé by plaintiff we 
are of the opinion that the court erred im direeting the jury 
te return a verdict in faver sf the Gab Company om the issuce 
presented by the two ¢riginai counte and the plex therets, end - 
dm entering the jucgment im ite fover upon sale Clreeted ver- 
ades. Plisintiff's evidence temicd te ehow that, under the 
' Cireumstancee «t and before the time of the collision, the 
@river cf the yollew exb was negligent im met heving bie aute- 
















le under preper centrel and in propeliing it ever a slippery 
without chains st an excessive rate ef apeed, and thet 
negligence om his part wos the preximate cause of the 

| sion snd plaintiff's reeulting injuries. ni because of 
eomewnat conflicting testimeny of defermicnt's tee witnesses, 
: questions, shether the driver of the yelies cab was cuilty 

_ Of negligence as eherged and whether that negligence was the 
— imate cause of the eoliision and plaintiff's injuries, vere 
the jury anc aot for the court to determine. im Libby, 

222 ilie 206, 212, it is seid: “In 

¢ upon a sotion fer a pseremptery instruction the question 





: the preponceranes ef the «evidence doce mot arise at all. 

vi ently fairly tending to preve the esuse of action set out 

3 the declaration may be the testimony of one witness: only, 

md he any be directly contracicted by twenty witnesses of equal 
r @teater credibility; «t11) the motion must be denied, * * « 
When a motion for a peremptory imetruction is made 

y the defendant, * * if the court is of the opinion that there 


S evidence in the record which, standing alone, in sufficient 
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to sustain such a verdict (fer plaintiff), bet tant such a ver~ 
dict, if returned, must be set aside beewmse agains. the manifest 
weight of all the evidence, then the motion should te demied. * * 
to hele otherwise is to deny to pisimtiff the right ef trial by 
jury." (See, siso, Shannon vy. Wightingale, 301 Ill. 168, 176.) 
Amd we sre size of the epinien that the court erred, 





at the close ef pleintifr’ts «vidence amd on defemdumt's motion, 
im imstructing the jury to dieregerd the séiitionei coum: of the 
@eclerstion, charging defendant with wiilful onc wenten negli-~- 
@gemec. “ec think that piaintif?r's evidence tended te shew auch a 
Pecklese disregard ef cansequenses ond of the acfety of others on 
the street at the time, om the pert of the driver ef the yellew 
Gab, as warranted the submicsion te the jury of the question 
@hether he «ss guilty of willful and wanton negligence ss charged 
in seid count. Im Falidrem Express So. ve Krug, 291 Ill. 492, 
476, it is said: “vhether the negligent conduct of a defendant 
which hae resulted in injury te another amounted te «antonness is 
a question of fact te be determined by the jury, if there is any 
idence im the record fairly tending to shew euch a grees want 
Of sare as indicates « siliful disregard of conssquences or a 
Willingness to inflict injury. * * am intentions] disregard of 
1 KkBown cuty meeeszary to the enfety of the person or property 













: “Smother and an entire sbsemee of care fer the life, person or 

: of others, such ac exhibits a conscious indifference to 

9 make a Gass Of censtructive or legal villfulness 

a@ charges the person whose duty it was to exercise care “with 

Gonsequemess of a willful injury." (See, alzo teomn a tihieate 

‘SEEBNAL COs, S19 Ill. 326, 3503 Jomen v. Kramer, 235 Ill. «ppe 

$62, 368.) 

= Vor the reasons indicated the elinen of the Guperior 
‘% agsinst plaintiff for eests is reversed and the cause is 

REVERSED AND REMANDED. 
and Bernes, JJ., concur, 
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To STOLOSSKI, 


) 
ainent), ) 
Appelles, } 
v: | APPEAL FROM SUPERIOR 
PH WIERZBOTSEI et Ble, VOURT, GOOK couUNTY, 
| endunte), 
of JOSEPH WIshuZBOV SKI 
ane EES WIERZBOWSKI, Oe a) o 
 Appelianta, ag 4 ee o> Or 


‘MA, JUGTICE BARNES DELIVERED THES OPINION OF THE GOURT,. 


This 18 @ bill to remove as eloude upon compleinant's 

| tite te real estate known an 2036 Stave street, Chicago, an 

instrument Culled a trust deed, er a trust deed note, executed 
y Gefencants Jan and Katie Caaplewski te defendent Joneph 

Viersbowski, & jucgment by confession entered thereon by said 

“Mermbowaki, an an affidavit b» him filed ef record Sleiming an 

- Squitable interest in enid premises, and a juégment by confeseion 

abtnined by defendent Martin “ierzbowski. 

/ From a decree for complainant the two "Lerzbowskis 

have appealed. A decree REO confesses was entered againet the 

Sher defendants Jan and Katie Caaplewski and Dennis J, gan» 

ff of the Municipal court of Chicago. 

December 21, 1922, ¢omplainant entered into a vritten 

t of exchange with the Cuaplewskis through defendant 

Wierzboweki, # real estate broker, to convey to the 





































Kis the premises known as 2338 Morth Seeley avenue, 


ABO» subject to a mortgage for $800, in exchange for which 
, Stapnevante were to convey to compliinant the aforesaid 





known as 2056 Stave street, subject to three mortgages 
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aggregating $3600. In the exchange the Czaplewekis were alse 
te give complainant a second mortgage for (1000 on the Seeley 
avenue property. ach of the parties wan to pay Joeph 
Wierzbowski brokerage fees and comnlesions. 
At the time of executing the contract for auch @x~ 

Ghange the title to the Stave street property stood in one 
Tabor, who wus to convey the some to the Cauaplewskie. The 
titles were brought down and the porties met on February 6, 
“3925, to close the desl. It appeare that Tabor would not cone 
vey to the Canplewakis without an adjustment of the encumbrances 
On the Stave street property, and a cash advangement, and thet 
te obtein the conveyance Joneph “iersbowaki had effected 
‘Regotiations in the meantime whereby the prior encumbrances 
were to be replaced by « mortgage of $2500, and by 4 eagh 
‘payment OF $1049.75, and an amount te cover @xpenser incidental 
‘te the deal, The mortgsge for $2500 had been placed of record, 
and the Czaplewskis not having the eash for such purposes it 
was advanced by Joseph Vierabowski, and it was understood that 
“s security therefor they were to give him a mortgage on the 









avenue property when the exchange wan effected. To thet 
ene the attorney for the Cunmplewskis on thet oeension prepared 
& mortgage, and ot the same time a deed of the Sealey 
property to the Caaplewekia. 

There was some evidence that these arrangements with 
were mad¢ at the request and fer the benefit of both 
to the contract of exchange, and it is upon such a 
that Joseph “ierzbowski sought later to charge the 
iad ee of both parties with a lien fer such advencenent,. 
t there is mo evidence tending te show any asaumption of 
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liability by complainant for what wae necessary te be dene te 
@mable the Czaplewakis to get title to the property they were 

to exchenge. It seems tes eleur for neguaens that the arrange~ 
mente with Tabor were solely to enable the Gusplewskia te 

Obtain title so that they sould Surry Out theiy part of the eon- 
tract, and that therefore they alone vere obligated fer the 

Cosh advanced and the expences incurred in such ALTAR ements » 

It was omly through such arrangements the Csaplewakis obtained 
title to the property ond were put in a position te carry out 
their sontract, which a court subsequently held should be, 

Oma was enforced. Through the gash eo advanced they were alae 
Pelieved of the requirement in the contract of exchange to give 
Complainant « second mortgage for 1000 on the oeeley svenue 
Property. That os 6 result of such advancement of gach the 
Graplewskis alone incurred the indebtedness to Joseph ‘ierabowski, 
Qnd thet it «ae so understecd betwoon them, clearly appears from 
hie own affidavit filed ef record February 23, 1923, (mere fully 
Feferred to hereinafter) and from his furnishing a statement to 
Jan Caaplewski four days later charging him with the amount so 
‘Sévaneed, and also from the fact that he took from the Caaplewskis 
@ mortgage te seeure it. hile that mortgage wae finely, after 
refused of the Canplewekie to concumate the deal, placed 













the Stave etreet preperty to which they still held title, 
ieee pureuant to the URderatending between them the 

3 ds* attorney had prepared a mortgage, az before stated, 
to cover, net the Stave street property, but the Seeley avenue 
‘pre in expectation of the exchange. At the same time, 





' 6 1925, the respective deeds to effect the exchange 
ee executed and delivered in ascrew to the respective attorneys 
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of the parties to be eld until the Casplewskis presented » 
deed from Tabor and secured releases of the replaced mortgages, 
But at an adjourned meeting on the following day the Caaplewekia 
refused to consummate the deal and direeted the ¢serew holder 
mot to deliver their deed te Complainant. Thereupon on May 18, 
1923, appellee filed » bill against the Canplewekis for apecific 
performance of the gontreet of exchenge, and pursuant te a 
Geeree in her favor entered November 9, L923, deeds effecting 
the exchange of the properties were executed, and she become 
Peeseased of the ‘tave street property, but with hey title 
elouded by the documents aforesaid Placed ef recerd in the 
‘meantime. 
if After the Czaplewskis refused to consummate the con+ 
Pract for exchange Sovepn Viercvowekt filed of recerd ¥ebruaxy 

23, 1923, hie affidavit aferesnid stating that the ouettns te 

the contract for said exchange of real estate, describing both 
Properties, Were brought together by him and thet ae the legal 
titre to the Stave street property woz in Taber and the Czeplowskis 
‘hea mo moncy to pay him the balanee due on his agreement for a 


werran 


Y ty deed to them, and pay the first end second encumbrances 
| on the same, he, Joseph Yiersbowski, secured a loan of $2500 on 
the Feal estate and advaneed the moneys aforesaid to said Tebor 

















° secure & warrenty deed from him to the Caaplewskio, that they 
" to consummate the deal, and, therefore, he claimed an 
interest im the “nforessid reul estate,” apparently 

to both properties. Au before atated this affidowit 
States that he made the advancement of cash for the 

8, and is inconsistent with his assertion of a Claim 
t's liability therefor, Later, Merch 22,5 1923, 


‘Mise placed of record ssid trust deed embodying a 
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trust note for $1750, signed by the Ceaplewskia, purporting 
to convey to Aim the Stave street property in trust to secure 
the amount of «sid advancement. Gn anid nete he took judgment 
in the Municipal court agsinet the Caaplewakie by confession 
July 2, 1923. An execution issued thereon July 5, 1923, wap 
Feturned “No preperty found" November 4, 1923. Under on aliag 
execution issued December 27, 1925 (after entry of the decree 
Of specific performance and complainant had entered inte the 
possession of the Stave street property) « levy “a9 made under 
@aid alias execution on both the ‘tave street emd Seeley avenue 
Properties by the bailiff of the Municipal court and e certificate 
of sale of both properties was iveucd out Of said court to aadd 
Joveph Viersbowski for the cum of $1926.08, the amount of anid 
Judgment with interest. 7 

The theary of the relies granted by the decree appealed 
from Femoving the several documents of record aforensid as elouds 
on Complainant's title te the Jtave street property obtained 
through said deoree for specific performance, is predicated upon 
‘the conceded fact that im precuring the contract for the exchange 
pate properties and arranging for its consummation, Joseph 















Ski was a broker and agent for complainant, ue well as the 

8 and on the unquestioned principle of law that as such 

% he could acquire no right or interest in the property 

1 istic e prejudicial te complainant as his principal. 

on Agency, Che 2, Yar. 455, p+ 3005 Cotton v. Holliday, 

* 176, 1795 Davie v. Hamlin, 108 111. 395 Froehlich y. 

SG, 180 Ills 85, 94; Comant ve Aiseborough, 159 Ill. 3833 
-Olshour, 155 Ill. 300, 337.) 

That the title te corpleinant's property was thus 
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Clouded in the interest of ome who was her agent te effect such 
exchange, and that the direct result of the instruments spread 
of record constituting such clouds was to imerease without her 
consent the encumbrances on the “tave street property beyond what 
she was to assume, are manifest from the facts atated and as 
found by the court. That Joseph ‘derebewski could not obtain any 
advantage therefrom to the detriment of his principal, he heving 
full notice of her righta under the contract of exchange, which 
in fuct he, in the exercise of such agency, had negetinted for 
her, is well extsablished by the authorities abeve cited. 

Martin Vierabowaki was a brother and partner of Joueph 
at the time of these transactions, and o« auehy had an interest 
in the brokerage fees and commissions to be earned through theme 
Vite full knowledge of the contract for such exchange he afters 
Beste, im July, 1923, secured ao judgment by confession on a | 
Judgment note given to him by Jan Caaplewaki for $175 and costs, 

om had « transcript thersof filed for resord against the Stave 
street property. Under thie «tate of facts the same principle 
“maton would prevent Joseph Yierzbowski from acquiring interests 

antagontetie and prejudicial to complainant applies equally 

‘to the claim of Martin iersbowski, and, therefore, the decree 









rly provides for the removal of his judgment as a cloud 

SR complainant's tite. 

3 As most of the facts above stated are uncontreverted 
are sufficiently eateblished by the evidence we deem it 
eesery to discuss the contention that complainant did not 
her case by the greater weight of the evidence. 

Equally untemable sre the contentions that Joseph 


& valid interest in the Stave street property by his 
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advances of purchase money, and that he violated no fiduciary 
duty in securing a lien om the came therefor, and later a 
bailiff's deed upon the eortifiesate of sale. It is enough 
to aay that these contentions ignore the suin fact of the 
relation ef principal and ogent between compleinant and eaid 
Joseph, and the principle of low pertaining to the same, 
heretofore referred te. 

Appellant oleae mikes the poimt that a vendec who 
secures title by specifie performance oom segure no better 
title than his vendor hae at the time performance is deoreud. 
It must be manifest that the point hae no application to the 
ievues in this case as above stated and discussed. 

It is further urged that the evidence disclesea that 
dy a balancing of accounts compl inant would etill ewe $1200 
to the Casplewskis on the exchange, and that relief cannet be 
given complainant under her bill without an offer to pay the 
Same. That was a matior that might have been raised and was 
presumably adjusted in the suit for epecific performances 
The point is siso made that complainant never paid 
the Comuissiona to Joweph “Lerabowski agreed upon in the caon- 
troet of exchange. ‘The record discloses that that matter has 
‘deen adjudged in another suit und judgment in a lower court. 
i It is alee urged that the court orred in refusing 
Joseph Viersbowski's offer to file » crows bill for affirmative 
| 7h The offered cross bill is predicated almost entirely 
the uncontroverted facts above stated and slleged in the 





» @xcept the main fact as to the relvtionship of agency 
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for the purchase money advanced by him to the Ceaplewakis te 
obtain the deed thereof . Whether he had euch a lien was the 
main issue raised by the bill. If it had been determined in 
faver of appellant Joseph ‘ierabewaki, it fellows the bili 
would have been dismissed, and that he would be free to assert 
his claim én the Stave street property and thue obtain all the 
relief to which he would be entitled. The offer wae properly 
refused. In fuct, it appears from the record shat before the 
Slose of the hearing he Cbteined a bailiff's deed om sud sere 
tificate., Al) the rights he alaimed under the éocuments sought 
to be removed by the bill as Clouds on complainant's title having 
thus become merged in said ceed the deeree not only removed thea 
60 far a8 clouds upon complainant!» title, but decleres said 
deed te o@ mull ond void and « cloud as te Complsinant and 
@irecte thet Joseph ‘Lerecboweks execute his quit-olaim deed of 
the Stave etreet property to Complaineate Hoe point ie mde here 
that the deeree in Feepeet to endd dead rests upon a fact ariging 
after the issues were formed, appellants evidently having waived 
the formality of o wUpplements2 vill setiing up thee fact, and 
“Ry error in procedure in that reepect. 

The decree, therefore, is affirmed. 

APFIRMEG. 


Gidley, Pe dey, and Piteh, Js, eoneur. 
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JULIUS HELYER, ) 
Appelles, 
APPR .L FROM CIRCUIT couURT, 


QOOK COUNTY, 


Ve 
JOHM GENHARELLA and 


BICOLIBA GEBARELLA, 
Appellants. 
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244 
WMA, JUSTICE BARNES DELIVERED tHE OPINION OF THE COURT. 
This ig bill to enforce a mevhanic’s lien. The 
Property in question belonge te appellants, husband and 
wife. For their benefit the husband signed « written 
agreement with appellee by which appellee wae te do certain 
Work on the premises for the sum of S470, The agreement 
| Provided thet "Helfer agrees te raise the building * ® # 3 
‘feet high on cedar posts, 6'6" ond furnish all material and 
labor, aleo to put in the basement all around second-hand 2" 
planke for the foundstion and the rest of 1" lumber, also to 
Pepair eli four walls siding wherever it ie necessnry and 
Tepnir the front fence, and put concrete coping long side 
Of ome wall and sidewolke.” 
The bill alleges that eOmpleinant completed the 
work Called for in the contract, and that including the extras 
agreed upon, there was due him $691.91, on which defendant 


: 

- hour be credited with a cash payment of $150, and the 
additional mount of $154.94 for lumber furnished by the 

: Hartman Lumber Company if paid by defendants to the latter. 


Said lumber company wan permitted to file an 






petition on the theory thet it furnished such 
to defendents, and the moter found that it was 
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entitled te a lien on the premises for that amount. But it 
Appearing from the evidence that aaid company furniahed and 
delivered the lumber not to defendants but te complainant on 
his order, ané that dt did not comply with the statute giving 
& lion to a subcomtractor, and therefore it Was material 
furnished by complainant under his contract, the dsaree properly 
ineluded the cost thereof in the amount for whieh he was entitied 
ane given a lien. 

Ruch iumaterial evidenee was received by the master, 


Much of it reluting to the parties’ understonding and inter. 


‘pretation of the written contract. fresumbly it was, and 


should be, disregarded. 

The exceptions to the master's report were overruled 
amé it wae confirmed in «ill respecte except ae te the Timding 
that the lumber company was entitled to a lien. 

The other overruled exceptions on whieh error is 
Sesigned were te the effect that the mster's report wag 
sontrary to the evidence and not in accordance with the con- 
tract in thet complainant di@ not complete the seme ahd defend- 
“ante had to hire one Catanelle to complete it at an extra 


fon of $100, ond that the master faileé te credit defendants 


expenses incurred for Plumbing and restoring 4 cement 
“ stdewaix, and that complainant was improperly given eredit 





fee Certain strips put on the Outside of the building. 


We have carefully examined the evidence and while 


of their evidence indefinite and unentisfactory, yet 
@ it the mont favorable interpretation we are not prepsroed 
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to way that the court's findings were against the weight of 
the evidence, 
As to the item of $100: The contract requires 
complainant "to put im the basement all around second-hand 
" planks for the foundation.” From the evidence it appears 
that they were to be placed on top ef the posts, and were not 
80 placed by complainant. It ahows, too, that the poste rested 
Om the bare soil. Claiming that the contract in theae respects 
Was net completed, appeliants hired one Catamolle te put o 
foundation of conerete under the powta, and pisce the planks 
where complainant *was supposed ‘to put them but did net.” For 
such work and other werk mot ineludeé in the contract, but 
Secumec to be by defendants, Satanello ae paid o lump sum 
of $100. if completion of the contract required placing some 
_ kind of « foundation beneath the posts and placing sueh planks 
, on top of the posts or otherwise than placed by complainant, 
yet in the abeence of proof of the reasonable cost of that 
part of the work for which complainant eould be held liable 












“the court could not give defendants eredit for $100, or any 
rT te part thereot. 

The credite claimed for Blumbing work did not come 
the provisions of the contract. the court, however, 
i something for the new coment sidewalk and preewmbly 
that reason charged defendants with only two-thirds of the 
» which amount to $157.50. Testimony Felating to that 
t and aleo to the strips is not sufficiently clear and 
in to warrant « change in the finding. 

It is urged thet the evidence does not show that 
@ allowances mad@ complainant fer extra work were the 
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renee + fair and usual cost of the sume. this point 
inet D etteg been made in the court below, oxnnot be raised 
’ for the firet tine, 








While the decrees should have expressly disposed 
the intervening petition the point is not raised. Finding 
9 reversible error we wili affirm the deere. 


AFFIAMED » 


¥o Po Sep and Fiten, Js, concurs 
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WILLIAN G. HARLEY and 
CHARLES ¥, HARLEY, ! APPEAL Fee 
Plaintiffs iu Error, 
} SUPERIOR COURT, 
We 
COOK COURTY. 
| @HORGE 3, ‘HALAS and ) 
EDVARD C. STERN AMAN. 
Defendants in Krror. DAAT A —aOQ H 
es 4 A Bo G fxn @ .¢ DB: LP 


WR. JUSTICE BARMES DELIVERED tux OPINION OF THE CoUuNT, 


This writ seeks the review of a deoree diemigsing 
‘Complainants’ bili fer want of equity. The bill alleged a 
partnership reletion between the porties end sought an 
‘“Secounting. The portnership agreement was entered inte July 
“48, 1921, “to manage the Decatur Staley Football Team." Bo 
“definite term of the duration of the partnerghip wae fixed 
end RO definite arrongements were mee between them for con« 
"ducting & football toam for the season of 1922, One was, 
however, sonducted by defendants, and the b11] seeks an 
‘Recounsing from them for the profits of oth yeare. 
bi The evidence presente the questions whether the 
Dortnership was net dievelved before the football season of 








92 » and whether there was eny necessity for an accounting. 
n findings of the master on thoue questions were againat 
' ite, and the question before us is mainly whether they 
: Supported by the weight of che evidence. We think they exe. 
inching thet conclusion it is unnecessary and would be ime 
Beticable to review the conflicting and voluminous testimony 
on Which his conclusions were deduced. we shall, therefore, 
fly recite the salient facts found upon vhich they rest. 
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Im the year 1920 the A. Be Staley Manufacturing Conpany 
of Decatur, Illinois, being interested in promoting athleties 
among its employes, organized and cendusted » Teotball team known 
®e the Decatur Staley Football Team. mong ite employes were the 
two defendants, who were ereminent football Players. The foot. 
ball club wos 9 member of the \merieen Professional Football 
Association, composed of a large number of football teams of 
various cities of the country. Defendant Halas, waa active in 
securing prominent players for the Staley team in 1920, and the 
early part of 1921. itm 1920 these playors Were employed on a 
salary to work for the “taley Company and were to receive fram it 
& share of the profits from the games Played by the teum, after 
the decuction of Sxpenees. The team was operated im 1921 mainly 
te advertice the company’s business. The Company appointed Halas 
ag ite athletic director. The team played that Fear in various 
@ities, including Chicago. 

In the spring of 1921 the company decides to nove the 
headquarters of the team from Decatur te Chiene during the play 
Season. To that end its superintendent, Geo, Chamberlain, on 
Vanuury 27, 1921, negotiated with *. L. Vecek, Prevident of the 
hicage Rational League Bal), Club, and secured a written loase 
from 4t for the uve of ite busebell park (called the Cubs Bali 
Park) in Ckiesge for the iaet three months of 1921, which was 
Signed in the nase of the Chicago Club by Veeck, ites President, 
and by the A. %. Statey Hanufae turing Company, by Halaw as ite 
Fepresentative, 

_ Halas at once beonne active in procuring contracts 
from Prominent players in addition to these already on the team 
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& football player, with the view er accurime the services ef 
his brother Charles, the So-complainont, who was noted ax a 
player, and other Players whese serviess -5 auch were controlled 
by paid William Harley. The conferences resulted in the portner~ 
ship agreement above referred %0, hich reade ac fellows: 
“Charles “. Harley, Edward ¢, “ternaman, William Harley and 
George 5. Halag enter into am agreement this 19th day of July, 
1921, to manage the Decatur ‘taley Football Teem and to share 
equally the profits and losses of said teem, The above four 
Mamec will present to Geo. x. Chamberlain periedieally during 
the football season of 1921, ao sum of momey to be designated by 
them." nid agreement was wigneé by each of the said four 
Mamed parties. 

Purauant to the arrongement the club omtered inte the 
Geneon gamoe at the Cubs park, in the middle of Ogteber. Alliam 
Barley attended to certain business matters and had charge of 
the gates of admiesion, and the other Portios to the agreement 
were Players on the team. 
. October 6, 1922, the Staley Company addresued a letter 
to "the Staley Football Tesm' confirming a verbal agreement to 
Place the names of 211 the foctbali Players (not to exeeed 19) 
on the company's payrolls nt a salary of $25 a week, with the 
« beption of thoce already being taken Gare ef om regular jobs, 
nti {t paid $5,000, ineluding 63,000 to be paid for advertising 
a the football tenn'n score 500k, the agreement to end at the 
de of the football season. An agreement to that effect was 
‘ imto and signed the sane dey in the names of the A. %, 
| o ; Renufactur ing Sompony, by ite president, and the “Staley 
ube" by George “. Halas, monager, and Edward ¢. 
Mm, beth employes of the company on ite reguler payroll. 
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fhe prefite of the season, chich approximated $21,600, 
were drawn from the bank Yebrucry 14, 192°, where the funds of 
the club were deposited, and diutributed equally amomg the par 
ties to the partnership agreement. Only 07.71 interest on the 
bank account remined undistributed, but the same wan subject to 
the joint order of Tilliam G. Harley and the two defendentes. 

Said sum and certain eweaters and towels in posesseion of defend- 
ante constituted nll the seaets of the partnership not distribated, 
and these were tendered to comploinants before the inetitution of 
the euit end ogain before the macter, and ee the aseter found 

are still subject to delivery om the continuing tender. 

The partnerehip agreement apparently contemplated a 
partnership only for the neagom of 1021, as it epecifiecally 
Peferres to periodic reports te Chomberlain “during the football 
sensonm of 1921." However, no agrecment wae entered inte between 
the parties for the following yoar. I4 appeara, however, that 
im January, 1922, negotiations were had between Cheudbe Ladin» 
the superintendent of the “taley Manufacturing Company, and the 
president of the Chicsge Nution»l League Ball Club with reference 
to obtaining « lease of the Gubs bell park for the football senson 
of 1922. In its correspondemes the <tsley Company expressed the 
imtention te place another football teom im the field, and stated 
thet it hed no other representative ot that time than its said 
euperintendent. in an interview thet follewed between Veeck and 

| Chamberlain, at which defendants were present, Veuck said that 
| defendents would have te be = governing part of the football 








| team of the “Staley people" if they were to secure the lease. 
| Chamber ain gaid thet defendants would have to ge back to 
q Deontur where the matter of their conmhection with the fectball 


eal 


e 


hs 




















“Koy oad Homes Yitaspa bod tesa ‘hele “hone okie way! 
‘ahd ah todrodat ITO Chad, diteaderge qhier shlé oa a 
od to0h8ite wow omek 948 tod  pebicc keiths bebe hy 
veteiabno teh amd aits Kiki YORK 40 wekiten to dink, kel, 
wbaetes te selina senog At alowed bum wtediowd Peay a ee os 
shodedixstash don qhaatondiig ede to aiedda ait Ltn bebnILIhOS | 
tm soktashvons alt euqted abana birqued “eo Hixiteel —T oilkdd 
inauort isdaan eas 2 ban <rosaion ens veto kane Ome Feels 
 yhebaet gakuwitttes off no yuevitod 62 sosndat Tein 
4 betalquesmes yWodouagee Jromepne hates sak kaa 
MEaokihoege #4. am Asn to moose ong, wer ons wo ube 
_ Shgcaaee outs secunllie _— fase 























ory 


aaah dye m 
ent? hecnewgne 5 alll ‘tite oi i : 
hutede dine ghkek? ote mt ath Srataney i ns o i 














‘Ekedoot ats wo mr aad Liste ite ee 1 Xalt pee 
| 1 caged edd etadan of vibe oat a i) he “3 sa ’ 
ey ere eyes rane 
Ltadieo’ ‘mate’ iin soltooduod 


AT en ea ‘ fy AR a a i as a 
\ Rs ete aa rie ee ae et Sh Ae igo ry Us 


team would be arranged, bui that he had mace up Bie wind thet 
defendants would not manage it. The following duy, January 
25, 1922, the Staley Company sent «1 letier te Veeck wtating 
that the company hed eoncluded to withdraw ite applieation for 
the use of the park for 1922 end dissontinue ite athletic 
connections. The company did not operate a football team for 
that year and forbade the use of the name of the teams 
Thereafter William Harley, seoting apparentiy wolely 

in his own interest, and Halas and Oternaman likewise acting 
only in their joint intcresatse, sought a leave from Yeeok of the 
Cubs park for tho year 1922. Veeck enid he would give the 
leases to whoever obtained the franchise from the 4aerican 
Professional Footvall Association. Aftervarda at ita meeting 
in Canton, Chie, Jamusry 28, 1922, Herley presented an application 
therefor in his own saue, and Hales and Stermaman presented one 
im their name and that of the Chiesge Bear Football Club, to 
operate a football team in Chiesgo for the year 1922. The 
franchise was granted to the latter and later they secured « 
lease for the use of the Cubs park from Veeck. Both the franchise 
nd lease were granted to them im the meme of the Chicago Bears 
Football Club, Inc., which defendants organized and controlled, 
‘Qnd with which the Harleys had mo connection. Harley attended 
aid meeting of the association and wae present ot the session 
When the respective applications were discussed and the franchise 
Was grented to defendants. “t the mesting Harley alse applied for 
and was gronted « franchise in his own name to opernte a team 

‘S88 Mileoukes, although he had previously made « trip there with 

| ‘Fegare te the matter at the expenee of the partnership. Later 

fm the summer of 1922 he applied to the prevident of the Staley 
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Menufacturing Company for the right te use the obteley name 
for a football clus to be operated at another football park 
im Chicago. The request was denied. “hile Harley Slaimed 
that the applicution was made at the inetenes of Halaw, the 
latter denied ony knowledge ef Hurley's intention to apply te 
Staley for such purpose, and Stuley, the president ef the 
Company, testified thet Harley did net mention any other ¢han 
himeelf as interested in the project. 

At a meeting of the association, then known an the 
National Football League, August 2¢, A9Se, at Dayton, liarley 
Spplied for and was granted a franchise in his own name te 
Operate « football team at Toledo for that seasen. Harley 
and Halas sleo diesgree a3 to whether this application wae 
Wade in the interest of the partnership. Vrom these verious 
incicents the meter correctly found, we think, sn expressed 
intention of the parties to disventinue the old partnership 
Feletion, 

The contreets with the pinayers followed the pre- 
seribed form required by the national league. Yhose fer the 
year 1921 were between the individual players and the Staley 
“Footbali Club, and those for the year 1922 between the players and 
the Chicago Sears Football Club, Ine. By provisions in the 
Players! eontrests the club by written notice te the players 
to @ certain date might renew the contract fer the term of 
year, except that the salary should be such no the parties 







then agree upon, or, in default of the agreement, euch ae the 
; : , Might fix. The pleyer was required to accept the aslary thus 
ed or else not play during the year otherwiee then for the 
Wiless Telenaed by it. Thie reservation 
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of the club and the promise of the players not to pley during 
the year otherwise than with the club were expressly: taken inte 
consideration in fixing the ealeary, ond the undertaking te pag ite 

The conatitution and by-laws of the football saseciation 
@le contain the provision that in the event that an organization 
holding membership in the asecciation cesses to exist, the other 
members of the aseocietion were to be duly notified and furnished 
with the namen end addresses of the players releseed by enid 
Orgeniaation. <Aise that in the event a joint partnership holds 
membership in the ascocistion and ie dinsolwed, the dispowition 
Of the players formerly under contract with 1t must be made by 
the former pertnera, and the averetery-treesurer notified of the 
details of the settlement. 

There was no proof of sny action taken under the Latter 
provision. But complainante maintein by reason ef the reservation 
Glouse im the contract with the players they acquired valuable 
Tighte in their contracts which constituted oan aseet of the 
pertuership ct the close of the football season of 1921. They 
@lso contend that the portmerahip has never been dissolved and 
RO account token or settlement made. 

The master found thet by reason of the refuunl of the 
Staley Manufacturing Company to continue ite connection with 
professional football for the year 1922, and by ite failure te 
Spply for e renewal of ite franchise to operate as a member of 
the Professional football asvociation that on or after January 
88, 1922, the Staley Football Club cessed to exiet as a football 

elup and a¢ a member of said asvociation, and thet on that date 
the partnership arrangement terminated, and that no other 


memes was formed between the parties te thia suit. The 
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master further found that the reservation clause im the players! 
contracts for 1921 was unenforeible agoinet suck players on the 
Gisselution of the Staley Club, and was not enforcible in fever 
of the Chicago Bears Footvnli “Lub, or by any of the parties te 
thie suit, and that mone of said parties had any ownership or 
eontrol over the plsyers after thet date, and, therefore, that 
the pleyers' contrsets with the Staley Club ané ite good will 
cannot be accounted a pertnership aecet of the parties te this 
suit. 

In reaching these conciusions the master neseasearily 
had te accept the conclusions of one witness or another where 
their testimony was conflicting. On the version of the evidence 
gecepted dy him we see no ocexnsion for questiening his con- 
Glusions. The “taley Football Clu» was formed ond organized by 
the Staley Nenufecturing Company. Ite athletic director, Halas, 
Was to manage the club. It wee used se 9 medium of advertising 
the Steley Company's business, The compoamy practienily turned 
the club over to its athletic uanager to continue on with its 
Mame for the season of 1921 under the terms specified, whereby 
the seme was to be conducted by the manager of the club with an 
‘expense to the Staley Usnufscturing Company of $5,000, The 
Partnership contract was one to mannge the elu» for the four 
Parties to thie suit, ond for the division of the profits and 
losses between them. Yo time was fixed for the termination of 
the pertnership, and the agreement between them and the Staley 
Menufacturing Compeny did not contemplate arrangements either 
‘detween themselves or with the Staley Manufacturing -ompany beyond 
-thesend of the football sesvon for 1921. ‘nd when the Staley 

anufactu ng Compony, which held the lease for the use of the 


Baseball Park, conoluded not to have a football tens 
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for the year 1922, ond refused to grant the use of ite nome for 
thet purpose the otuley Poeotball Team, with which the contrects 
with the players were made, unquestionably canned to exiat, and 
with it fe11 the arrangement for any farther manegoment of that 
¢iub by the partnerghip. Ase a consdjyence the pertnership wag 


Gissolvea, not only by the completion of the ousinese for whieh 


it wae formed, but by the exprese will of the partners ac indicated 
by their several actions recounising that their agreement was 
Limited to the management of the Staley Yeotball Clap, and that 
the attitude of the “taley Yanufacturing Company required a new 


‘Sfrangement. lt im clear that none was made between the parties 


; 


te thie suit. If one was aver contemplated 1t was never effected. 
The various steps taken by the parties separately, ac above stated, 
indicated no intention on their part te act eolicetively or as a 
pertnership after the Staley Kanufecturing Cempony withdrew from 
the field and they divided the profits ef the elosed seneon of 1921. 
Undar the recegnised causes of dissolution of partnership 
both by the statute (sec. 31, chs L06a, Cakdll's Ill. Re &.) and 
authorities on the subject we think there can be ne doubt of 
the dissolution of the partnership in or shortly after Jenuary, 
1922. (Story on Partnership, sec. 280; Persons on Partnership, 
S@c. 283; Rowley's Modern Law on Partnership, secs 5723 Bunk of 
Hontreal v. Page, 90 111. 1095 Bohrer vy. Drake, 33 Minn. 403, 


410; Kennedy v» Porter, 109 MN. ¥. 626.) 
The general doctrine as stated im secs 573 by Rowley, 


omé the authorities there referred to, is as fellowe: “If the 
length of life of a partnership mie not been definitely fixed, 
‘the firm exists in general at will and may be diesolved whenever 
‘any One of ite mesbers bona fide so chooses." It was held in 
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Blake vy. “weeting et ois, 121 Iki. 6G, that where the purtnerehip 
Wee not for a definite term it might be dissolved by any aguber 

of the firm ot his pleasure by notice to his copartners, and that 
the act of one of them im going away and abandoning the business 
and property of the firm was of itself suffielent notice of his 
Gesire to terminate the copar tner ship relation. The knowledge each 
of the parties here had of the separate appiteations for a franchise 
from the National ‘saeclation to operate a feotbal} club for the 
1922 season in Chicago wax wuffictent moties of the will of the 
Pertmers to terminate their prior relation. They well kmew that 
Whoever ot the franchise would get the lease for the Cuba park 
@nd thet the other would necesvarily be exeluded Crom ite benefits 
without «2 new arrangement between then. That the partnership was 
effectualiy disvolved oonnet be doubted. 

Inasmuch a6 011 the profits from the portnership were 
Gistriputed, except the smal) eum of $7.71, which with the tangible 
Property left was tendercd before the suit was begun, ae aforesanid, 
amd inanwuch as there were no other assets to form the basis of an 
a@counting, we think the bill waa properly dismissed for want of 
equity. 


APPIAG Be 


Wridley, P. J., and Fiten, Jo» Concure 
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ALICE G. i2VERTHZ, adminictratrix 
ef the estate of Jeanne 5B. Leverenz, 
decessed, APPEAL FPROK 
Appeilant » 
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CGoK COUNTY. 
PRASE La ROSA, Fs r 7 A, LC A § 
Appellee. ko / Zi fete VU) “x * 


?) 
4 “— # e4ct UU 


Mi. JUSTICN BAKHES DELIVERED THE OPINION OF THE COURT. 


Jeanne 3. Leverenz, deceased, for whose estate this 
suit was brought under the Injuries Act, wus run inte by 
Gefendant's sutemebile and killec. 

The deceleration contains five counts, charging 
Feapectively, negligence (1) in failure to give « warnings 
(2) im operating the sutomobile with side curtaine on; (3) 
in wilfully and wantonly operating the automobile, and (4 
and 5) im operating it at an umreagonable rate of apeed. 

The court teck the wilful and wanton count from 
the jury. Om the other issues raised there was a verdict 
for defendant. 

Shike appellant has assigned and argued several 
‘Bileged errors, in our view of the case we need consider 
only the alleged error inetrusting the jury at the close 
of plaintiff's evidence to find the defendant not guilty 
of wilful anc wanton negligence. 

The accident took place after dark «hen the streets 
Were lighted from street lamps 2n¢ stores along the street, 
Sbout 7 o'clock p. m., October 2, 1924. It h=ppened on 
| ‘Seat 35th street between “inchester and Sobey streets. 
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The south side of the block was completely ouilt up with 
business stores. The north side contained some stores and 
eettages and some yacant lote. The little girl's parents 
lived in or over ome of the stores om the south side of the 
bleok, somewhere near ite middle. She left her tome and 
eent out om the street a very skort time before the secident, 
apperently te get some eundy with a penny her father had 
given her, and was struck by defendant's sutemebile while 

he wee driving the same weat on the north (er weet vound) 
street cer track. Ho witness, net even defomdent, noticed 
her ¢rossing the street, and the testimony dees not definitely 
@isclose from which side she come. It tended to show, we 
Ghink, that she came from the seuth side. 

Plaintiff's evigence vas te the effeet that defendant 
“was driving st the rate of 26 miles an hour} that the street 
Wae clear from curb to curb st the particular point where the 
‘@ecident happened, ond that there wes no other pascing vehicle 
OF car on the street te ebecure hie vision of anyone leering 
the sidewalk from sither side nexr the plixse of the eccident; 
thet plaintiff wes driving in a ear with closed curtsins; 
oe Be put on his brakes at the moment of the impact and 
the ear ran some 56 feet before it stepped. 

We ehall net discuss whether such « state of facts 
panes tates wanton end wilful negligence ae defined in the 
feliowing eases referred to im the briefa. (People vy. Toohey, 
SI9 T1l. 113; Jeneory ve Cs & Ie Tre Coc, 306 id. 3923 
Eeople v. Falkovitch, 280 id. 321s People v. Cambaris, 

(297 id. 455; People vy. Schwartz, 295 id. 218; Jones v. 
--Eeomer, 235 Ill. App. 362; “und y. Gsborme, 200 111. App- 
. 47.) But without repeating what was said in them we 
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think they fully justify holding that it was a question of 
fact for the jury to determine whether the speed ct which 
plaintiff wae driving, being, a2 it wag, at a rate which 
the statute makes prima facie negligence, together with the 
éetailed circumstanees, constituted wanten and wilful neglii- 
gence as defined in those cases. 

The decisions relied on by appellee involve miinly 
eoneideration of the «eight ef the evidenes ae te wanton 
end wilful negligence, a utter, as before etated, not open 
for consideration of the court im civing esid instruction. 

‘Ags the judqment must be revergec fer such errer and 
the cause remandec for « mew trial it ig improper for ua te 
@iscuss ct this time the weight of the evidence im the exse, 
and ummeceszary to consider alleged errer in giving ether 
“imstructions complained of. : 

REYSRGRE AWD REMANDED 


Gridley, *. Js, and Piteh, J., concurs 
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JOHN SRGTVOCD, 


\ 
Appellee, APPEAL PROM SUPERIOR COURT, 
™ } COOK COUNTY. 
c> y am | A PA at 
ROSE BODINGTON, ! DPAATI.A. 644 
Appellant. x 


\ 


MA. JUSTICH BARNES DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a deeree in chancery. The bill 
was filed by John ‘eetwood and his son Tracy, but as the decree 
founc thet Tracy was not entitled te relief, we shall refer to 
John ‘eastwood oe the complainant, and to the bill emly eo far 
as it involves him and the defendant. 

| Ag amended, the bill and the preof im support thereof 
are predicated om the cleim that ecomplninant ond defendant entered 
inte on oral agreement for the purchase of certain real estate, 
that she was to, and did sadvance $2700 for him om the initial 
Payment, for which he agsigned te her «s collateral for the 
Sdvancement ten shares of stock of approximately that volue; 
that she took the title in her name and holds it in truat for 
them} that she has repudiated the agreement «and claime that he — 
has no interest in the real estate ami that the shares of stock 
were given to her as a present, and refuses to account for the 
dividends thereon, er to return the stoke 

Phe prayer of the bill is that she be ordered to return 
tne steck or pay the fair market value thereof, alleged to be 

on Apria 20, 1924, and asks thet she be decrend to pay 


| ," ia due from her. 
The answer denied that there wos amy such agreement 
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and that complainant contributed any sum “hitever toward the 
purchase of the property, and alleges that the same wae pur~ 
chesed by her with her own money, and the deed taken in her 
name. it makes mo reference to the stock. 

Before filing her answer defendent filed « demurrer 
to the bill, and while it was pending beth parties come inte 
court by their respective counse] and entered into a stipulation 
te the effect that if complainant could establioh her claim the 
property should be sold, and cach should reeeive from the pro- 
¢eeds of the sole an aucunt proportionate to what he had paid 
upon the property, o¢ should appear "from an agreament subse- 
quently to be made or determined by the findings of the court.* 

Thereafter the parties come bafere the court and 
Fepresented that they were willing to go shend upon the 
Stipulation, and agreed in open court that pleadings should be 
Tiled later to conform to the findings of the court upen the 
evidence, 

Upon such understending the court proceeded to hear 
@vidence and efter the same was closed the plendings sferesaid 
Were filed. thereupon the court enter«sd the decree appealed 
from, finding, among other things, that the pleadings had been 
filed in pursusnce of the stipulation. “hile thie is not 
Strictly correct, it being an oral agreement, it ie important 
Only os confirming complainant's contention ef such an under- 






| Counsel for appellant ¢well at length on the contention 

« & different underatonding. “hile the procedure was irregular 
n 

confusing, we think the case must be considered upon the 


® raised by the pleadings and the evidence material thereto, 
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The decree finds that John Yestwoed and defendant 
entered into an agreement to purchase gs.id réol estate, that 
he gave her said stock as security for mking the initial 
payment on exnid property, that she has reseinded the contract 
and converted said stock to her own use, thet the morket value 
thereof at that time was $26563 that she ia in posseasion 
of the same and shouls account therefor. 

The decree ordere defendant te pay cmplaiuent said 
sum within twenty days with interest from spril 20, 1924, and 
costs of the suit, and in default thereof an execution isoue 
therefor and be « lien upon such stock ani the resol estate of 
éefendant. 

The main fact in controversy was whether there was 
eny such agreement. The complainant John ‘estweed, sogether 
with his son Tracy, and the latter's wife, who claimed te be 
present ot the time of the conversation about the purchase, 
testified there was, and defendant and her dsughter, whe claimed 
te be present and that the others were not present, denisd there 
Was any such egreement, but testified that the etock wae given 
te her in accordance with hia previous expressed intention. 

Ye deem it unneceasary to repest the conflicting 
testimony on the subject. ‘“hether there wos such on agreement 
OF such « gift depended entirely upon the chanecller's view of 
the Credibility of the witnesses. 4s he had a better opportunity 
than we for determining their credibility we find ne good r eagon 
for Questioning the correctness of his conclusion thet there 
wae such on agreement, and that the stock was assigned to her 
to be held as collateral, and not as « gift. 

‘ Complainant did not seek the enforcement of the 
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alleged trust. In fact, the proof shows that he was in no 
position to do so. He never in fact peid ony money of his own 
for the property. Sut if defendant made on agreement with him 
of the charoeter stated umd received the assignment of his stoek 
im pursuance thereof, ond refused, as fouma in the decree, te 
Garry out said agreement, then appeliee was entitled on demand 
made im opril, 1924, Glther to have the stock reissued to him, 
OF, On her refusal to reassign it, to reeoive ite mrket value 
ae of that date. 

tt is omly upon that theory thot the decree, under the 
Gllegations anc proof, could rest. Sut it dece not properly 
Geonform to that theory, umd accordingly it must be revereed with 
directions for proper medificction. 

The proof cees net show = conversion of the stock. It 
#0111 etends in her name and im her posseasion sa vhen delivercd 
te her. The bill seke for ite return or ite market value. The 
decree should provide for its reaevignment ond éelivery, or on 
failure thereof within » specific time, thet she pay the value 
Of the stock ae “greed upon, with interest at five see cent from 
‘PFil 20, 1924, the date of demand therefor, together with the 
amount of Gividents received thereon. The execution, of the amount 
decreed would be o lien on any real estate defendant might then 
hora but it should not be mide by decree a specific lien on the 
Feal estate in question. 
‘ Agoordingly the decree will be reversed/with directions 
tor ite modifiestion as herein outlined, ench party to pay his 
’ a. REVERSRD/ Otte DIRRCETOMs FOR 
MODIFICATION OF TH. DECUEE, 
Yo #s Jey and Fitoh, J», conoure 
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‘FEDRRAL TRUCK COMPANY OF CHICAGO, 
(a corporation)» 


Appellant, APPRAL PROM MUNI ITPAL 
Ve GOUT OF CHICAGO. 
JOHM J. KIRBY, 3 
Appelice. » ee A a 
oy A A a | pe , £hh. OB 
ed KE Lelie UT 


Mi. JUOTICE BARNES DULIVERED THE OPINION OF THE COUNT, 


| Plaintiff begam this suit in replevin to obtain 
“possession of a Bock autemeblie truck upon which it held 

‘@ mortgage. Defendent Kirby, the mortgagor, having refused 
te turn over the property, leave was given to proceed in 
‘rover. The ease was heard without a jury, and the court 
“found defendant not guilty. The question prevented is 
“whether the finding and jucgmont are not contrary to the 
“evidence. 
‘ The mortgage wes given for $1600 to sacure part 
of the purchas# price of « Federal truck wold by plaintirr 
defendant.  tefendant’s affidavit of merits does not 







the mortgage, the detention or the value of the tack 
Kk, alleged to be $1000, but claims he has paid the 
indebtedness in full. The only isaue of fuct, 


The uncontroverted facts are aw folloea: Plaine 
ft & anleeman selivited defendant Kirby to buy a Federal 
ek ond drafted a memorandum of an order May 2, 1924, 
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on ome of plaintiff's blank forms, containing among other 
Conditions that it dw walid only when accepted and signed by a 
“duly suthorized officer of the distributer,” and “shall not 
be binding upon the distributer until it is aevepted in writing 
by the general mnager or general sales manager." 

This order was never nccepted mor signed by cither 
party. Five days later, May 7, after « vonference by the 
agent and defendant with plaintiff's wmager, another order 
Containing the same conditions and atating thet “there is 
no understanding, agreement or representations expressed or 
implied, not specified herein, relative to the goode herein 
Ordered,” wae duly accepted by the manager and cigned in 
plaintiff's name by him ao ite monoger and by dufendant as 
purchsser. 

The unaligned order designate: the price of the truck 
Ot $5574 and allowed "10% fleet owners’ divcount, $537." No 
euch discount was contained im the signed order, nor tit Chord sees 
The unsigned order was apparently incomplete for 4¢ specified 
Ro terms of payment. The signed ordur previded that plaintirr 
Would take defendont's Mack truck for sale, if poasible, $1000 
of the selling price to be applied on the purchase of the Pederal 
truck, and a separate written agreement wes drawn up and signed 
y the perties to carry out that arrangement, whereby defendant 
was to turn over his Mack truck te be sold by plaintiff on 
- eertein terms, ond was to give his note for the eadd $1066, and 





4 _— mortgage on the Muck truck te secure the anme, to be 
when the Mack truck was wold om the terma specified, 
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The note and mortgage were exocuted. Credit we aise given for 

a Union truck for $1250, whieh defendent turned over to plain- 

tiff, and for the balanee of the purchase price defendant gave 

other notes and 2 chattel mortgage on the Federal truck te 

seeurc the game. Being unable to sell the Mack truek plaintiff 

petursed it to cefendent. The final papers were executed June 

6, 1924, anc the Federal truck wow delivered with an invoice 

@esignating the price therein ne $5169, and erediting defendant 

With the $1250 and the amount of «dd notes and mortgages. 

; Tt wae admitt+d that he padd towards the purchases privge 

of $6169 the sum of $4105.50 (including the allowance of $12 

for the Union truck), thus leaving a balanee of $1063.80, as 

Claimed vy Plaintiff. It was also admitted thet the emly differeee 

between them wos whether or not defendont should be allowed the ao- 

@alled “fleet owners' discount" of $527 acgording to the uneafgned order» 
It seeme too clear for argument that inasmuch ae the we 

Gigned order waa never accepted or signed by plaintiff or ite general 

Manager or general sales mnager, sa eseential to ite velidity by ite 

Very terms, ond both parties wubsequently signed « maw order which 

Made defendont no such allowance, and according to which veth 










Parties eubsequently seted, the unaigned erder had ne vwolidity 
Ghd defendant wy his conduct 4s estopped from asserting that it 

a. The entry subsequently inte a signed contract with 
atrecent terme ds absolutely inconsistent with defundont's 

« “hatever the previous megotiations ond oonversetions it 

‘ timentary that they merged inte the written, signed contract. 
ne , Dertiee contemplate, os they did here, reducing their 

t to writing the contract ie not complete wntil 4% is 

» 195 Tli. 423, 428.) 
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The court's findinge were unquestionably contrary to 
the entire evidence. 

Defendant ¢id not deny in his pleadings cither the 
‘detention of the property or ite value, The chattel] mortgage 
provided for possession by plaintiff upon default of payment. 
The evidence shews, so far as the mortgage om the Mock truck 
to concerned, that defengont is im defeult ef payment, and on 
his demand therefor plaintiff was entitled te its pesseacion. 
The court, therefore, should have made « finding and entered 

a ®@ judgment in trover for what was not paid om the mortgage or 
the note it wae givom to secures 

MS The valance of the indebtedness for the Federal trudk 
wus eoneeded to be $1063.50 if defendant wae not allowed the 
ata discount of $557 080+ Gut this suit ia net te recover the 
balance of such indebtedness but simply the value ef the eon- 
verted property eo far ae plaintiff hoe any interest in it. 
Taat interest was only to the extent of $350, defendant having 
pete $650 on said mortgege, and been credited therewith on the 
note it was given te secure. Consequently the court's finding 
ia judgment ahould asve been for plaintiff im the sumeunt of 
3 ), with interest at §¢ from Mevember 11, 1924, auounting te 
41 SO. There will be a reversal of the judgment and entry 
1 dudguent here for the eum of $391.50 with findings of fact. 


phage eren PIMCIBGS OF FACT 
AND JUDGMTNT HERE POR $391.50. 










Yo Pe Joy and Pitch, J+, concur. 








od YIewinos Lideratinewpan wow mane atomwow at 
| rr wnhtio symtbuatay wks ah yo dor Naty ganna K 
gent res, Lod baste ot ee ee 
steed to siwetoh anqu hintale: ee Mokananwog OR bear 
nae Sout odd mo spAQe som Hid sa wed Ow (ewode oomObRee 
te bee _imeneg “te tkuotoe mt ef canbie bob: bostd) + batexoom 
ee at | eet of dolthsne sew Msntelg totomete? nas 
es matey. foegon OkOREX & oben owed diwede erotereas yuo 
ee ee anon: tom gow deste <0 sovOR? mR a 30 yf 
) ae : aetsaee OF awvig naw at sto 
wos? Sevwhot att. NOt unambasdenms odd, we oomaiad ash one 
eh pre Sin ton. mew saab td AE OBehOOLG od 08: hobooaes 
oat covages 22. tom os vn abele gett... ONTEER Ye tmwowe 
nttee gale Re oaher ond Vigats ced eemmberdones some 2a) oom 
_s0h Gb dooreteh gm sok DiLimtolg.en aX en eesogerg be: 
patkead daaheo toy .OBCh ke deedan ols oF ie naw soonedmd 
ald no deiwereds aodkdexo 1a0d dan ,ogapeuoe biae wo GEHP 








» RABE wee al Chane seTNeE 2 meThS cuties 


te Smate ot Ah Mibindele t2) aoad ovat Dkworts smeemgom, 
OF nadimrcme 4280L it codoowgh gost Re tu fuountak atte 9 


iD Aue Mokemmg bet, sete 20 Leateven 9 ed Like orem 00 
sfont To sgaknads, dt ke sain Yo mun one vot ovo Smenggh 









7 7 
itt ete ih in et Ne aaa WME OTE, OCR 
y SH TE 
CE er ee 
Wi Lis tine LA SN RE Fak i RRA BERG, ape AES balay nanan hi 


Padma: te, Ri EMR, 0 aml Se a 


PINGINGS OF PACT. 










Ye find that the property in question was 
mortgaged to plaintiff to secure « note for $1000, 
on which the sum of $650 hoa been paid, that the 

. of 2350 and interest to date, amounting in 

@1l to $591.50, remains unpaid, that said mortgage 

de due ond defendant ie in default in the payment of 
gum secured thereby and that he has converted 
property so mortgaged, ond thet ite value exceeds 
: sum 80 remaining unpaid. 
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KAROLINE BYYALEC, 
Appellee, 


APPRAL FROM SUPERIOR Gout, 
vs GOoK coUNTY. 
en weeAEeG, 2 4 Ae hee eee ‘al 
Appellant. ) ett lA. 64 
MA. JUSTICK BARNES DULIVEARD TRE OPIBION OF THE couR?. 


This is an appenl from an order holding appellant in 

Contempt of court tor his wilful failure to pay hie former wife 
$986 in compliance with the deoree entered in her diverce suit 
ageinst him. rom the praeeipe recort before us, 16 appears, 
Se recited in the decree of diveres, that the parties entered 
into an agreenent to adjust proporty righte and alimony whereby 
the wife wae to convey to the husband all her right, title and 
interest in and to certain real estate, end waive ond release all 
Fight of alimony, and he was to pay her $900. The decree ordered 
the conveyance, and that he pay such sum in satisfaction of ali 
Slimony, and also $250 for and on account of her solicitor's fees 
ane expenses in the onae. 
The order was entered on the rule to shew eause and 
defendant's oral testimony in answer, and finds that at the time 
b rule was entered said eum of money waa due under the deerce 
UMpaid, and that defendant hod ample fineneial means to pay 

‘sane, and held him in eontempt as eferesaid, and ordered that 
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The clerk certified te the recerd aa per praceipe 
“exsepting mittimus which has net been returned and does not 
appeer of record in file.” ‘Appellant's counsel urges therefrom 
that no mittimus wee issued and that his client was taken into 
eustody om the order without process. The assumption hae ne 
basis in the record, and if it had, 4t has no benring on the 
sufficiency of the order appealed fram or any question of error 
in the record. If appellant was taken imto ouvtedy and without 
proper process he may have waived prevegs, for aught the record 
@iscloses; and if he did not waive it, hie remedy is net by 
appeal from the order, the Validity of which would mot be affected 
by an improper method of executing it. 

Appellent’s only other polmt is that the payment of the 
money was conditional on the wife's exeoution of the vonveyance, 
and that it does not appear in the record thet she executed erie 
@eliverec it. Appellant has not seun fit to preserve either the 
Sffidavit on which the writ was dveued, or the oral teatimony in 
SMswer thereto. Yresumably they weuld shew compliemes with the 
decree on appellee's part and would suppert the exprese finding 
im the order that the sum deereed to be paid was due at the time 
of the entry of the rules ‘uch finding presupposes eomplianes 
with the order on she part of appellee, It cannot be said that | 
‘Mere 46 not 2 sufficient finding of facta upon which to base the 
order, Finding no error in the rocord we affirm the order. 

APPIRMED. 
Oriaey, Pe Jey and Fiteh, J., concur. 
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EBAY G. HOoY, 
Appellant. APPRAL FROM CLIHGUIT 
Ve 


MORHIG SLOTT, 
Appellee. 


Tae 
A a 
MA. JUSTICE BARNES PXLIVERCD Tax Pe: on ae oy £% 


This ia a pexsemel injury suit. Plaintiff, while 


COURT, COOK COUNTY. 


kr Re et et ee ee” 


crossing the street, was rum inte by an nutemebile driven by 
defendant, knocking him down, breaking two ribs, bruiving 
him in various parte of the boty, apruining his ankle, knock- 
img out three teeth and lsosening eignt others so that they 
had to be drown. de was confined to hie bed or room in much 
| pain for nearly three weeks ond under the eure of « physiciame 
i The greater part of the time since then ke hos been nerveus 
i and weak and unable te put in a full day's work. He incurred 
Ae medical expense of $51. The jury allowed ae damages $150. 
It is urged that the domages are utterly inadequate componsstion 
for the injuries received, and that the court showld have granted 


‘plaintiff's motion for 2 new trind. We concur in the contention. 








on ie too manifestly wali-founded to reyuire diseusciom. It in 
i: 1l settled by the weight of suthority, and not queetioned here, 
t an unressonably small verdict, as “ell aa a grosely oxeesaive 
eo is subject to review by the courts and should be sat aside 

® new trial awarded in the interests of justice. 


Appellee urges that the plaintiff was guilty ef 
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tery negligence and not entitled to any judgaent. 

nat was @ question of fact decided against appellee by 

he jury, and one that could mot be taken inte considwratian 
7 the question before us. 
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THE STARR PIANO COMPSBY 


GAIBS CORPOR TION, APPEAL PROGR WUNICT#AR COURT 


Appellant, . ) 
} GY CHICAGO. 
Ve 
MOPRIG PISHUR et al., \ 24 Ay A ; a! 
Appellees. Taiiek ile © lia Ae 





MR. JUSTICK BANMRS DELIVERED THER OPINION O° THE COURT. 


This is a replevin action brought to recever 
pessescion of a plane and phonograph which were eriginally 
bought from pleintiff by Joseph Fisher, the father of 
defendant, “no lives with the defendant. 

The evidence discloses that subsequently, Mereh 5, 
1925, Joseph Yisher filed a petition anc schedule in bank~ 
Tuptey snd did not schedule the piano and phonograph in 
‘QUestion; that complainant's agent called on Joseph Fisher 
‘on June 19, 1925, with reference te an unpaid balenee on 
‘the transactions and to renew the mortgsger, and asked Joseph 
‘Fisher to sign the new mortgages presented to hime Fisher 
“wate Morris now owed the goods and should aign the new 









8, which Morris did in the presenes of hie father. 

. equently Morris Fisher mide payments uncer the new 

es, both im cech and by his personal cheek. Seeing in 
% «a demand was mde upon him for delivery of the 

Bn tele. The demand not being complied with thia suit was 
“Brought. The balance due om the piano, as teatifiec to, is 
q ” 63, and on the phonograph, 162.57. 

Hoth the dufendunt hic father textified. Neither 
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of them contended thet the whole indebtedness had been paid, 
and admitted that both were present when the con signed the 
Ghattel mortgages in question. The court remarked after 
hearing such evidence: *It leoke ae theugh this man (the 
father) woulé be foreclosed, now, from denying thot there wag 
& transfer of title there to the rom, and that the son signing 
the chatte) mortgages thers establiehed him the owner.” There 
was @ continunnce of the hearing, ofter which Joweph Fieher's 
schedule in bankruptcy wae introduesd showing that Joseph 
‘Fisher dic not schedule the property 2c his own. Hovertheless 
the court, in disregard of such evidence, found for the dofend- 


amt and entered an order of retorno babensdo. 
It ie aifficult 46 understend from the reeord the 


Sheory of the court's decision, unlews it was influenced by 
the contention of defendant thet plaintiff's agent threatened 
action under the prior mortgages unless he signed the new 
Rortgages. “ven if he did se it did not amount to compulsion 
Or duress. The only proper construction of the evidence is 
‘Shat the mortgages in question were valid, and under their 
terms plaintiff wee entitled te possession of the wortgaged 
property on failure of cefendéent to comply with the demand 

made upon him. | | 

a The judgment is reversed and a judgment entered 

| here finding the right of poxsession of the property to be 

dm the plaintirr. 





REVERGHED VITH A VINDIEG OF PACT. 


Yo Pe Joy ond Fitch, J+, coneure 
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FINDING OF PACT, 






We find that appeliant, The itarr Piane Sales 
orporation, was at the time ef wringing this action, 
. the time of jucgment, entitled to the right of 
‘ on of the mortgaged piano and phonograph in 
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Ie HE POvitigs oy Jomy Niac, 
arrested at the suit of 


Resie Seniw, 
Appellant » APPAL PROM COUNTY comrT, 
. Ve Cook SOURTYs 
PHS SSOPLE OF TH: SPATS OF i \ 
ELLISCIE » 6) A 4 Ts PA om 
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MA. JUSTICE SAKES BELIVERY THE OPANIGH OF THE COURT, 


Appellant, belmg held by 4 Saping ad sabisefaciond 
issued of 6 judgment against Aim in the Gauperder cours of 
Seok county, filed « petition im th: Sounty court for dis 
Charge wader the Involvewt Uebters' ast. The petition was 
@ismiseed and appelient woe rememdied te the eustedy of ths 
sheriff. . 

Tha firet point andes on thie appenk de thet the 
Pecoerd does net disclose thot wsliea «49 the gist of the 
#etion in which the judgment om which said exeoution issued, 
Was rendered. The excoution wos iswuse upon a Jucgeant 
@geinet appeliant im an action of trespass yi of aria for 

SR aecault and battery. Ii de the settled lew in this dtate 
that malice is the gist of euch an action. It wee eaid in In re 

4 ks. ve The People, 141 Ill, Apps 682, that 1t is settled 

"daw im thie State thet malice is the gist of such an action, 

:. ting verious ¢ases. Hence we need mot enlarge upon the 

act. 













It is urged that boveuse the action wae begun 
t four defendants, «11 of whom except appellant were 
eed out of the osae without am amendment of the 
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declaration, it ia imposcible to avseertain upon which ef the 
Gefenionte the biawe rested, und that, therefore, malice should 
have been spevificaliy set out in the duclerstion. There was 
omly ome iaeuse in the ense, aemeiy, whether there was an 
Becauit ani battery vi ct armig from the charge of vhich malice 
fe implicd. (Solomon v. Bucohele, 127 Ill» Appe 420.) The 
character of the «ction in thin respect waa not different from 
& Guse cf trespuce ¥1 St semis Weeause of the use of the word 
“enge” in the comuencemant of the declaration characterizing 
tht generai mature of the action. Under our statute éither 
form of action would be appropriate, (Seas 36, Preetios acte} 
The failure to smend the declaration on diemiscel of the other 
Gefendents did not change the cherscter of 14 on chuxging o 
tertiouse set sgainst defendant, and if there wore/cefects 
of procedure in that case they are net cpm to imoviry in this 
procecding. The cositeniion that uy reason ef the dismisesl ef 
anid defendcnta the iseues wore mot jJeined os to the potitionear 
ae not tenable. : 
tt is alee urged that the oheriff f<iled toe endorse 
On the gapisa "who peid the bowrd” that wae adyameed after 
petitionscs’s arrect. «ny irreguisrity in thet respect is net 
Open to Guestion im thie groeesding. The omly ivows before 
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the Seunty owuurt vee vhother malice wea the gist of the setion 


im the casa under waion petitioner vas arrested. 
a t& is also urged tant after the three defendants were 
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It if algo urged that the wpeeial finding of malice 
Was necessory, citing cases vhere there was a diversity of 
issues in sone of which malice was not the gist of the action. 
Rere there war only one count im which auliee was the gist 
of the aetion. 

Counsel also arges that there was @rrer im the 
action in whieh the judgment wae rendered in granting a 
remittitur, and in giving om instruction to the jury. 
They are coliateral attucks upon the Judgment, and are 
not subject to investigation in this proeecding. 

The judgment io af¢irmed. 
APP IRR De 
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PRTROMELIA ZONCA and Peter AQHUCA, 
Plaintiffs in Error, 


ERROR 76 
¥e 
SUPERIGN count 

JOORPH OPSADEK, a minor, by . 
AUGUST OPSADEK, his father and Coox couNTY. 
next friend, and BD Jonson, 
Trustee in benkruptey of the 
estate of PATER 2OWCA, bankrupt, 

Defendents in irrer. p 
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MR, JUSTICE BARNES DELIVERED THE OPINIOW OF THE coURT, Ly 












This writ of error is sued out te reverse the deeres 
seing for went of equity a bill of review. he bill wae 
ft to set aside « decree enterca by default in a corediters' 
“ba brought by defendants in error against plaintiffs in error. 
t Relief ie sought by the bill on twe grounds, ~ that 
there is error apparent on the face of the reeord, and fraud in 
» the deeree,. 

; The alleged error on the face of the record congiate, 
as claimed by plaintiffs in error, of findings and relies 

ward by the deoree in the ereditere’ bill suit “thet de not 
spond with and transcend the allegations contained in the 
a and supplemental bill of complaint in the creditors’ suit." 
ether words it de urged ae error on the face of the reverd 
Telief wag granted by the decree that waa net prayed for, 
| the eause of action under the supplemental bill did not 


Bt as of the date of the filing of the original vill in the 
dd ire’ euite 


A like queetion was raised in Legner vy. Hoover, 
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318 fll. 169, 174. The court eaids 
"It is evident thet the court had jurisdiction 

of the perties and of the subject matter, amd where 

this is so its desree will net be sect aside in a 

proceeding of this character on the allegation that 

it is not susteined by the plesdings. Srrors whieh 

present questions of provedture amd not jurisdiction, 

and do not reach the atter of the right of the court 

te hear and decide 4 cause, go only to the question 

of the correctness of the court's decision and are 

mot open on a bill of review." 
To the seme effect is the case of Vyvexrberg y+ Vyverberg, 310 
Tll. 599, 693. The record not being open to review upon such 
® ground it is unnecessary to compare the bill with the deoree. 

The fraud relied upon is thet when notices of asking 

leave to file s supplemental bill and for default of the Joneae 
for failure to answer the same, were served upon Jankowski, one 
@f the counsel for the Zoness ae defendants in tho erediters’ 
‘suit, he informed coumzel for complainante therein in one in- 
stance, and their agent in another, that he no longer represented 
‘the Zoncas, and in disregard of that fact complainents in the 
“@reditors’ bill “acted froudulently and wrongfully in not giving 
‘Personal notice to the Jonene.” The fects 20 relied upon do aot 
‘Support such « conclusion. Appeoramce was filed in thet suit 
for the “oneas by said Jankowski ond one Sryseszewski uo their 
| ‘attorneys. They filed a general demurrer te the bill, which 


Overruled. Wo answer was thereafter filed, and the said 








m tices of later procesdings were served on Jankowski personally, 
the other attorney having departed from the city. The fact that 


te take care of their interests is immaterial. The 
nee of om attorney employed in a matter will be imputed 
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A se@licitor heving entered hie appearanee of recerd for a client 
gamnet terminate the relationship umiil there is a withdrawal ef 
record by leave of the court, and the relation ie not terminated 
without such withdrawal, at leest 20 far ae the epponite party 
in concerned, until the end of the litigation. (Erisger ve 
Beieger, 221 I11- 479, 434, and Gesee there cited.) Aw suid in 
Regner y. Hoover, eupra, im order te gramt relief under « bili 
ef review on aecount of fraud, it mast show that the complainant 
Was prevented from imterposing « cufenae by fread and without 
Regligence or fault upon hia part, ond that the durdenm of preof 
is upon one charging fraud to establish it by elear and sstig~ 
Peetory evidence. “hile the claim of having given counsel for 
@omplsinants in the erediters’ suit notice of Jankowski's with- 
drawal from the ant Woes positively demied by those to whem ne 
@laimes to have given such notice, yet whether it was given or 
Rot, complainants in that suit had the right to reeogniae him 
as the counsel for defendents therein until he was prepexly re~ 
lieved of hie duty by an order of court. Sot only were the 
|“ S¥ermente of fraud insufficient to susteim the bili ef review om 
that ground but they were not substantiated by the preef in the 
Gaae. 







The court was amply justified im cismisalag the bili 
| for went of equity. 
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JOSh7E B. RABAN, 
Plaintiff in Srroy ’ 


Va 





BRROK TO MUNICIPAL, 
COUR? OF CHIGAGO, 
PRARK MARR and ELLA BARR» 
Defendants in Srror. MAATA eat 
es “$F GF A AZ I 
eae hs OLMIS ay St | 
MR. JULTION VITCH PaLIvY ART FHS OPINION OF tHiR COURT» 


Plaintiff obtained a Jdudguent by confession fer 


$2252.05 upon dx 


; efendante’ four judgment netey dated April 10, 


9 Sutherizing sueh a judgment te be sonfeseed “st any tine 
er.” 






he: The notes were payable “on or before biaty months 
“after date." Twelve duys after the Judgment was entered, on 
‘motion of defendants, secompanied by an affidavit of one of them, 
‘BB order was entered staying the execution until April 10, 1929. 


Mine Gays therenfter, a motion by the pleinticy te expunge the 
order staying the execution wae overruled. “Meimtiff’ brought 
a) 












Writ of error, assigning as errer beth of such rulings « 

® defendants have aot appeared or filed any brief in this court. 
The affidavit filed with the motion to stay the 

fom sete forth that the defendants are the owners of 

Teal estate in Chiavge, which they acquired on spri} 

‘BO, 19245 that cs part of the purchase price they executed and 

@liverea to tne grontors certain notes, payable monthly in 

s the last four of whieh ure she notes upon which 

t wae confessed; that such notes are seoured by a trust 





oh 





} sas thas de i eine ey yey , wire ae Bie f ie di cig saunas 
a nam 
som oTH sey TATOG 


‘ERO BCE: Bpe ... 


. yxagueo set WH WOTMIRO IHF snavEsna OREN: my oh a 


We gw ora a woken % 


en iN 


oli aint “ye vos i 





nar penises uns Pe 
20 ‘nobseoiaoe w aaa vt . Rc ae oat LONG ag Dd ay v4 ol 











cs gu oa" bnoustznn of peer ee to 
pai ats ERS pie b 
* eae" 

exanos Wake santos to fern otdaqen one acu ae ; care ite 

iste shotwane 9 aaw saneg at ots soate ay ov * ; 
saat % Sl te shea ts an e padanqscaon « nn x 
eek ‘ot Lana seas wei nsexs oft yaiyede howedas cio 
su NE eS 83 ie’ ois te 


ist aR Sah Pen tay} 


axie egies es ‘Vibemtale ons Ra ok Sam a “ts barre : 


i" Hiprer ay 49 
arquoad vanemis -sbotuzove Baw stoke wiyete sae 
ge pa ene Se rater ey | CaN 


Rae af rs 


















_ ehh me ROstanee HF # sani 
fas butaonxo add wolaG ‘cnadoron ots a py eo afi fenr : 
mi vient, sidayom «sever miei teo rena ode head gpoica 






fawsd @ yd bovmoes oH dali: “ows er 
ovet admebueteb doit baw ates to Rarran mg ) 


interest, and complied with #11 the terms and conditions of the 
trust deed, and were not in default in any manner at the time 
the judgment was confessed, The «ffidevit wtates thet the notes 
“are by their terms not due and payable until April 16, 1920," 
Thie sffidavit and the notes aud warrants ef attorney appear 
te be the only evidence that was heard by the court om the motion 
to stay the execution. So far as the record shows, ne evidence 
Wes offered or heard om the motion to expunge the order staying 
the execution. 
URGre ® power of attorney authorises the confession of 
& judgment upon o note “at any time hereafter’ a» judgment may 
“Mavfully be confensed at any time after tha note is executed, 
‘This is so well settled as net te require amy extended eitation of 
“Muthorities. One of the wnrliest caves in which it wos #0 held is 
the case of Sherman vy. Baddely, 11 tll. 622. There the court ocon- 
@trues ouch a clouse in the warrant of xttorney te be a contract 
‘Biving the erediter the right, “if he chooves to assert it, of 
having a judgment entered Up &t any moment for the amount of the 
@ebt.* the court said further: “The defendant has no right te 
‘Complain of the judgment, for he deliberately euthoriued it to be 





POSES Of the jJudemer 
23 t no he makes Having « walid Judgment, 
the Plaintiff wos entitled to an execution thereon." 
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qi It ia trus that courts ot low exercise equitable durir~ 
dterion ever jucgnents by confession (lake ys Cook, 18 Ill. 383; 
Fell v. Huston, 152 111. 239), and om a motion te vacate such 


mt the question is not whether there are errors of law, 


" ut whether *quitable reasons exiat why it should not be opened 


#0 et in a defense. (Mumford vy. Tolman, 157 Ill. 258.) 
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‘Bat as the only defense alleged tm this case te that the notes 


were not due, while the contrary appeare from the face of the 
Retes, the motions of the defendants present ne equitable reason 
te open the judgment to let in thet detence. Gvdinearily the 

words “on or before” give the muker of the note the option to 

py on the dny stated or before thet time, but under the reasoning 
in Sherman y. Safcely, supra, the usual neaming ef the words “on 
or before is changed in those notes by the lenguage of the warrant 
of attorney se ae to make the time of payment “depend on the 
Prccure of the eruditer," instesd of the debtor. 












It might be inferred, perhaps, from the affidavit filed, 
when they signed the Judgment notes defendanta did net knew 
Judgment could be omtered upon them at amy time. But there 
# nothing in the affidavit tending to show that guch lack of 
- ¢ if amy, on their part, woo due te any fraud or mine 
®, mtation of the plaintiff, or thot there was any understand« 
” or Agreement that Judgments should net be confeaned ga 


10, 2929. 
Yer the ressomea stated, the order staying the execution 
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DANIEL JONNGON, LOUIS BPANOPLA 

and J, &, @PAKOPLE, for the use. 

ef BIGK SPERGPOTS.CS, , 
Appellees, 


WR. 


TORE A, ‘wry tthe, jiaratanews, 
om Appeal of Jou A, ORLIN, 
pate 
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a 
MA, JUETICKR FITCH DELIVERED THR OPINION GF THe cOWNT. 


Thie is an appeal Trom oa Judgeeut against the defendant 
in a garni simont proceeding brought woon the theery that defendant 
ig liable, as garnishee, to the judgment erediter of the three 
Rominal plaintiffs, for the value of property ueed in the business 
of one of thom, alleges’ to hawe been purchased by defendant without 
‘Gemplying with the previstone of the Bulk Sales set, 

: In Getober, 1922, the Ascher Rosewood Theatre Company 





eased ite motion pileture theater in Ghicago te Daniel Johnaon and 
Leute Spenopls, twos of the nominal plaintiffs, and sold them the 
furnishings, fixtures and equipsent fer $7000. ‘The purehasers gave 
thetr Motes for $5800 of the purchase price, seoured by thedr chattel 
mortgave on the property purelased and the leaseheid, Im January, 
1923, they borrewed from the real plaintiff, Kiek Gperepowloes, $1800 
an gave him their fifteen notes for $160 each, payable monthly, 








by « eecond chattel mortgage on the same property. 

Im July, 1023, Jenason and Louis Spaneple seid the 

) y ond assigned the leasehold te John EH. Spaneple, the third 

] of the nowinal plaintiffe, Hy the terms of the bill of sale then 

e r ted and delivered te Joun B, Spanople, the conveyance waa made 
I, ect te the firet mortgage, which the purchaser agewned and agrecd 
) pay, At the same tise, John 3. Spaneple signet, um coemaker, the 


notes payable to Gperepeulos which were secured by the 
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segond mortgage, 

John B, Spaneple rau the theater for several monthe, 
but was unable te meet the pajywente ageruing on the shattel mort. 
@age notes, and in Sovember, 1975, he sold the same goode and 
ghattele te the defondast, Ohiin, eubjeot te both of the chatter 
Mortgnges. John KB, Uoanonie testified that he “couldn't eake a 
geo of it, loot big money, tee much money Lavelved in there, 
Stepred out.” Te wlee testified that at the time be sold the 
furnishings and equipment of the theater to defendant, he made ne 
affidavit a9 to hie ereditere ond mailed no metice of the trane- 
action to Speropouics. | 

it appears that defendant paid mothing for the 
“property and the only songideration Joan UW. tpanosle received 
‘for hie bil) eof sale to defendant wae defendant's promise te 
e@btain from tho Theatre company a cancellation of the lease ond 
® reeeipt in full for the rent due and for the Balance of the 
“purchane price of the goote and chattels included in ite ehattel 
“mortgage. Whether the Theatre company ever gave John i. Gpaneple 
@ Feceipt in full dove not appear, but it does appear that eventue 
“ally it assigned ite mortgage to one Greabeboum, who fereclored © 
it an4é bid in the preperty for the amount due on the firet morte 











@, leaving the second wipalid. 

Om Fuly 31, 1934, Speropeuios caused a judgment by 
easion te be entered in hia faver aguinet the three nominal 
tiffs upon the fifteen notes signed by them which had been 
ed by the second cortgage. Woon this Judgment an execution 
issued and returned ne property found and mo part satiafied, 
in Bareh, 1925, this garnishment proeeeding vas brought on 

t judguent. 
; Pefendant contends that the Bulk Sales act has no 


lication to the sale of the property from John i, Spanople to 
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the defendant garnishee, fer the reason that the olaim of the 
Judgment eretiter, Speropevles, wae secured by the second chatted 
mertgage on the property aia the sale vas expresely made subject 
te that mertgace. The etatute makes no such distinetion between 
secured and unsecured erediters. It applies "to any sale in bulk 
of the major port or all of the goods and chattela ef the vendor's 
business otherwise than in the ordinary course of trade ant in the 
Feguler and usual provecution of the vendor's businese,” (LeSaiie 
c0., 28 IL1. 194,) The 
Property in question cenetituted #11 the goode and chattels used 





fia the business of John BU. Gpanople conducted in the Ascher Rone. 
wood Theatre, and such goode and chattels were gold to defendant 
"etherwiee than in the ordinary course of trade and in the regular 
‘end ueusl proseeution of the vendor's busingss,* It fellowes, we 
think, that the Bulk Gales sch anpliee to the sale in question, 
Whieoh wae therefore void, 26 agsinst the oreditore of Jenn K, 
Spanople, unless the statutory five days netiee waa given te them 
ef the price, terme and cenditions of the sale, 

Wan gueh a notice given? The resord leaves thie quese 
thon in doubt. ‘The Bulk Gales act requires such a notiee to be 
given by the vendee, either by personal delivery to the crediters 
ef the vendor or by registered mail, ‘he erediter in this case, 
Bperepoules, did not testify on that subject. The vendeo, Ohiin, 
‘id not testify at all. ‘the vendor, J. NK, Spanople, merely teeti fied 
that ot the time he made the wale he did net make any affidavit of 
Qny Kind ao to his erediters, We think the evidence on this subject 
fis not sufficient te shew that no notice wae given ef the proposed 
Sele, sepectally in view of the fnet that hen Sperepoulos wae on 
the witness stand, he wae net osked and 4id net say whether he 
‘Feeeives from Ohlim os notice of the sale, or whether he knew of such 
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gale befere it was made. 

Moreover, we fail te find any proof in the reeord of 
the vaiue of John bk, Spanople's interest in the property at the 
time it wae gold, aiid the witnesses doe not agrer thet Ghlim ree 
eelved more than the amount of the Judgment. It vas eseential te 
mith, 224 Tli. App. 206.) 


Prove one or the other. (Kenski | 
There ie evidence that Ohlin anid he received 97000 “in money and 





netes” when he sold the property te one Spanuth; but Spanoplhe 
testified that he reeetved nothing from Ghiin exeept hie agreement 
ae ubeve stated, that when Onlin traneferred the property to 
Spanuth, the latter gave Ghiin « check er a note fer an unknown 
amount, an4 vhen Opaneple seked Ohdin “if he got enough money," 
he (Ghlin) replied: “About a thousand doliers. That's abi.* 
The details of the Gpanwth transaction are not given, An the 
Feeord shows that the Theatre company originally seld the proverty 
for $7006, free from encumbrances, and as the sale te Ohlin was 
Gaede subject to mortgages, wcgregating $7000, it seems improbable 
that the value of the interest in the property that wan sold te. 
Ghlin wae worth more than the money he reeeived from Spanuth, At 
all events, thie evidence Leaves it very uncertain whether Onlin 
Feoeived from Spanuth for Spanople'sa interest in the property as 
Much ae $1951.15, the amewnt of the judgaent, waloh ie the full 
S@ount of the indebtedness te Sperepoules, 

| Furthersere, the Judgment is in faver of Sperepoules 
for the use of the three nominal plaintiffa, while 4t eleerly 
‘Sppears from the evidence that Ghlin had no property in hie 
Peoesernion belonging to all three of the nominal pleintiffe. If 
. the Bulk Sales act was not complied with, the property im Ghlin's 
‘Peeseooion, or ite preeseeds, belonged to John KB, Sponople alone, 
- Beotion a of the Garnigiment act was amended in 1923 #0 an to 
“Permit © Judgment te be entered in such a case against the 
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garnishee in favor of one or more of the original defendante fer 
the use of the plaintirY if it aporare that the garnishee hos 
effects in his peseesgion belonging toe such one or more of the 
original defendants, If ne error was ahown in the record orier 
te the entry of the judgment, thie error in the form ef the 
Judgement could be corrected by reversing and remanding with 

T1ll. 46; Gage vy, Peovle, 163 111. 30); but in view ef the ether 
errors above mentioned, the judjwent must be reversed and the 


@ireotions to enter the proper fudement (Bebulte 





@ause remanded fer a new trial, 
REVERGEDS AED ARRAN DED, 


Gridley, P. 7., and Barnes, J,, concur. 
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THE PSO7LS OF THE STATE OF 
ILLINOIS ex rele WILLIAM 
H. HEYWARD, individusiily APPEAL PROM 
and ag president of and for 
the ILLINOIS DIAMOND CAB SUPERIOR COURT, 
COMPASY, a corporation, 
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Appellees. 
BR. JUSTICE PITCH WELIVERED THE OPINIOW oF THE GOURT e 


Thie ie an appeal from an order denying a writ of 
Mandamus which was sought by appellants to compel the 
issuance to them of taxicab licenses. 
. Appellants’ petition alleges that in October, 1025, 
they applied for such licenses, under ordinances of the city 
of Chiesgo, which provide that all licenses "shall be deoued 
as of venuary 1 «and shall expire on December 31 next suceced- 
ing." The order appesled from wan entered on December Ro, 


leas. if a writ had been issued om that day, the licenses 












have been good for three days. ‘The appeal bond was 

ed on January 23, 1956, after the licenses, if iesued, 
have expired. | 

It appears that the cabana sought to be covered by the 
were formerly operated by the Ddamond Gab Company, 
became insolvent, and theresfter two Illinois corporntions 
formed, one called “Chicago (inmend Taxi Company," te 
licenses were iesued in 1925, unc the other, whose 

‘PPiic tion was refused, enlled “iliimeis Diamend Ceb Company." 

: ¢ answer of the respomients states thet licenses were 
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refused to appeliants because of « rule known ae Rule 6, adopted 
by the Public Vehicle License Comsission of Chicugo, forbidding 
the issuance of licenses to exbs painted or lebelled eo like 
other cabs previously licensed and opersting, as to be ealewlated 
to deceive the public. 

Appellants olaim that rule 5 is veld. Respondents any 
the validity of that rule is not involved, but thet fer five 
other reneons the writ was properly denied. One of such reasons, 
at least, seems te be good, namely, thet the ordinances require 
the owner's neme to be printed on taxicabs in large letters, and 
that was not done in this ease. 

However, in view of the fact that the licensee period 
for whieh licenses were sought hes long since expired, appellants 
Gould now derive no pructicnl benefit from a reversal of the 
judgment. The questions invelved are now purely moot questions. 
"It ie a well recognised principle that courts, in exercising 
their jurisdiction in mandamug, will not award the peremptory 
Writ where the right sought to be enforced is orhas become a 









abstract right, tho enforcement of which, by ressen of some 


of circumstances since the comencement of the auit, can 


BY, 114 Ill. 185, 189. ‘ee also Christman vy. Peck, 
d+, 90 Ill. 1603 The People y. Burke, 274 Ill. 55; The 
Be 8x Fel ~i190n vs Koge, 31 lil» App. 3073 and The People 
Stevens, 152 111. App. 123.) 
ig The judgment ia offirmed. 
7 AP¥IRMED. 
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JOHN ¥. SHANNON, 


} 
Appellant, APPRAL PROM OLACUT? 
ve ) GoURT, cock counry, 
; 
MICHAEL NASH, ; te =) 
‘ppellee. § A ’ fae (ae p 
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MR. JUETICN FITCH USLIVERED Tut oF: ¥ION OF TRE coUNT. 


This is an appeal from a judgment for the defendunt 
im an action for aceault and battery. The Plies was self defenne, 
There were two trials, the first tesulting in a disagreement 
and the second in a verdict ef not guilty. The plaintiff 
Ginims, justly, we think, thot the verdict is muifeatly 
ageinst the weight of the evidenes. 

The agsault ogeaurred in February, 1923. Maintire 
Was then a motorman end cefendamt a policeman. They took their 
Reals at the some boarding house, run by a Mre. Kelly. Pininsirr 
Gd defendant were seated sida by side at the breakfast table 
one talking scross the table to onother boarder, named Healy. 
Plaintirr Claims defendant way intoxieuted, and the facts seen 
to bear out the claim. A dispute arose and Mra. Kelly moved 
the Plaintiff's chair to the end of the toble. Vlaintirr 
Wetified that wnen he finished his breakfast, he erose and 








Wed towards the door, that defendant “rose at the some time 
ad went ovdumd the table, intercepting plaintiff, and «truck 
b : a Vicious blow in the face, causing a compound fracture 

of Mooal bones which required a surgical operation and wae 
the enuse Of considerable lows to the plaintiff. Lefencent 
at thet for two or three minutes after plaintirr's 





Was moved, the latter “was arguing and seying how he 
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could lick me,” and then “walked oround the table and etruack 
it with hia fist amc telling me whet he would do te me * * # 
and I stood up, and he wae coming towards me * * * with thie 
motion (indicating) ond I eume to the conclusion * * © I woalé 
not let this fellow slep me ali ever the place, end I etruck 
him in the nove.” lnintiff’s stery is ecorroberated by the 
testimony of Mre. Selly and of Healy, while defendant's story 
is entirely without corroberations 

it sppeara from the arguments filed here thet the 
probable cause of the jury's verdict was the fact thet plain« 
tiff and the Inndlady, lire. Keliy, both testified that after 
the cccurrence in question, pleimtiff did mot werk fer two 
years, while it appears from a stipulation made during the 
trial that plaintitf® worked for the etrest car company from 
the date of the anctdent, Yebruary 1S, 1923 until Kay 6, led, 
@xcept from April 23, 1923, te August 5, 1925. Gm the basie 
of this evidence, defendant's counsel argues here - and pre- 
Gumebly mace the same argument to the jury ~ thet the whele 
testimony of the plaintiff ond of Mra. Kelly showld be dis-~ 
Fegarded because voth teetified faleely “in a matter material 
to the issue." The matter referred te wos material only as 
‘to the amount of domages and was not at all meterial to the 
main iseue of liability. Moreover, counsel concedes that under 
‘the Tule invoked, the jury were not at liberty to disregard that 
part of the testimony of the plaintiff and of Mra. Kelly that 
is “gorroborated by other eredible evidence;" sud practically 
Sil of their testimony av to what happened at the time of the 
Assault Wee Gorreborated by the testimony of Henly, who waa 
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: end is apparently disinterested. His testimony, 
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* well as theirs, shows Glearly thet the defendant was the 


wOe+ N\SRCOR Vs Claycomb, 52 I1l. 566% Yells v. 
hart, 118 I11, ‘pps 217.) 


Yor the reasons stated, the judgment ie reverged 
@ the cause remanded for » new trial. 





Gridley, >. 3., ana Barnes, J., comeur. 
a 
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MR, JUSTICES FITCH DULIVEREDY THE OPIWIOM oF tHe COURT. 


This appeal ie from a judgment fer £635 fer breach 
of a written contract. Plaintiff is « real eeteate broker 
anc éefendant the owner of « building in Chienge containing 
‘eight stores and twenty-two apartments. Im October, 1944, 
they executed, simultanvously, two written contracts, one a 
ease end the other on agency contract. 
4 The lease demised to the plaintiff two of defendant's 
, to be ceoupled on a read estate officer fer « term bee 
Getober 15, 1924, and ending April SO, 1028, the leanee 
te take possession of one store at the beginning of the term 
Gd pay $225 u month rent for 4% until Muy 1, 1925, and then to 
: pessession of the other store ond pay theresfter for voth 








&@ month rent. 

By the terms of the agency contract defendent agreed 
over the renting ond management” of the whole building 
iff fer s period of one year from May 1, 1925, and to 
‘Rim ® comission @.ual to two and one-half por cent of the 
o Collected, provided thot if defondomt sold the building 
that period ana failed “to have the purchoser aseowee this 
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agreement,” then defendant agreed te pay the pleintiff “a sum 
equal to one-third of the cammdevion for cellection ef ronte 
fer the unexpired term of said period.* 

Plaintiff took pessession of the two stores ea agreed 
and expended over $6000 in permanent «Lterations and fiaprove- 
mente in fitting them up for hin uses In March, 1925, ¢efendant 
geve him a now lense for five years from Nay 1, 1905, at the seme 
rental of #300 a month. The acency contract was never carried 
out. ‘hen it wae executed the building was in charge of other 
agents, whose contract oxpired on ay 1, 1925, ond was then 
extended by the defendant for ome year longer. 
| Plaimtary Glaims that he aeked defendant several times 
before May 1, 1928, to turm over the renting and manegement of 
the building to him ae ogreed and that defendant eadd he would 
46 so “in a few days.” Defendant cloime the agency contract 
Wee ¢oncelled when the new lenee wan giveme 
On June &, 1925, defendant wold the vullding and 
Motified plaintiff that his other agents were authorized te 
Gollect the rents. This suit followed. 

Upon the question of facet involved, the evidence is 
tm nopeies: conflict. Defendant and ome other witness testified 








. the ageney contract was caneclled. VYlaintiff ond one other 
testified to the contrary. There was no jury, and after 
re the evicemes in the record we enmnot eey that the finding 
the trial jucge, «he saw and heard the witnesses, was mani- 

or ageinet the weight of the evidence, 

| ? | It de urged that the agency contract lacks wateality 
tm ss it contains no sgreement om plaintiff's part to mange 


i rent the building for the defendant. A similar contention 
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tract in this cxse were mutual. 

The court awarded dameges equal te «a full comoioal on 
of two and one-half per cont upom the amount of remte collected 
by the lesvors during the yeur covered by the agenoy contract. 
Im this the court erred. fhe conteruct fixew the menoure of 
damages for such @ breseh os is shown by the evidumec, at a 
um equal te one-third of the emount recovered. ‘The judgment 
‘whould have been for $285 instend of $868. For thie orrer the 
| Judgment is reversed, and beoouse there cam be no dispute as 
to the stipulated meseure of damages, the eause will not be 
“remanded but a judgment will be entercd in this court in 
“Plaintiff's fever ageinst the dufendunt for 920%. 

REVEAGED AND JUDGMENT HERR, 


“@riciey, Pe Je» and Barnee, J+» GONG. 
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MR. TUOTICR PITCH DILIVERUD THR OPINION OF THE COURT. 


Complainants’ second emended b1lil was dlemicsed 
for wemt of eyuity after the demurrer of defendante to it 
he been suetsined. Complainante appeal. 

Complainants! counsel cerrectly states that "the 

















is one in the nature of 4 bill of review to correct 
om the face of the recerd and ‘or am accounting by 
| ts for money alleged to heave been improperly paid 
° them for fees as solicitors in a partition auit in which 
, “Fepresented Katherine Felke (ome of the complainants 
fein) ae complainant." The bili was filed without leave 
court, amd the questions presented by the demurrer are 
sthex such leave wae secesuory, or whether the bill can be 
ae @ bL11 te correct errors appesring om the face 
prior decree, or to impeach that ¢deerce for fraud. 

It appears from the allegations ef the 111 ond 
2 the exhibite (which are attsched therete and specifiesily 
eo part thercef) that after a deeree hed been entered for 
ition of the promines deveribed in the bill, ond after 


ey ee ee ee 








! a 7] admanets % glo a ode sede 


eo Abi wate aye 
A NIOD BAT WO moreso a aewertags. HOES ss 


boy, 


megane 


“pews tak saw w ELke seinem eeeoe “Vedee 


Hse yy ao ny 

















ay Ha eel Ate Mas 
foagaa esr iatgmed ai poll ed f 
ode’ Suata aedain ‘Usoert09 Touma cumne Ved tania en 4 wired 


a dh iad he i yt we 
foorwe of wohwes to Lilé # Y9 sxudon | arabe: 


Bee 


blag yLroqengms ayed ora we seaetia oa ‘ada 
BRR ay AAR, SRR *, % m1 
sh Rede ae tine nolsiduaq a PY exottoises oe 
cbienbetene ag ‘be wae j suite cmb oun 


wrnek Suadtiw Solh? ane ithe oat 63 


ad geo Lid wd radsedw vo yyidnavend anw nk 
oaeh alt oe yebiaogge wrexte Jousren 8 kite a da! 

Paes 19% Bornes dail? Sonoqme of 40 .soxp0d bein: 

bomen LERM walt * ankeannne ad tee seahal wl 


we 


@uch premises had been sold to one of the complainants and 
the sale confirmed by the court, sn ordwr was made fer the 
Gistribution of the procecia of the sale. This erder was 
based upon evidence taken upon o re-reference for that purpose 
and the order directs that $4000 be paid “te Sigeman & Heinzen, 
for solicitors’ fees,” inutend of being taxed as costs in 


favor of complainant. This was errer (Moku) 





209 Ill. 504, 506) apporent on the face of the revord. 
it is further alleged in the bill thot the complainant 

Katherine Felke employed thy defendont Heinsen, an attorney, to 
‘bring suit for partition of the real estate mentioned, of which 
«the owned an undivided fiveeeighths interest and ole had dower 
—— a homestest estate im the remeinder, owned by her three 
‘Minor childrens that no other porson hed any interest in or 

“ elain upon the property; that defumdunt's firm is nemed through- 
“Out the plesdings os compleinunta’ solicitors; that the com 
plainant Katherine Felke relied whelly upon the odvice of the 


- defendant Reinzenm and signed without question all papers and 











@ he advised her te sign; that in the matier of the 

of solicitera’ fees, defendants, while purporting 
eet for and represent her, acted seeretly and without any 
to her and without her knowledge or «pprovals that the 
Sllowed and paid to them are growely exeensive, end that 
¥ Gia not lenrm the facts regarding the allewanece and payment 
a f solicitors’ fees until after the term expired at which the 
was entered. The record shows thot the order for dis« 
tion was made im March, 1925, and the original bill in 
ease wou filled in Jonusry, 1926. 
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The prayer of the second samenmicé bill is that the 
order of dictrivution entered in the partition euit be set 
aside, thet the $4000 paid to defendants in pursuance thereof. 
be decreed to be held in trust by the defendonts, that “an 
accounting may be had and taken of the usucl, customary and 
Feasonsble solicitors' fees for legal services in said partition 
euit,* and tht defendamts be required to pay over te complain- 
ants o11 sums received by them in excess of whatever amount may 
be found to be “a proper and resvonable solicitor fee in enid 
proceeding,” and for other snc further relief. 

It is well settled that a bill of review fer error 
apparent on the face of the record may be filed without leave 
of courts; or if the object of the gag is te impeach a decree 
for fraué in precuring the naiees) my be filed without leave. 
But it ie equelly well settled thst Leave ef court must be 
@btained before the filing of a bill of review upon the ground 
or mewly dincovered evidenee, and such leave in alse necessary 
where eavyerments as to errors of law apparent on the face of 
tae recorc, or chergee of fraud in obtaining the decree are 
with allegations of newly discovered evidenee. (Glos v. 


The Peo: 259 Ills 5325 Horrigan vy. County of Peoria, 262 
Thi. 36.) 









While the bili in this case charges fraud on the part 
Of the defendants, the freud charged is not the kind of fraud 

. Will sustain a bill in the nature ef » bili of review to 
“my a decree for fraud. The fraud fer which such a bill 

: y ve maintained is fraud in respect te the jurisdiction of the 
. e “which gives a court colorable jurisdiction over the 


presented.” (vans v. Yoodsverth, 215 Ill. 404, 4075 








Ava Uh 
aa 


watt send wt chad ‘ve ema peieren ea te legs rng ott 
Petes ie eas A od tf 
Fee ag hata nie26.bo-104 eae at becesne mokiwéteaka . sy 


Rig ae te 
Pawnee AN RE ER wh admadae toe os bheq oouas odd 9 dostt von 
4 BE RIN TN. Rs Alsi bias 
i we” ed 8émshaoty’s waka w fossa at died ed o¢ ) 


if Ns EO. ON Ba 
bem Yranioe ogo eLeareay oats 20 seated bas tat of von pabamion 


be 


mots beac bh ws uk weoivroe tages 302 east texod totfow etdanoes 
; PRR? sho kite 
~ataigans bad reve eq gf seriuper od adnubrotss jratd hen wa 
tie eae) Smalhs ERC Po 
‘ome Hesrecis ‘swvedade ‘snsoxe AP mds wf dovteser amma 
_bhee at ont vd Lohien efdaawase ba seqong a" os of r 
Eva MUP Ms th) oe # 
Yabo estuary “bas auto tot baa RS, 
Ee YA 3) wie pee ene 








te sot wolno te. hed a , ana hoketou Line 
va Mey fh eee Ta Dee 

orook susmate Ber best of va vaneo: ea to sont ots ma sneuna 
u 4 Heel PRR 

oavond a oe ot at fae wit 10 tosgee oad io sah ned 

ove duoale By bakes od wear eonned ait unbuwoor at i 
SL Re a INR Keg 
od gaum éxaoy Ro 2o event dealt bekison tiew vlLospe Loupe i 


AR SNE eat ae ie 


" hmsn, 93 ower wokyex Ye ERS # 0 gait? vad 
‘Weeueaeon onte sk evsed down ‘bu .soresbtye boxevovedh 


- we f DME tee Pas 9 en 
20 wot alt mo enoxagge ak Yo execs of ue sdmomiova ead 
Hitt eet te ee 
9m ona) ws yatmtarde at hers te uspinlo 10 «meer 


aes. EASE a nd t Dae 
i we segentye douovsonk® ‘eed te ameke opetia dabw ont 


DRE TENTINY Milne Pa eee ie et ying oe 
; LEE @as 


GRRE + 

Oy nila dines 8 OE RNA ON ni oy 
a | ; 

Boy nO { { Pe) a BS, ee 

es wat 6 bucoe? eeginite wwe shai a tii att ob bet ae " 

| bears to inh oat oo ‘a ‘sail “hare odd eedaubao toh Git 


‘oF vetver ‘te itkd @ @ saute oe cate Le yore) 


BP ‘tae Sie ve i ; 

shee # dows dotaty Sox nnwen cat choaea” eek abel aa. ; 

y De a Tne RV. Nphpaene re dig Wo me Hint ' 
elt te seksonbatust aad bs eareeedyit saints 

Ri Gy ahah 4 Ry 


wiki gp aoticthel mt akdoratee 3 ': 
woe, soe eLhl are 

























whe 


Hints vy» Holdenhayer, 243 Ill» App. 827, 236+) The fraud 
charged in this bill consists of the alleged concealment of 


facts from the complainant Katherine Polke, which defendants, 
as her solicitors, wers bound to disclose to her before they 
@eeumed to have an order entered in thoir own favor and, 
practically, against her. ‘The only theory on which such 
alleged fraud could be made the basis of = bili im the nature 
of @ bill of review ia that complainant did met discever the 
evidence of the alleged fraud upon her until efter the term at 
which the order compisined of was entered; and that is one of 
the allegations of the eecond amended bill. It therefore 
Qppeacrs that the second amended bill falle within the category 
of bills in which alleged error on the face of the recerd and 
@lleged newly discovered evidence are joined as grounds for 
Feview by « bill of review. Under the cuthorities cited, leave 
Of court was necessary before the bill could be filed; end in 
Barrigen v. County of Peoria, supra, it was held (p- 46) that 
this ebjection to ths bill can be raised by either demurrer 
or by motion. 

There is a further reason for sustaining the demurrer, 
Mot argued in the briefs, but suggested by two recent decisions. 
In Bilson v. Omart, 324 Tlie 276, 4% wae held that an errer in a 
Geeres of diveree miking a oolicitor's fee paysble te com 
plainant's solicitor instead of the complainant, cannot be mde 
the oubject of a collateral attack, since "the irregularity é1¢ 
not affect the court's jurisdiction to render the decree of 
divorces” and in Re vs » B16 Ills 169, 170, vhich wag 
® bill of review based on allege error apparent on the face of 
» record and slleged freud in procuring the decree, it was 
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that “am attack on a deores by & bill of review ig 
teral,” amd that "« w4ll ef review Caniot be made to 
tion se en appeal or writ of error.” 

if the fraud charged in the bil) de true, une 
dy, the complainant has her remedy, but it is net te 
* found im such a bill as the one under soneideration. 


are other simpler and more effective remedies in 
Cases 


The deeree is affirmed. 
APYIEMED, 


Ve P. Jes and Barnes, Jos Coneure 
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HOLLANI) PREGS, INC., 
a ¢orporstian, 
Defendant in Arror, 


ERROR TO MUNICIPAL 


COURT OF CHICAGO. 
Ve 


Je Fe PETHERBY 


s 
Plaintiff in 2rror. oy 


a Pans Viasat? Wig” 


6Y 


MR. JUGTICE FITCH DELIVERED THE OFIBION OF THE COURT. 


This writ of error brings up fer review the record 
and judgment of the Bunicipsal court in « firat-olage onse in 
eontract. The action was brought te recover the agreed price 
or value of certain printing done by the pleintiff. The 
statement of claim alleges thut the defendant, J. P. vetherby, 
and three other persons, “doin business as Avalon Beach 
Company,” owed the plaintiff $2002.40 “for labor and services 
of the plaintiff vefore then done and bestowed in and sbout 
the business of defendants at their special instance and 
TFequest, ae shown on statement hereto attached and marked 
"Exhibit A,*” and fer goods sold and delivered, "all for agreed 
Prices and fair and reasonsble values" ond in the like sum for 

| money found to be due upon am account stated. The attached 
*Bxhibit 4" contains twenty-six items, the first of which, 

da Oeteber 10, 1925, iz for 0,000 Frowpect Cards #78179, 
$3 e” and the last, dated Movember 13, 1928, in for "400 








‘Msiness Cards, ete. #78711, $500." There is no allegation 

| m the Statement of claim that the amounts so stated (and which 
Saregate $2002.40) are the “agreed prices,” or represent the 
and reasonable value,” of the business eards and other 
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printed mtter specified in “Exhibit A,” or referred to in 


the statement of claim. | 
Of the four defencenta, omly the defendant J. F. 


Wetherby was served. He filed oan affidevit of merite which 
parports to deny, categorically, each of the allegationa of 

the statement of claim. After apecifically denying that 
plaintiff ever did any work, furniched any materials, or sold 

or delivered any goods to him or to the alleged partnerehip, 

or that defendants, jointly or severnlly, promised “to pay . 

the plaintiff any money whetever,” the averment as to “agreed 
prices® ie alse specially deniad im the following terme: "*"Thia 
effinnt hus never, eithor slone or jointly with any other person 
OF persons, sgreed upon ony price or prices with the said 


complainant." 

It appears from the evidence that the four persons 
Mamed as defendants are, or wore, partners in & real extate 
venture in Flerida involving « tract of land neur Pensacola, 
eallec *Avaion Beach;” that they engaged the services of one 
George L. Priestedt, a Chiesgo real eatete broker, to sel 
their Ploride property on commission; thet for that purpose 
: retained the services of a number of other brokers or 











my that 211 these brokers were onlled (or called 

ne vee) “salee managers," except one, named Frain, who 
the “sales directors" thet Friestedt rented an office in 
c amd d1¢ some business under the name of “Avalon Beach 
(Mot Inc.)s" that either Priestedt or Frain gave all 
, re for the printing that was done by plaintiff: thet 

i printing consisted of cards to be used by the “sales 
gers,” daily report cards, introduction cards, vouchers, 
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letterheads, recoipte, contracts, and « forty-four page 
illustrated prospectus. Y¥risstedt testified that he hed a 
written contract with ‘etherby and one of the other defendants 
as to the sale of the 4vaion Beach property, but that contract 
is not in evidence. He also testified that on October 45, 
1925, he showed Wetherby the proofs of some of the printed 
matter, that Yetherby objected to some of it, but said te 

“go ahead with it, ae it was the proper thing te de," and 

that after it was done, he, friestedt, presented plaintiff's 
bill to Yetherby, who refused to pay it, esying he “wae not 
responsibie.” There is no evidence of an account stated. 

It is contended by defendant thet the evidence does 
not show the value of the printing or that there were any agreed 
prices; slse that no authority is shown on the part of Fricstedt 
or Frain to order any printing for the cefendant or for the 
four defendants “ho apparently did businees under the name of 
Avalon Beach Company, of Pensacola, Yloridn. As to the latter 
Question, while there is no direst evidence of any authority 
from defendant to give such orders in the first instance, there 
is some evidence from which a ratification of the orders might 
De inferred. Ye express no opinion ev to the weight of the 
@vidence on that point. Assuming, however, that sueh 
ratification was shown, it wan nevertheless necessary for the 
Pleintiff® to prove thet the prices given in "Rxhibit A” were 
@ither agreed upon or that the printing wae reasonably worth 
‘the amounts stated im the exhibit. There is no evidence 
Whatever on that subject, 

Plaintiff attempts to overcome thie objection to the 
fucgment by the contention that the allegation of the statement 





i a 


OE 





FT a a ee a 





oft 


SHSG sedi dead 2 tase sadoantaee adqhooor sabaostzodt04 


dig Sag age Ve one 


an ae 


& beet oat sacks boktitand thedsoixt sewdooguorta been " 
siaohms tok seddo amd Ye ene bits _yhendeet ste tonntnce nod saa8 
fomngaes gosta ud «Wxeqerg Hovall wokawh ala 10 etna ad 09 9a 

28 sedodoo sae tas ‘bortisued ouLa x spammbive. wk gen: 


ym gM 
 hetetag oid to enn te e toot os vt caaito¥ “boveia wd «B8e es 
ad btew aud att ‘te sive ved beavetdo. vinedsor hskogl ane 
— "08 e@ week ls romerG, ‘est oow tk na , as. a 
atttiontatg sasnenorq 1 Hooduetat oot ‘eed ann Bete dye ae 
tou aes" ont amigas sak we os deawiox ste Bhan 


A a ait 






















betas sausoon Re *e vousb.ive om at oxedt ve 
‘peed sumeeiv9 ets todd dmadaeted ww bonmesees uk n 


heamye “e ‘oa ete? sieds aati a prions awa te eutay oad veda 9 ! 
theteotxt to $20q add me awode ub Wkiediua om dad ente ‘enek 
oda wer to eunhaston oats ‘cot anténteq A or so ome 

‘te wena ous tailed aunatand bie Usnoroage ody _staabaeted a bs 
wasted aus vs e sobbuort atanounot hod ’ pee aod sone 
wit redsue bnew te nonoh iv» tewrdh oa al ‘ommta ‘ede tod 


g PRATE ¢ Ad 


acas s pomodant dent wal? at aiobre dove ovis 3 bry tars 


xt ¥ 





este % Sag bow ode et Ba aotnine ¢ on c anorgs ov f 
a venod acteurs tnkoq tacts 
dasa # nat ve ’ Precgsee oy 2 BoM mt 
asd nek ‘erewnonge enokedsxaven sae ak enoda: ane cat ay ert 
/ ey alos & 
erew “A atkebetaa* at mevky saokxg ode tna “oven 08 
210 <ideneanet aay wobentag nnd dats ae Lt en ee 


_ someb eee on ue orcad” oshabiine hae at desade = ame 


pity e Muah 8 at 80. 


exe oh nokioutse | snes ‘emoo8ve oe pounien A gene fackaeckt | 
ah PCa DS: | 
sanean pate exit Pos nobioyalie ot bass mokscodnen ot? im roa ug 


By) BD a Me Te SREY SVS My 


avait 6 ¥ 














| bie 
of claim as to prices ond walue is not denied by the affidavit 
of aerita, and therefore, under a rule of the Municipal court, 
was not required to be proved. ‘There ars two ancwers te this. 
One is that the rule mentioned i» not in the record. The other 
te that even if such a rule exists, the affidavit of merits 
. denies everything that is alleged in the statement of cluim, 
end the denial is sufficiently explicit te require the plain- 
tare to preve that the smounts claimed te be due were either 
; “agreed prices" or the “fair and reasonable value” of the work 
“done or mterials furnished. For the want of such proof in 
the recerd, the judgment must be reversed and the eause 







REVERSED AMD RAMARDND, 


| Gridley, FP. Jey und BSarnoe, d+, concurs 
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THE POOPLE GF THER APATE oF 
TLLIBOLG ex rel. ASCHER 
TERMINAL THSATRS COMPANY, 
@ oorporstion, 

Appellee, 


Ve 


GITY OF CHIC{G0, a Municipal 
Gorporstion, “ILLIA EB. DEVER, 
Mayor of the City of Chitage, 
AL Pe GORMAN, City Clerk of the 
City ef Chécago, THOMAS P. KXARE, 
City Cellecter of the City of 
Chicago, and Joseph 7. Connary, 
Fire Commissioner and Chief of 
Pire Prevention and Public Jofety 
of the City of Chicago, 
Appellants. 


A#PEAL FROM 


AUPRTOR COURT, 


Gook COUNTY. 
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MA. JUSTICN PITCH DYLIVEALD THE OPINION OF THR COURT. 


This appeal ie from an order directing & writ of 
Mandemus to issue commanding defendants to execute and deliver 
te the relator, Ascher Torminal Theatre Company, a license te 
Maintain and operets a vaudeville and moving-picture theater 
in the Terminal Theatre Suilding in Chieage, which had been 
Tefused because the Chief of Fire Prevention and Public Safety 
@f the city claimed that the use by the reloter of certain 
draperies in the audience room of its theater violates that 
Provision of the Municipal Code of Chicago which reads as 
follows: “Ho combustible material other than painted decora- 
tions shall be applied te the walls, ceiling or curtain of an 


coe 







It is conceded by the pleadings that the Municipal 
forbids the issuance of euch « lisense until the chief 
fire prevention and public oefety and other city officials 


L first heve cortified in writing that the room or 





Dogars \ f } we) ir 

| 7 
| | : 
/ eae 

pi 








ye ce eRe 
“pez - 


Brande 


MO STARE | ee 
Hida fot xe . ant 













seanaen aon come 


rane GD 





pena. Ay ag 


TOS nen 80 anes aRY QravEa WOTEe worradt Py 


te ther satsooshs, xoWem mn moxt wt Leaqqa ater, adie 
“eviich baz eigoexe af nimohao led sntbaanaes, eanee OF 
Oo? eameski « «yregeno wtdcostt Lomissre? sedoaad stotates a 
aedaedd eamdolqegntvon one olikvebsey © otaxeqe baa mt 
weod bad detde yogooids wk grkbltod extead? Lamkase?, | 
Yletal etidv’ bas mokinoyert ext Ym Iekdd ond oummnod be 
aistzon te rddalet old yd om aeld J acta bominks yas oe 
eid anteloly tetaed? «dh Yo woos vomeiine ods me bi 
an ohees datdw egegtad to oad Leqtolmuld ond Yo a | 
saxoo0% betateg aodd reite ialtotan sidktawdmos a" sme: 
ao 26 MLadxND TO aMbthen yaliuw odd od dokigqa od, ct 
*.¥ 70 Vi omet® to guthhie’ que m2 moot onmel 
[nao tent eds Jad aguthvela add yd boboonay ot a. wi 
relde ons Linu eunols » slowy to enmaumat od abiduet 
aietoltie yito reddy bas Ywtas olidug hae modsanverg, @ 
zo moor ody tod? yutddaw mk bodehero overt sax? 4 





ihe) 


place where it ie proposed to operate such a theater goemplics 
with the city ordinances. It wan stipulated thet the theater 
building is a suilding of Ulane V anc that « number of “drapes 
were hung in different places in the “augienee rewm" of the 
theater. It appeare from the evidence thet these “drapes” 
were mie of woolen cleth saturated with ao chemieal solution 
which makes the cloth “flame-proof.” Thie fireproofing is 
gueranteed by the manufecturers mot to wear off im ten yeare. 
A sample of the meterial wo fireproofed was produced in court 
end a witmess applied a lighted moteh to it, which, he 
testified, won the teat that do ueuelly onde, The record 
shows that counsel agreed in court that in thie demonstration, 
"the materis] became cherred but did mot ignite,” and the 
sample so tested, which sppyears in the record as an exhibit, 
apparently shows that result. 

Another witness, who was a chemical engineer and 
tencher of industrial chemistry «t the Armour Inetitute of 
Technology, testifivd thot he had made tests of fourteen 
Samples of the same miterial at aifferent degrees of tumperature , 
te see whether the material tested would become inflammable 
Or ignite and burn by the prolongee appliestion of heat, and 
thet he sfterward subjected the same semplee te the flame of 
@ Durning mitch, then to the flame from a city gas main and 
finally to the flame of a Bunsen burner at « tempereture of 
2200 éegrees Fahrenheit, ond thet “in no oase did the samples 
of @raperies ignite or burn by heat of ite own combustion," 
Gd that the flame ef the Bunsen burner "slowly carbonized 
) the seomples, “hich disintegrated and fell te picees."* 
eharacterized the samples as "fire-resistant" to all 








fires," ond “flame-preof* at the temperatures 
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indicated. ia conclusion was: “Im othexy words, the mterial 
is noncombustible.” 

' he chief engineer of the Fire frevention Bureau of 
Chiesgo testified thot he dic net regerd the worie “combustible 
material,” se used in the queted section from the Municipal Goede, 
as including material thet “con be mode soninflasmabie by 
fireproofing,” and on croes-examination testified that “the 
real objection of our of ice downstairs te the lusuance of 
this license is that «e don't consider drapes of amy kind in an 
audience room can comply with the ordinance.“ 

Defendants’ counsel inwiet that the ordinance forbida 
the use, in the audience room of a theater, of any material which 
is inherently comburtibic, even though such material has been 

Made noninfilamvable or noneomoustiblie by fireproofing it in the 

manner above described. Putitioner's counsel contend that if 
any material is ueed in the audienee yoom which iv in fat 
Roncombustible at the time it ie used, whether maturally com- 

. bustible or not, the ordimamee is complied «ith. The trial 
Gourt evidently took the intier view of it and the record shows 
that he considered that it wae olesrly proved by the evidence 

that the material used by the relater was nencembustible in fact. 


Counsel for defendants point to another part of the 
| $eme section of the Mumicipsl Code which permite the use on the 


‘Stage of draperies that have beon treated with paint or 
‘hemicel solutions 20 ss to wake them “non-inflamuoble," and 


thet if the city council intended tht such materiale 










be used in the sudience room, they would have used 
language im the part of the section of the code above 
a. Thie argument assumes that the city council used the 
) “inflamuable” and “combustible” as hoving different 
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meanings, while according to the accepted definitions the 
words are practically synonymous. The ordinances must ree 
eeive e recsoneble construction, an¢ we think the construction 
_eontended for is not reasonable. One ef -ebster's definitions 
of the word combustible ies “Apt to entch fire,” and the fire 
department engineer used the seme Gefinition. The evident 
purpose of the ordinance wan to pretect the public against the 
use of materials in the audiences room which would be apt te 
take fire. It is not shown thet this purpose cannot be 
eccomplicshed us well by the uve of materials which buve been 
meade fireproof artificelly, se by using materiale which are 
Amherently fireproof. Ye agree with the trial court thet the 
@vidence clisserly shows that the wmmterdals in question were 
Moncombustible at the time of the application for the license, 
and whether tht eendition ef the “drapes” was naturel or 
artificial can make no difference, in our opinion, in the: 
application of the ordinance. 
The judgment is affirmed. 
APYIRMED » 


Gridley, Pe deo, and Barnes, Je, concure 
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= Silke; wee Ser Ge Wy 
MMe TWSTICh PITCH PRLIVARED THE OFINION OF THE COURT, 

This appeal ie from a finding ené jucgment aguinet 
the plaintiff in an action brought on « promissory note 
@xeouted and delivered by the ¢efendantse to the plaintiff 
for part of the purchase price of a popcorn michine nola amd 
delivered by the plaintiff to the defendants, The defense 
was ® total failure of consideration. 

. The evidence is not contradioted » One of plaintiff's 

‘Salesmen called om the defendants at their drug store in 
Chicago to ee11 them @ popcorn machine. lefendants were 
interested and asked the salesman whether, on account of the 
‘Soming laws or anything of that churacter, it wae necessary 
to have a prredit to operate the machine on the sidewalk, 










‘ 


thet they hed no room in the store, but must opernte 
outoaide. the enleamun anid he umderstocd a permit was 
eary but he would ascertain. Seon after, he returned 
the plaintiff's sxles manager, one Kirkland, whe told 
mts he "hed been down to the permit department and 
out we could get » permit out there," whereupon 

ante gave Kirkland their written order, on a blank 


rn for a machine to cost $697.50, payable $75 down and 
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the remainder to be evidenced by their note for $522.80 
payable in specified monthly payments, secured by « chattel 
mortgage on the machine. Beiltheor the written contract nor 

the note says anything about «& permit. The machine was dee 
livered to defendants and used about two weeke whom their use 
of it wae stopped by the police. Thereupon they mode an 
application for 4 pormit, ehich woe refused on the ground that 
Gsfendante’ drug atore was "im a residential district.” It 
appesra further that there ie am ordinanee of the eity of 
Chicage which makes 1% unlewful te seintadnm upon any publie 
sidewalk in the city “any fruit atend, lunch wagon * * box, 
bin, shew case, plutform or any other arrangement or structure 
Ter the display or sale of goods, waren or merchandise” uniecas 
@ permit for the same shall first be obtained from the 
- Comaleeioner of public works. It alse RPPOALs that ag soon 
‘Bs defendents learned they could net get & permit, they tendered 
‘back the popeorn machine, and whem plaintiff refused to receive 
it, sent word that it was held subjeet to the order of the 
‘Plaintiff’. It has never been used simes that time. 

. Plaintiff etetes that “the principal error upon whieh 
‘this appeal ie based is the edmiselon by the court of evidence 
in support of the alleged orvl agreement, which contradicte 


“She written contr«ct of the parties hereto, and the acceptance 


the court of such alleged ornl agreement ae the true sgree- 










of the portics ." There wae no error in admitiing avoh 

or in accepting the uncentr dicted statement that there 
# 6n oral agreement whieh is not contoined in the note or the 
! Pritten contract. The statutes of this state expressly permit 
m @efenes to be mide. (Cuhill’s Stat., Chap. 98, Par. 10, 
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entitled “degotiable Instruments." ) 

In Great “eatermn inee Gos vo Heew, 29 Ille S72, an 
action wes breaght on so promissory mote which stated an its 
Pace thet the considersiion wee “for the esle of & lease” of 
an office on South “ater street, Chiesge. The defendant filed 
® special plies alleging, in substance, that most of the con~ 
sigerction for the mote was o pretended sale of the good will 
of the businecs of an insurance company which thet company 
aftervards wrongfully refused te permit them to use or onjoy, 
Whereby defendents lost the whole value of such good will and 
the consideration of the note to thet extent failed. The eourt 
held that under the statute above sentioned “the doer is 
“necessarily thrown wide open to digclose the whele truth about 
“the Gonsideration,” and that it was competent for the defendant 
te Piesc end prove thet the note sued on was given, not for the 
‘Qale of the lease of the effice sentioned as stated in the note, 
but for the good will of the insurance company, and if such good 












i wae worth enything anc wae the true considerstion ef the 
anc the defendant dic not reeeive it, he was entitled to 

‘B reduction to that extent in the recovery ogsinet him. The 
fourt ssid: “It is impousible that this statute can be made 

fre tive im any othe: way than by reeciving euch proofs; and 

im receiving them, the olé rule, that «rittem contracts cannet 
pe varied by perol, becomes, in #11 such cases, ineffective.” 

te the some effect are the cuses of Morgen vy. Fallenstein, 27 
Bt * Bly 32; Gage v. lewis, 68 Ili. 604; Mann ve Smyser, 76 
“TAL. 565; oir vy. Plotomeyer, 83 111. 4205 Taft vs Myerscough, 
e ’ TAL. 600, and cabo y. Himett, 178 Ills Apps 459. The sume 

" le has been upplied «here the alleged failure of consideration 
ef the failure of the article or thing, for the 
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whe 


purehase or payment of ehicgh the note was given, te comply 

With some stipuletion, agreement or representation made by 

the eelier to the buyer. (Seerg v. Williams, 14 Ill. 603 

Bryant v. jeare, 16 [1s 2893 emeneed 22 ILie 3133 

Gertel v» Sohroedex, 48 111. 1333 J ump BO TLL. 277.) 
Ae this ia the only alleged error discussed an 

Plaintiff's briefs, the judgment is affirmed. 

: AFY TERMED » 





Gridley, ?. Js, and Bornes, Jo, concur. 
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B. Le SCHEIDERHELE COUPARY, 


® @6Frp., 
Appellee, 
APPEAL PROG 
Ve BMUSICIPAL Gort 
scaaes M08. 0.. os GF CHIGAGO, 
® oom, “4A N phe 
Appellant. FD el 


Opinion filed April 6, 1927 


Wi. PHESIUVING JUSTIC’ TAYLOR delivered the 
opinion of the court, 


On September 18, 1926, Dolese Gres. Uo., the 
defendant, sent @ #ritten proposal to E. L. Scheidenhelm 
Gompany, the pisintiff te gell and ship te it approximately 
16,200 oubie yards of crushed stone from Buffalo, lowe to 
Phitton, Illinois, at $2.63 per net ton. 


Pertaining to the fr@ight rate and how it should be 
deternined and paid, the written propesal senthined the follee 


ing: 


"Se understand the present freight rate is 
$1.68 per ton, and our selling price is based on 
this rate, if’ the freight rate ie greater you sre 
te deduct only freight on the tesie of above rate 
should the rate be ieas, we will allow you the dif- 
ference in the ae ene. rate in addition to the full 
amount of freight 


It slso contained the following: 


. *Prices are yet eure ¢,.3.& QR Be de livery at 
og = ee age sl 
t Og SS ae 

paid eas balis to be sent us promptly for credit,* 
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On November S, 1820, the plaintiff wrote to the 
defend=nt requesting it to proceed to ship five cars per 
Gay of the stone until further notice, In that letter the 
Plaintif? steted, “we understand at present freight rates, 
the price is $2.83 per ton delivered at thitton.* 


Pursuent te that proprosel end soceptance, the defend 
ant ‘delivered te the plaintiff about 75 care of stone, on which, 
tarough come sietake, the railroad freight was charged #t 
the rate of €2.70,{and which the slaintiff paid) instead 
of 91.66 per ton. 


On Gecember 27, 1920, the defendant wrote to the 
Plaintiff as fellows: 


*Gonfirming telephone conversation with 
your HF. Gawit, we wish to advise that both 
G8. & & snd c.F.1. &@ P, Ry. people today 
advised us on ‘phone that the eerrect rate 
en crushed stone carloads from Suffale, Iowa 
to Whitton, Illinois is $1.68 per net ten, 
fhis rate is earried in C.H.F.e Pe fsrifft HO» 
Bis24 - i6C 10403, item No. 938 =nd cHEc. 
Goncurrence No. 6467-3, Sy referring to our 
quotation you will note the freight ellowance 
1 gon upon sas £1.68 per net ton; therefore, 
if you will mnke « cherge agninst thie company 
on the “asie of £1,668 per net ton snd aub- 
mit sll your freight bills we will be only too 
glad te take the matter up with the ¢.3.84. Ry. 
with a view of obtaining ® refund, as we roughly 
estiuste shout seventy-five (75) cars and probe 
ably at about $50.00 2 ear shich vould emount to 
something around $3, 000,00, 

"Upon receipt of this check we will either 
endors¢ your secount, or — your approval we 
will credit your sccount with euch refund throv¢gh 
claim as we aay rective.* 


The pleintiff heaving paid the freight cherges 
te the railroad at the rate of $2.70 per net ton, mde a 


Claim sg@inst the railroad for the difference between 
$2.68 and $2570 per ton, and as 5 result, the smount of 
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aSeo 
the exeess charges was ultimately pald to the visintifs, 


Subsequently, proceedings sere instituted before 
the Interstate Gommeroce Commission, whereby, as stated 
in the plaintiff's statesent of slaim, end not denied 
in the defendant's affidavit of merits, the Interstste 
Commerce Comeission, on December 8, 1924, granted «4 
reduction in the rate, or teriff, from 41.68 ner net 
tom, to 2 price of $1.10 per net ton, and sursusnt theree 
to, on December 24, 1924, the defend-nt waa paid the sum 
of $2324.03, thet is, the amount which, together with 
interest, the plsintiff nor claigse is due it from the 
defendant, 


There was & trial before the court, with a jury, 
end at the close of all the evidence, the court instructed 
the jury to find the isxues ageinst the defendant, 2nd 
asseas the plaintiff's dameges at $2440,23, Pursuent 
therete, there was a verdict end judswent. This avneal 
is from that judgment. 


The only controversy of substance , ae stated 
by counsel for the defendant in their brief, pertains to 
the interpretation of the words quoted above, thet is, 


*We understand the present freight rate ie 
#1668 per ton; m4 our selling price is based on 
thie rate, if the freight rate is greater you ere 
to deduct only freight on the tasie of above rate, 
shovid the rate be less, we will allow you the 
difference in the freight rate in addition te the 
full asount of freight charges.* 


and whether the words, "the present freight rate,* and 
*the freight rate,” mean the freight rate as allowed by 
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the decision of the Interstate Commerce Gomzicsion, that 
is, 91.10 per ton, or the published tariff rate then 
existing, thet is, €1,68 per ton, 


As counsel for the defendant say, the pleadings 


themselves enke thet the sole iseus, 


The defendent milled several expert witnesses, 
and eatechised them, in an effort to srevre that the rord 
*pefund* meant, in dealing with retes that were collected 
under published tariffe, s repayment ef suas collected 
wupen tariffe «hich vere in excess of the true published 
tariff; that the word *repsretion’ ond the word *reduction® 
reiated to the awerds made by the Interstate Ccomaerce 
Commission in proceedings instituted by shippers and cone 
signees eho obtained « finding end judgeent or decision 
that rates were in exeess of lawful rates, ond rere unresson- 


able at the time end plece, 


The trial judge refused to permit the introduction 
ef such evidence. 


It was the evidence of one Bryen, 2 traffic 
manager, who it wae admitted was an expert on tariff aatters 
pertaining to reilroads, thst # publichea tariff is « 
‘publication issued by railronds, setting forth the freight 
rate upon which they would transport freight between given 
points; that it is a lawful document on file with the 
Interstate Commerce Comuission or State Railroad Comwission 
end is binding upon the esrrier, contignes and consi gnor; 
that the correct tariff rate in effort on carloads of 
crushed stone at the time snd place in question was 91,68 
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Bryan Wae asked =hether in eptember, 12330, there 
whe & mening to be attached tothe words, *the present freight 
rate," as understood by shippers generally, those Scoustomed 
to the tasiness of shipping, Thet tras abjected to on behalf 
ef the plaintiff, and the objeetion «exstained, The defendant 
then offered te shew that the sercs, *the present freicht 
rate* were generally known and understeed and accepted py 
611i shippers to mean the published tariffs. the effer 
was refused by the court. 


We have difficulty in understanding bos there ean 

arise inthe mind any doubt ac te the meaning of the vords 
in the paregraph in cuesticn, By the contrect of the parties, 
it is obvious that the seller © « providing that it shovld get 
net, an amount equal to the difference betveen $2.83 and #1.68, 
that is, $1.15 per ton free of anycoharges for freight. Tre 

_-—«s: paxagraph in g,estion wes put im as a sicple formule pree 
seribing not only that the freight rate of $1.68 per ton, 

' with a gross price of 22.83 per ton should be paid by the sure 

; chaser, which would leave the seller net 21.15 per ton, “ct else, 
in ease of the freight rate ceing something elee than 21.68 
per toni it would be charged, ae between them, againet one or 
the other in ouch 4 way that the ultimate result would be that 
the seller would receive net $1.15 per ton. 


In Ligh NelisRs Vs Slosexgheffield Ge., 269 U.5, 
@17, the plaintiff, the Sloss-sheffield Go., brought suit 
against the defendent railroad for the smount of a reparation 
order entered by the Interstete Gomnerce Com: isaiognfor 
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excessive freight charges, and cbtzined a judguent. The 
cleim was made thst the Slieseegheffield Go. e:uld sot 
reeever because it wasi mot demeged by any excessive 
freight charges, but as te that, the court held thet the 
consignor had the right te sue. The esurt, however, in- 
agmuch as the sult was agninst the carrier, stated, "ith 
the rights or equities as between seller and purchaser it 
had and bag no concern, nor need we concern ourselves 
with thes.* In that ceee, the court pesecd uron the 
phraseology of the contract, which contract after stating 
thet the price of the merchandise was £14.86 per ton, deo 
livered 2t Chicago, eontsined the following: 


"This*price is besed om present tariff freight 
rate of $4.35 per ton. In see the tariff 

rate declines, the buyer is to have the benefit 
ef such deeline, In oace the tariff freight rate 
advances, the buyer is toe may the sdvunce,* 


After stating that the provision in question wae 2 common one 
im contracts of sale, it wea beld that the consignor must 
sue if goods were ecld f.0.0, destination. The court 
further said; 


* fhe Louisville 4 Hashville argues now that 
& sale at the delivered price of 614,85 is, by 
reason of this provision, the le equivalent of 
& sale at $10.50 plus freight; t under a cone 
tract of cele at «2 fixed price plke freight the 
purchaser would be entitled tin ease the teriff 
Pate declines’ to the benefit of *the decline’; 
that @ decision that @ published rate exacted was 
excessive ia the legal equivalent of « @eline 
in rates; that under the provision cuoted the 
purchaser would be entitled, as agninet the seller, 
to any demges payable by the carrier for having 
established and collected the higher teriff rate 
thereafter found to be unlawful beesuse excessive; 
end that, since the refund to be made by the car- 
rier would ultimately enure to the purchaser's 
benefit, no desage was suffered by the sekler by 
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reagon of the exeescive freight charge. 

The construction urged ignores the com 
mercial significance of seliing «t a delivered 
price, then s seller eaters 2 competitive market 
with 2 standard article he sust sest offerings 
from other scurees. Gn = sold £.0.b. des= 
tination, the published freight cherge from the 
point of origin becomes, in exwence, 2 part of 
the seller's esst of production. An excessive 
freight charge for delivery ef the finished 
article affects him en directly es does « 

Like charge woon hie raw meteriale, wYercover, the 
burden of the published freight rate rested upon 

the consignor under the 6111 of leding, Lowieville 
sw Le R. Re & i im & Soa. 
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a 3 . Bes aS wekl a8 nae P th. eontre.at 
of sale. The curchaser whe peid the freight did 
#0 solely as sgent for the seller. ‘the orrier 
@id sot know the previsicn im the sales cone 
tracts. ith toe rights or equities ac beteren 
e¢lier and purchaser it had and hes ne concern, 
mor need we concern ourselves with then," 





- aw — 


i, In the instant case, it is not denied that the 
amount of the overcharge for freight was paid by the carrier 
to the defenient, ani thet the only question to be decided 
here pertains to the rights or equities se betreen seller and 
purchcser, As to the ménzning of the words in the particular 
peragreph of the contract of sale in question, re think 

they should be interpreted the same way as similar vords 
were interpreted in the L. &ii. R.A. onee. onsidering, 
therefore, as we do, that the vords have « siuaple, easily 
understood meaning, end that the interpretation wes a «setter 
of law for the court, we are of the Gpinion thet the court 





fy : 
: 444 not err in its construction of the ‘contract, nor in 


A Tuling on evidence offered by the defendant, 


Finding no error ix the record, the judgment 


APFIRUED. 


O'CONNOR, J. ABD THOMSON, J. OORCUR, 
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BERNARD &, S8O¥, for the use of 


JAMES FLYNN, ERROR TO 


Hefendent in “rror, HUH IOCIPAL COURT 


OF GHICAGO. 





. vs, 














& rr nm 
u 


LYOW & HEALY, & corporation, and < 4 4b A A Ey 
M, A. HEALY, me Heiko Us & a) 


Plaintiffs in Error. ) 
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Opinion filed April 6, 1927, 


WH. PRESIDING JUSTICE TAYLOR delivered the opinion 
sof ‘the court. 

. This de a suit by Bernard 4. Snov, fer the use of 
James Flynn, the plaintiff, in the wunicipal Gourt, againet 
Lyon & Healy, and @. A, Healy, the defendants, on a replevin 
bond. The cause was tried before the court, without a jury, 
_ amd there was a finding and judgment in favor of the plain- 
#4ff against the defendants in the eum of $400,009 and costs, 
_ To reverse that judgment, the defendants have prosecuted 
4 this writ of error, 
q It is urged in the affidavit of merits in this case 
F: ‘that the original replevin suit sbove referred to wae not 
tried on the merits, but that they, Lyon & Healy, were forced 
d to take a nonsuit, owing to the absence of a material witness. 
Lyon and Healy having taken the player piano on a replevin writ 
in a former suit and given bond, which is here sued upon, 
and having taken a nonsuit in the former case, and the piano 
mn ot being returned to James Flynn, from whom it was taken on 
‘the writ, it is now claimed, by way of defende, that the 
Le to the piano remained throughout in Lyon 4 Healy, and 
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never passed to either the original purchaser, Stella A. Tune, 
or to one Prank Tyrack, to whom she gave a bill of sole for 
the piano, or to James Flynn, to whom Frank Tyraeck gave a 
bill of sale, 


There is no particular conflict in the « vidence 
as to the history of the title of the piano. It was bought on 
Getober 11, 1921, by Stella &. Tune frow Lyon 4 Healy, for 


$450.00, and she gave to Lyon & Healy at thet time a note 
in that amount, payable in installments of $15.00 on the 


fifteenth day of each month thereafter, On the face of the 
note there wae a clause, in part, as follows; 


"The sale of said instrument is made and this note is taken 
upon the exprese condition that I shall obtain no title 
to or ownership of seid instrument unless and until the 
Said indebtedness shall have been fully ore and that the 
n 


le to mW i seid inetrument r ns and shall 
ty wath ent gg V4 ing, . and said’ ey 
subject to their order so long as any part of that 
indebtedness remaine uncaid; and it ie expressly agreed 
that in ease of any default in the rayment of any installment 
of interest as it matures, or in ease I shell inecunber 
OF remove said instrument from my present residence without 
their written consent, then in any of such cases they shall 
heve the right to take possession of said instrument, and 
also « right to declare all of said indebtedness dae 
and payable at once, and to retain any money J may heve paid 
them ae rental or compensation for the use of said instru- 
ment,.* * * I will keep the instrument ineured in a good com- 
pany at my expense for their benefit." 
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Sometime in the winter of 1923, or the early part of 
sas, one Graves, oredit manager B6r Lyon 4 Healy, after 
talking to Stella A. Tune about her account, which she stated 
“she knew all shout, suggested that she sign a new note, and, 

as she told him she was i111 and could not come in, he mailed 
“the note out to her, and she signed it. tie testified that he 
“compared the signature with the signature on the first note, 

& that it was apparently all right, and he agcepted it as such, 
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There was offered in evidence for the defendants, 
the note of October 11, 1921; «leo a note dated Pebriary 
18, 1924, for $356.82, which recites that it is for a 
Washburn Player Piano. It contains cimilar provisions, as 
to the title of the property remaining in Lyon & Healy, to 
those in the above mentioned note of October 11, 1921, 

The feoord shows that upon objections being made 
by counsel for the plaintiffs, the eourt ruled them to be 
inadmissible, 

There was also offered in evidence what purverted 
to be a bill of sale, dated November 37, 1924, by Stella &, 
Tune and her husbend, for a consideration of $490.00, of certair 
perconal property to one Frank Tyrack. The first item, 
being the property deseribed, is given as one piano player, 
That bill of sale contains after a recitation of the iteme 
of personal property, the following: 

Seceae dias ona balks bane on ane Healy on aforementioned 
fhe bill of sale showed that it was acknowledged 


“all of the ahove ping subject to ineumbrances as 


before a notary public, and contained the endorsement that 
it was filed of record pecember 16, 1924, in the Recorder's 
Office of Cook County. 

Upon objection by counsel for the plaintiffs, 
the trial court refused to admit in evidence the bill of 
sale just referred to. 

In our jucgment, the two notes should have been 
admitted in evidence, all of which were certainly sufficiently 
identified to justify their edmiseibility. 
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abe 
Also, there appears in the reeord a bill of eale, 
dated February 324, 1925, from Frank Tyrack to James Flynn: 
*1 Player piano Washburn, #22999," together with certain 
other items of personal property, The consideration 
mentioned is $400.00, 


" 
; Qne Graves, credit manager of Lyon 4 Healy, 
: testified, when asked if he had anything te do with the 


Washburn Player Piano, No. 32909 saecount, that he had some- 








thing to do with all of them at the time he was there, ond 


it further appesrs from hie testimony that that was the 
piano involved in the aegount of urs. Tune, 

It ie the testimny of one Mareen, an outside investi- 
gator emloyed by Lyon 4 Healy, that in June or July, 19285, he 
Visited James Flynn in his flat at 3816 West Konroe Strect, 
and that the following sollocuy took clase: 


*, ZT anid, 'I understand you have one of Lyon & Healy's 
pianos,’ He said, ‘Yea, I have.* I saya, ‘Where did you 

‘et it from?’ Ha trad, *Z bought it from = man by the name 
of Tyrack,' 

Q. What did you say then? 

4. I said, ‘Do you know that that piano, there he an en- 
eumbrence of $200.00 on it te lyon & Healy?! He said, 
‘yo, I don't. I got a bill of sale from Tyrack for 
some goods I boucht from him and I understood the 

fano was paid for.’ I said, ‘ell, it ien't, it 
Selenes to Lyon & Healy.’ and I mate a demand for the 
piane, 

Rhat did he esy? 

He said, ‘You oan't have it, and if you come back, I 
don't want you to come here egain, ae fast a® you come 
back again I'1l throw you out.’ fThet is sli there was 
to 


t. 


er 


Ye think the evidence amply identifies the player piano 
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-O- 
in possession of Flynn as the same piano which *as bought 
by Stella &, Tune; that is, considering not only the 
testimony which was given, but the contents of the exhibits 
: which were ruled out. 
. In the brief and argument for the plaintiffe, it is 











stated that the evidence which wos submitted, the arguments 

4 of counsel, and the remarks of the court, all clearly chow that 
the only question at the trial was whether Lyon & Healy had 

; an interest in the piano which was replevined., Considering that 
7 the issue, we are of the opinion that the trial court erred in 
4 that it was manifestly against the weight of the evidenee to 

i hela that 1t wes not sufficiently shown that the piano in 
question was the one which Lyon & Healy had ¢old to Stella &, 

j Tune. 

% We are, therefore, of the opinion that the plaintiff 


REVERSED AND JUDGMENT HERE. 


O'CONNOR AND THOMSON, JJ. GORCUR. 
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FeE. NELLIS & OGe, & Corpo, 


Appellant, 
APPEAL FROM 
Vo MUNICIPAL COURT 

THE YAKIMA FRUIT & COLD STORAGE ae 
CO., @ cOrp.e, 

Defendant, 
FIRST NATIONAL BANK OF YAKIMA, 
& COTPes . a A q \ 

Appellee, | : ‘ 


Opinion filed April 6, 1927, 


MR. PRESIDING JUSTICE TAYLOR delivered the 
Opinion of the court, 


On October 31, 1925, the plaintiff, F. E. Nellis 
& Co., & Corporation, began suit in the Municipal Court 
against The Yakima Fruit & Cold Storage Company, a corpora=- 
tion for $5,000e00, and on the same day filed a statement 
of claim, containing, in part, the following allegations:— 


That on June 26, 1925, at Yakima, Washington, the 
plaintiff bought of the defendant 15 to 20 cars of pears, at 
$2.35 per box, f,0,bs; that $23,000.00 part payment was to be 
made upon approval of the order, $500.00 per car toribe paid 
upon receipt of manifest as the pears were put into storage, 
the balance by sight draft against the bill of lading, pears 
to be delivered by the defendant to the plaintiff at Chicago, 
and to be paid for by the plaintiff to the defendant on 
delivery; that the plaintiff demanded delivery of the pears, 
and was tendered pears of an inferior grade and quality, 
which the plaintiff refused, to the damage of the plaintiff 
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mae 
in the sum of $5,000.00. 


On the same day, the plaintiff filed an affidavit 
for attachment, based on the noneresidence of the defendant 
and an attachment writ in aid was thereupon issued, and at 
2:50 Pome, the same day, was served on the First National 
Bank of Chicago, as garnishee, On the same day, interroge~ 
tories to the First National Bank of Chicago, the garnishee, 


were filed, 


On November 10, 1925, the First National Bank of 
Yakima filed its eppearance as an interpleader, 


On November 13, 1925, the First National Bank 
of Chicago, as garnishee, filed its anawer to the igterroga- 
tories of the plaintiff, F, E. Nellis & Co., ‘The answer 
set up the following: 


"On or about the 17th day of October, A.De 
1925, it received by mail for collection from the 
First National Bank of Yakima, Washington, three 
certain drafts, each in the sum of $684,46, drawn 
by the Yakima Fruit & Cold Storage Company on F,. 
B. Nellis & Company payable to the order of the 
First National Bank of Yakima, Washington; that 
with said drafts it received instructions that 
upon receipt of the payment of said drafts to 
eredit the amount so received to the account of 
the First National Bank of Yakima, Washington, 
kept with this Garnishee, The First National 
Bank of Chicagos and that thereafter on or about 
the 2lst day of October, A. D. 1925, a representa- 
tive of F. E. Nellis & Gompany appeared at the 
window of its Note Collection Department and paid 
to this Garnishee the sum of $2,053,38 ami took 
up said drafts; and this Garnishee how holds said 
sum of $2,053,38 for the account of the said First 
National Bank of Yakima, Washingtone" 

Tat on said 2lst day of October, A.D,1925, 
and within a short time after the representative 
of F, E. Nellis & Company paid and took up said 
drafts, the attachment writ inthe above entitled 
caus® was served upon this Garnishee; that this 
Garnishee thereupon wrote to the First National Bank 
of Yakima and informed it of the service of said 
attachment writ upon it, and im due course received 
an answer from said First National Bank of Yakima, 
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Washington, in which said answer the First 
National Bank of Yakima informed thts Garnishee 
that it wes the owner for value of said drafts 
and the proceeds thereof; that accompanying said 
answer this Garnishee received an affidavit of 
E. Jd. Lemke, Assistant Cashier of: the First Nat~- 
ional Bank of Yakima, in which said affidavit 
the said E. J. Lemke stated on cath that the 
First National Bank of Yakima was the ower of 
said drafts and the proceeds thereof," 

"That at no time has it been subject to 
the instructions or directions of the Yakima 
Fruit & Gold-Storage Company, and that so far 
as it is advised, the drafts and proseeds thereof 
are the property of the First National Bank of 
Yakima; that at the time of the setvice of the 
writ of attachment, it was not indebted: to the 
Yakima Fruit & Cold Storage Company, nor has it 
become so since, nor did it have at that time, 
Or at any time, any goods, chattels or effects 
in which the Yakima Fruit & Gold Storage Company 
had any interest.* 


Attached to the answer of the Garnishee, the 
First National Benk of Chicago, is an affidavit of one 
Lemke, Assistant Cashier of the First National Bank of 


Yakima, that the moneys sought to be garnisheed by virtue 
of the writ of attachment were at the time of ite service 


upon the garnishee, the property of the First National 
Bank of Yakima, and not the property of the principal 
defendant, the Yakima Fruit & Cold Storage Company. 


Also attached to the answer of the garnishee, the 


Firat National Bank of Chicago, as an exhibit, was a copy 


of an assignment from the Yakima Fruit & Cold Storage 


Gompany, dated August 6, 19255 to the First National Bank 


of Yakima, which is as follows: 


*" WHEREAS, we, the undersigned, are engaged in 
the business of buying and selling fruit at Yakima, 
Washington, and the FIRST NATIONAL BANK OF YAKIMA 
is assisting us in financing our business by loan- 
ing us money and advancing money on drafte drawn by 
us on our customers and on bills of lading issued 
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by the railroads for shipments of fruit 
sold; and, i 

“WHEREAS, in the course of business, 
we ie Sage i deposit drafts drawn on purchasers 
of fruit with said bank for collection ard we 
desire to give said drafte and the proceeds 
thereof as security to said bank for moneys 
loaned and to be loaned or advanced to us as 
aforesaid and for future advances; 

"NOW, THEREFORE, in consideration of the 
premises, we hereby assign, transfer and set 
over unto the FIRST NATIONAL BANK OF YAKIMA, 
any and all drafts and the proceeds thereof 
which we may deposit with said bank for collec- 
tion or otherwise, and any and all bills of 
lading attached to said draftea, and we do 
hereby authorize said bank to collect said 
drafts and apply any moneys so collected to 
the payment of any indebtedness we may owe 
said bank, whether due or not, giving said 
bank full power and authority in the premises 
to handle said drafts and bills of lading, 
make said collections and apply the proceeds 
thereof as it shall seem best, it being ex- 
pressly understood that said bank does hereby 
reserve the right, and is hereby authorized 
to forward iteme for collection or payment 
directto the drawee or payor bank, or hace 
any other bank or agency at its own discretion, 
and to receive payments in drafts drawn by the 
drawee or other banks, and except for its own 
negligence, this bank shall not be liable for 
dishonor of drafts se received in payment, nor 
for losses thereon, If said Bank incur any 
expenses in collecting said drafts or realizs- 
ing on said bills of leading, we agree to re- 
imburse said expenses to said bank, including 
any attorneys! fees that it may pay, and said 
bank is hereby authorized to add the amount 
of such expenses and attorneys' fees to our 
indebtedness and retain the same out of the 
collection made by it." 


On December 5, 1935, the First National Bank 
of Yakima filed an interplea, setting up, among other 
things, that the money due upon the three certain bills 
of exchange, @¢ach in the eum of $684,46, drawn by the 
Yakima Fruit & Cold Storage Company upon F. E. Nellis 
& Cos, the plaintiff, and paid by it to the First 
Hationeix Bankx osx Chivas ROS WH THE” PLOHELTY* OF* FHEX PLES 
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National Bank of Chicago, was the property of the First 
National Bank of Yakima; that the bills of exchange were 
purchased for value in due course before their maturities 
by the First National Bank of Yakima; that the moneys paid 
thereon by the said R. E. Nellis & Gos, Plaintiff, and 
thereafter sought to be garnisheed by virtue of the writ 
of attachment issued in this cause, were then and at the 
time the writ was served upon the garnishee, the First 
Wational Bank of Chicago, the property of the First National 
Bank of Yakima, and not the property of the principal 
defendant, the Yakima Fruit & Gold Storage Company, The 
interplea prayed that the court adjudge that the property 
sought to be attached and garnisheed, ought to be released 


therefrome 


On January 8, 1926, the plaintiff, F, E. Nellis 
& Oo., filed an answer to the interplea of the First National 
Bank of Yakima, It denied that the three bilis of exchange 
were the property of the First National Bank of Yakima; «© 
denied that they were purchased by it for value, or that at 
the time of the suing out of tle attachment writ, they were 
the property of the First National Bank of Yakima; that if 
at any time prior to the attachment they were the property 
of the First National Bank of Yakima, the assignment to it 
was withowt notice to the plaintiff. 


It further set up in its answer to the interplea 
of the First National Bank of Yekima that it, the plaintiff, 
had demanded delivery of the pears, but that the defendant 
had refused to make delivery, and in lieu thereof had tendered 
delivery of pears of an inferior grade and quality, to the 


| sexta odd +6 yineqong adv sew yegeotgd to inet Lemolt ae 
2tOw agnadess zo al tte ode dads jeniaay 2 rtd Eamost al 
webe Emad siedt sorted aerwor ed ak euler rot bowastozug 
biog wyonom ond vend qamsiey Yo dass fenoitai santt ode a 
bas tHtatate 5600 4 aillem .e 6H biee it ac eooxode 
tixw edt to outaty v heeds tar oxi of tfguo8 190 2aero dt 
edt wa batt neds eroe esanieo aki at bevasi “tasusioad te to 
terld wate” seodnterag ort aogy poveoe: ao taaw. nat emit 
fasoiten tarde eat to Uroqore oat gog.abieD: to. some fano2ée | 
faqtontey ott to yeregore orig” gor bas amatet to dash 

out ago aherers ‘ple a ttt satis out ‘stanbaoted 
Ywregorg ase tent aghothe twos) ond tant peyatg solgrodsi 
beasoler on of witysro shondatatey bite hattontés of or 2 fgvoe 
- sorterost 





eille® 42 “at wHhivaiate writ Ose. oe wavs 2 
{anoitel terzt mt to aeiqretak o os reweas ne. oh 00 8 
egaatons to allid corde: aut tad: betasb th womthey te Angeh 
* jauetXe te wea Lomo. at tors ot to Wroqora, ot stew 
te tact «o qeuter 0% th ve beeedonaey: oxen vost todt ‘botaob 7 
exew yet yetew tnesoatds eft te duo galwe ods. te onus ont 
Rl tadd peu lxey to Aus Lao £9 gent’ ott to wrsqotg edt 
YWragong oat ay ow yous trons at te ends oF ‘ceteq ‘Onkt yas te 
ti ot tomy toes ests Amba te And Samo tt ai text sat ha 
| “sthttataly oat ot sotton teonittw om 


te Lae 
Bolgtetal ett of rowers off ak qu tee ceodtuwk g1 "be 
eltitataig ele 8.2 dads aw 7 te det Lemottet ‘text edt Yo 
tasbrotel edt gest ti aeag oft te eeveteb beobramab bed — 
borshaet bal Yeorsdy Well mt tne yreviieh eam ot beaten bad 
—palt of .yetianp bas ebawy toizetal as Yo areeq to yrevitob ) 





Hans 4 
VO tte ith) Re aE ae 
‘Sol Pls Reise Cee ob 





mie 
damage of the plaintiff in the sum of $5,000.00, 


On January 39, 1926, the claintiff filed what is 
entitled, "A Traverse," in which it admitted that, on 
October 31, 1925, it F. He Nellis & Co., paid the First 
Wational Bank of Chicago, the Garnishee, $2,053,38, but it 
denied that the money was held for the account of the First 
National Benk of Yakima, It admitted that the drafts were 
attached, but stated that it had no knowledge as to whether 
or not the First National Bank of Yakima advised the 
Garnishee that it was the owner for value of the attached 
drafte; and that it hed no lmowledge as to whether ofr not 
the First National Bank of Chicago, Garnishee, was indebted 
to the Yekima Fruit & Oold Storage Company at the time of 


the service of the ettachment writ, 


With the pleadings in that form, there was a 
trial before the court, with a jury, and at the close of all 
the evidence, the court instructed the jury to find the 
issues as to the olaim of the funds in the hands of the 
gernishee in favor of the intervening claimant, the First 
National Bank of Yakima, and that the right toxthat fund 
was in the intervening claimant, Pursuant to the instruction 
of the court, the jury brought in a verdict, and judgment was 
entered in accordance therewith. This apped is from that 


judgment. 


At the trial there wos offered in evidence the 
deposition of E. J. Lemke, Assistant Cashier of the First 
National Bank of Yakima, the interpleader; the three drafts, 
and the assignment of the Yakima Fruit & Cold Storage Company 
to the First National Bank of Yakima, which was attached to 
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the affidevit of Lemke,~which affidavit itself is attachéd to 
the answer of the First National Bank of Chicago, gernishee, 
to the interrogatories of the plaintiff, 


The evidence of Lemke is substantially as follows: 
On, or about, August 6, 1925, the First National Bank of 


- Yakima, received the assignment, a copy of which is set forth 


above, in connection with the anawer of the First National 
Bank of Chicago, garnishee, On Ogtober 8, 1925, the First 
National Bank of Yakima advanced credit to the Yakima Fruit 
& Cold Storage Company, on & draft with bill of lading 
attached of F, E. Nellis & Co., of Chicago, the plaintiff, 
to cover a car of fruit, in the sum of $684.46. On October 
10, it advanced a similar credit a second draft for another 
car in the sum of $684.46, and on October 15, another similar 
oredit on a third draft (for another car) in the sum of 
$684.46, The drafts were ordinary bank drafts, payable 

to the First National Bank of Yakima and drawn on F, E. Nellis 
& Oompany of Chicago, by the Yakima Fruit & Cold Storage 
Gompany. Order bills of lading accompanied the drafts 
covering each car in question, and also invoices, At 

the time the drafts were drawn upon F. E. Nellis & Coe, the 
First National Bank of Yakima made payments for:the full 
amount of the drefts by passing the amounts to the credit 

of the Yakima Fruit & Gold Storage Company, and those credits 
have since been withdrawn by the Yakima Fruit & Cold Storage 
Company by check, The First National Bank of Yakima has 
not received from any one, the proceeds of the drafts since 
the payment was passed to the oredit of the Yakima Fruit 

& Gold Storage Company. It expects to be repaid by payment 
ef the drafts, which the First National Bank of Yakima has 
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been advised by the First National Bank of Chicago has been 


MAE 


The Yakima Fruit & Gold Storage Company has a check- 
ing account with the First National Bank of Yakima, These 
particular drafts he, the witness, himself persoyally re~ 
ceivéd as Assistant Oashier, The Bank was in the habit 
of receiving similar drafts at the rate of one or more a 
day, On the day the drafte in question were deposited with 
the First National Penk of Yakima, the Yakima Fruit & Gold 
Storage Company was its debter. Such debts being evidenced 
by promissory hotes, How they were secured, if at all, he 
did not know. The drafts in question were received by kim 
from the Yakima Fruit & Gold Storage Qompany, and the amount 
of the drafts placed to its eredi4 on the books of the bank 
in the checking account of the Yakima Fruit & Cold Storage 


Company, 


He was unable to state for what purposes the Yakima 
Fruit & Cold Storage Company drew okecks against the account 
to which the proceeds of the drafts in question were oredited, 
The proceeds of the drafts which were placed to the credit 
of the Yakima Fruit & Cold Storage Company were available 
for any purpose it saw fit to use them, The First National 
Bank of Yakima received notice that the payment of the pro» 
eeeds.of the drafts was being held up on October 21, 1925, 
by @ telegram from the First National Bank of Ghicago, and 
on the same day one of the officers of the First National 
Bank of Yakima telephoned the Yakima Fruit & Gold Storage 
Company to the effect that the funds had been garnisheed, 
The telephone message was sent so as tc be able to gain whate 
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ever information the benk might get as towhat reason 
there might be for the garnishment of the funds, 


The drafts in question have not been charged 
back, nor taken up by check, The matter was held in 
abeyance until this cause is terminated, "waiting for 
the release of the funds for our account." Wo entries 
of credit or debit are being made, or will be, “until we 
secure the release of the funds." fhe First National 
Bank of Yakima is relying upon the Yakima Fruit & Gold 
Storage Company to reimburse it in case there should 
ultimately be a loss, 


The three drafts were, except as to date and 


amount, substantially as follows: 


"Yakima, Washington October 8, 1925. 


On Demand Pax to the order of 
FIRST NATIONAL BANK OF YAKIMA, WASHINGTON $624,46 
Six HUNDRED EIGHT ¥ FouR & 46 LOO, - oceccsvDOliars 
with exchange 
For car No.NP 93248 Bertletts Lot #216 
7 ' Charge to account of 
F. E. Nellis & Company 
Ohicagog Illinois, 
. YAKIMA F R UIT & COLD STORAGE COMPANY 
By W.A.Berg, Pres. 


On the face of this draft appears the following 
by rubber stamps 
"May hold for arrival of goods* 
"Surrender documents attached only on payment of draf +" 
"First Nat'l Bank Note Teller, Paid Oct.21,19385 Chicago,1I11"! 
"Coll. Oct, 13, 1925," 
"NePe 2-1," ji 
On. the reverse side of the draft appears the 


following by rubber stamp: 
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"Pay to the order of any bank, Banker or Trust Go, 
all prior endorsements guaranteed, Sept. 8, 1925, First 
National Bank of Yakima 98-32 Yakima, Wash, 98-22," 

It is contended for the plaintiff, F. & Nellis 

& Oo. "that on the broad facta in the case, the money in 
question does not belong to the forwarding bank." With 

that we omnot agrees The plaintiff put in no evidence, and 
as to the material facts in the case, there is no controversy, 
There is no doubt that when the Yakima Fruit & Cold Storage 
Company deposited with the First National Bank of Yakima the 
three drafts; endorsed in blank, they became the property of 


the bank, Anderson v, Keystone Supply Co., 295 Ill. 468, 


Doppalt v. National Bank of the Republic, 175 I1l. 432, 
Further, when the drafts, endorsed in blank, were sent by 


the First National Bank of Yakima to the First National Bank 

of Chicago for collection, with instructions that upon receipt 
of payment of the drafts to eredit the amount so received to the 
account of the First National Bank of Yakima, the title to 


the proceeds,when the drafts were paid, vested at onoe in 


the First Netional Bank of Chicago, and it then became the 
debtor of the First National Bank of Yakima in that amount, 


Anderson v. Keystone Supply Co., (supra), In the latter case, 
the court said, 


"Furthermore, the decided cases establish 
the rule that when # negotiable paperis endorsed 
and transferred before maturity as collateral 
security for a loan of money then made, the 
pledgee who takes the paper, without notice 
of any defense, is a holder for value in the 
usual course of business," 


There is no doubt, under the law, but that when the First 
National Bank of Yakima accepted the three drafts with bills 
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of lading attached, it became the holder in due course, and, 
as the court said in the Anderson case (supra) “It took 
title to the goods described in the bill of liding attached 





to the drafts." It follows, here, therefore, that when, on 
October 21, 19235, the plaintiff attached the proceeds of the 
three drafts in the hands of the First Netional Bank of 
Ghicage, the garnishee, the Yakima Fruit @ Cold Storage 
Company, had no interest in them, and neither they nor the 
proceeds thereof could be held to satisfy its debts. The 
court in the Anderson case, Quotes, with approwal, the 
fol lowing; 
" A&A bank acquiring in due course a draft for 
the price of goods, with the bill of lading attach- 
ed, is the owner thereof, and theproceeds in the 
possession of another bank nicht the draft 
cannot be attached as the property of the seller," 
(7 Corpus Juris, 617) 
fhe assignment of August 6, 1925, made by the 
Yakima Fruit & Cold Storage Company to the First National 
Bank of Yakima, contains such recitations as dedinitely 
show that it was the very punpose of the assignment to 
give the First National Bank of Yakima full and complete 
authority and ownership as regards just such drafts as are 
here in question; that»ahthority being given, as stated 
in the assignment, in order that the First National Bank 
of Yakima might assist the plaintiff in financing ites business 
by loaning and advancing money on drafts and bills of lading. 
The assignment contains these words, 
“We do hereby authorize said bank to collect 
eaid drafts and apply any moneys so collected to the 
peyment of any indebtedness we may owe said bank, 
whether dae or not, giving said bank full power 


and authority in the premises to handle said drafts 
and bills of lading, making said collections and apply- 


———— a 
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ing the proceeds thereof as it shall seem best,® 


fhe assignment then further states that the 
bank is authorised "to forward items for collection or 
payment direct to the drawee or payor bank, or through 
any other bank or agency at its own discretion," 


Qounsel forthe plaintiff urge that the assign- 
ment in question was # nugatory instrument. We know of 
no law which would prevent the plaintiff, the First 
National Bank of Yakima from making such a contract as 
is represented by the terms of the assignment. 


As to the claim that the First National Bank of 
Yakima was merely acting as a collector, that is answered 
by what Mr. Justice Thompson stated in the Anderson case 
(supra) pe 472, which was to the effect, applying it to the 
circumstances in this case, that when the Yakima Fruit & 
Cold Storage Company drafts endorsed in blank, were deposited 
with the First Hational Bank of Yakima, they became the property 
of that bank, and when sent by it to the First National 
Bank of Chicago for collection, with instructions that 
upon receipt of the payment ofthe drafts to credit the 
amount so received to the account of the First National 
Bank of Yakigg,kept with the First National Bank of 
Chicago, the title to the proceeds when the drafts were 
paid, vested in the First National Bank of Chicagos and 
it became the debtor of the First National Bank of Yakima 
to that extent, 
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fo hold that the buyer, after prying for the 
merchandise, and finding it bad, is not entitled to go at 
ence to the bank to whom he has mde his payment and get 
back his money, may seem at first blush a hardship and in- 
justice; but it must be borne in mind that just as soon 
as the bank here received the money it became, eo instanti, 
the debtor of the sender of the drafte, and so could not 
return the money to the buyer of the goods, and, further, 
thet the sender of the draft, by reason of its contract 
Gf assignment with the seller, was entitled to use, at once, 
the credit it had with the bank here; thus relegating the 
wuyer to his rights for breach of contract or otherwise, 
against the seller, 


It is urged further for the plaintiff that the 
trial judge erred in instructing the jury at the close of 
all the evidence to find for the First National Bank of 
Yakima, the interpleader; and it is claimed that the 
matters involved should have been left for the sole de— 
termination of the jury itself, The record shows that 
no material fact in the case was in dispute, and that 
being the situation, we are of the opinion that it was 
entirely proper for the trial judge to instruct the jury 
as he did. 


Finding novéerror in the record, the judgment will 
be affirmed, 
AFFIRMED. 
O'CONNOR AND ‘THOMSON, JJ. SONCUR, 
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@ARY Ban O2nD, } 
Hefendsnt in Errer, ; 
) ERRoA TO 
Ve o MURIGIFAL © Count 
} oF THICAGS. 
A. ike WILLIAMS, 

Pisintiff in peed A. ‘Be 

| 0,inion oe se 6, 1927, 

UR. PREGIGING JUSTICE TAYLOR delivered the © 

7 epinicn of the court, 

: fie claintiff, Mary Sanford, eleiming thet, 
upon a seit fer demages being breught in her nase agninet 
the city of Ghiesgo, by the defendemt,n&. L. Williams, 

; ae her attorney, «nd = judgvent for #4560,.00 being ree 

4 severed and thet anout peid te him, of which he paid 

i ber only 2300.00, when they bed agreed that he should 

( get for Sie services only one-third of shat might be 

: recovered, brought suit agninet hia, the defendent, 

far the difference between one-third and one-half of 

: $4500.00. There war 2 trial before the court, with a 

i jury, *nd & verdict and judguent for the plaintiff in the 

, sum of S781, B26 fhe defendent prosecutes this writ of 

: error te reverse that judgment. 


; The plaintiff's busbend died on July 29, 1919, 
@s the result of injuries reeeived in certein reece ricts 
in Chiecgp, in 1919, 


In duly or Auguet, 1919, the defendent talked 
with the plaintiff about « slei= which she sight have 
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agtinet the City as the reeult of her busbend's death, 
It is his evidence that he told her that, ag she anid 
she had no money, he would take her case for 60 per 
eent of what might be recovered, and that she agreed; 
‘that he investigated the case snd,efter further telke 
with her, especially as te filing the suit ag a poor 
person, he brought suif im the Guperior Court in the 
name of the Public Administrator; that another lawyer, 
one De Armant, alao, brought suit for her; that when — 
he found thet out, he talked with her and she said for 
doth of ther to go on and not have any fight, thet each 
of the lewyers snd herself could have oneethird of what 
might be recovered; that he told her that if he did not 
aueceed in getting De Armant out of the onse that would 
be all right; thet he then went before Judge Hopkins and 
had be Armant reseved; that some time before De Araant 
wae removed he had an agreement that he should get 


half of what might ve recovered; that the firet suit 


he, the defendant, began, he crused to be non-suited; 
that before beginning another euit for her he talked 
with her and told her that as they had no writing as to 
fees, the satter ought to be put in the fom of a cone 
tract; that, accordingly, in his office ehe signed 


gontract providing thet what might be recevered should be 


divided equelly between them, 


A regular form of Gontract and Power of Attorney, 
purporting to be signed by the pleintiff, and providing 
for the retainer of the defendant, and thet he shovld 
Teceive as compensation for his services 2 sum equal to 








wave he ae we eee ae 
Deine he taee AME ES 
a PN ae Yay. 


odsnab athasdaud tef to eloess ‘ede an ¢o2p. oui. tanlage 
wise asin ae atadds tod bint od tasdd, soapbive vid of *t 
xg 68 rot sane tod ast bLuow ad vtomon on bad wa 
_Hiamys ode tad bas .boroveoes ot thy ten ¢ ovtir te sae 
‘gifed Tetetot todte,hae vaso out hee igeown od tet 
tooy as Tine sift week oh mae Usabeoaee axed Atin 
wad ai os 00d tolreqee ade ah Clom @dgsord od wnoersg 


 gteyeet 2 sadiaan dade jsotertadatebs oLidut att to gana 
_ ie tedt pred got olive Siguond yoke .fammrd 08 onto 





ai Biss ode baa tod dite betlaé ado yiwe tate onset od 


done tate .titgdt yt aved tom hae ao oy hid rhladl to deod 


| satu to beittooae avai ewes Rownad bas axonal rae re 
st ae ae 
tox bas of ts dase wa biov “A onde ‘Ghorovooer 8 al hes 


| biwow tds even ods te 0 Same, * paitiey at be 
eas) feet, 
hee anksqori agbart proto onow amt ad tase tig ma 6 
eit AO a eeay: 
‘Praemh at ovexed omit ‘ace teas bovenss Snsnts ot bad 


en ae 
t 1% Biworte wa rade tanavorms co bat od bevenen. 


‘thse sexi ent sade pooreveoes od ‘4gt0 bade te Med 


Ph anid 
wativennon od op fonwn ad eft ataabas ton ag yet 
oneted A 


wadiee od aod 08 aiua redtons gainaiged sxeted me 
ot ex gaseire oat bad ene os tate tod bios va mt be 
noe a oo met ait at tog os oe tifgiso uaee “y 0 ot geen 
a ina bes ous sol¥26 and a vaninosinn 4 5 cone 


ey A SEM ae ae es oe ce Nt | 






of Biucds bexevenst ad aan ents $98 gathtveta doniae. 


tet newwted Leupe bebtvah 


ae Mea Mae ae ee Oe et ‘og on, 


jeonneet a ‘te s0W08 ban + eine te ae t xoioyon a 
a ates eatate one yd baity ta on of ¢ 
——— ue tanta hey ti 


FN m sis bth ted 4 


steebar' ay oatines oat 23 2 











on Sew 
one-half of any acttkement, was introduced in evidenes. 


The plaintiff denied thet she hat ever retained 
be Armant, or that che ewer hed any conversation +i th 
the defeniant se to eagh of the three getting oneethird, 
It ie her evidence thet she never agreed to give the dew 
fendant onemhalf; that the defendant eaid he would take 
One-third, end that ouch an agreenaent was made just before 
the money ena peid, Ag to her signeture to the alleged 
Contract and Power of attorney, her evidence ie comewhat 
eonfusing, but, neverthe leas, we think deqonstrates thet 
it was her signature, At first, on cross-exsaine tion, 
she said she did not think 1% woe her handwriting; on 
rebuttal she eid it wae not her handwriting, and then 
On eroee~exaninetion said if she did eign it (referring 
to it and three other writings) she signed blenk pieess of 
paper. The other papers referred to consisted of (1) 
& Power of Attorney, dated linrch 26, 1923, to the defende 
ant to collect the judgment; (2) an aceignment of the jucig- 
ment, date’ February 16, 192%, to the State Bonk, which 
wee wade in order to turn the judguent into cash, and (3) 
& reeeipt dated uny 8, 1926, for $2300.00, *Im full payment 
of moneys due we from suit against the cityvef Chicago, being 
my portion of 24500.00 judgment ae per former agreement with 
eaid A, i. Williams.” One tellers, * handwriting expert, 
testified that the writing of the mame, "wary Sanford," on 
each of the four documents ie in the same handwriting, 


On her oross-examination eben originally called end 
testifying for herself, she stated that the signature to the 
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assignment of judgment of Februsry 16, 1923, wea in her hand» 
writing; as to her signature te the Contreect and Power of 
Attorney of March 86. 1033, she osid, "Yeo, - thet does not 
look like my handwriting. Wo. 1 am not eure;" that she did 
not think that the signnture to the Contract and Power of 
Attorney which wae undeted, and which purported to retain 
the defendent ond to prosise him one-half in cane of settiee= 
ment, was in her handrriting; snd that the signature» to 
the receipt of ny 8, 1326, for $2300.06, to the defendant, 
which states that it was in full payment of what wae due 
her from the Gity upon her judgment, according to her 

former agreement with the defendant, was in her handwriting, 


Goneidering the issue that was made, and the 
way in which the case was tried, the chief question that 
arises here, is whether the evidences proved that there was 
& contract between the plaintiff end the defendsnt that 
he should be paid, ae compensation for his services, an 
amount equal to one -third of the asount of the judgnent, 
leas the discount, In oor judgment, the verdict of the jury 
was manifestly against the weight of the evidence, 


Anmtlyging the evidence, the conclusion seess 
irreststible thet the contract and power of attorney, by 
which she egreed to pey him &s compensation for hie services, 
& sum equel to one-half, wae signed by the plaintiff. 


The expert who execined the four doequmente presented 
to him, the signatures to two of which the plaintiff testified 
were authentie, stated that «11 four signatures were in the 
- Game handwriting, The defendant testified that the signature 
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to the contract and power of attorney waa signed in hie office 
by the plaintiff, and all that oon be made from the testimony 
of the pleintiff in regard te her cignature to the contract 
and power of attorney is that at one time she did not think 
it wae in her handwriting, and when oslled agein,in rebuttel, 
that it se2 not in her hendwriting. further, although he 
testified thet the agreement throughout s11 her relations 
with the defendant was that he showld get one-third, the 
original etatesent of claim abe filed, made no reference 

te any such arrangement, and the amended statement of Gleim, 
which was subsequently filed, was baeed on an alleged ordine 
ance of the City Council previding that as to judgmente to 
be entered agtinst the City for the aum of $4600.00 in each 
ef the race rict oases, the owount of the attorney's fees 
should net exceed 25%, 


On the ground that the verdict was against the 
manifest weight of the evidence, it becomes necessary to 
reverse the judgnent, 


Some mattere are referred to in the brief of 
counsel for the plaintiff, which pertein to the condition of 
the record, and to certain exhibits, »ut in the view we take 
of the cise, they are uniaportent, sand not only unimportant, 
Dut imeaterial. 


The judgment, therefore, will be reversed, and the 


cause remended for a ner trisl. 
REVERSED ABD AEMAREED 


O'CONNOR’ J. AND THOMSON, J. COWCUR, 
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PHILIP A. KAMEECH, 
Appellee, APPEAL FRR 
SUPERIG: GOURT, 
Qcok COUNTY. 


Veo 
BAK AARON AND JORN VITALCAA, 
&ppellent, 


Bie 


| 
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Opinion filed April 6, 1927. 


“wR. JUGSTIGE O'CORWOR delivered the opinion 
ef the court. 


Plaintiff obteined @ verdict and judguent 
against the defendants jointly for $200.00 in an action 
ef trespass for an assault and battery, and the defend- 
antes apperl. 


The record discloses that on November 1, 1924, - 
plaintiff, who was in the grocery business, drove 4% | 
hig auotucbile te scuth Seter strest, where he desired ! 
to mnke some purchases and backed it up to the sidewalk 
20 that part of the truck waa in front of the otimmission | 
house of 3.Aaron & Sons of which corporation the icfende 
ent Max Awron wes president end the defendant John Vitalora 
was & saleasen enployed by the corporation, The evidence | 
further showe that the defendant Vitelora and some other 
eaployes of &, Anron & Sone vere hendling lettuce on the 
sidewslk in pea of their eapleyer's place of business end 
that plaintiff's truck, becked up a8 it was to the sidewsik, 
interfered with thee in their work, and plaintiff wes ree 
quested to move his truck so as not to interfere with the 
handling of the lettuce, This he refused to do. An alter- 





—Se8fe = BEL 


bent “a {ie 
4 fea sah 
- ome faeet 6k 6 ppetioggw OO 
; eh Oe oF RS oe Pe eee pee FER DE ale wo the 


Re ee a 
“i genet 2 sanouaray Hag, OHA 


ee O shied o> 2 id { tastiecas, 





Ba shea sco BR Be: ses wi 
1985 3. Lita bealit MOLL: 2 add Fath COLE... 


nt Ca Tae 
‘aciaigs ose ‘besavifen ‘aoo9 10 aura pik 


. oe = oe ee 


1 PEE ine DO 


Eig Pa 3 i é we oe rH HM f82  . 


4 


ihe saat ‘sac geabilia ihenchooiiae tebieanie tie de tee 
re acites on ai 09,0088 aot elvatot ataabasteh od? Veaiaga 
“ere. ode bee auperens, on: shrecen sn: site samen We 





+ a Same rc wk 


Sate died! alewe oo 
"(288 (E aocnaved go salt eoenfoeth broges oft 


4 ' ee = ‘ererd , es feud yYReooTy eth atone ote tamale 
_ hatiee® ed ouade uf terde-meten dime ot é 
“Alewabte ad? ef uw 22 hedoad bas eeedeney emo (ae 
| Robae tame watt Lekecyiciws — * bev 70 gar ate os 











SWE Whos tandas tes oct bas i pees cy 
Nedab bes att sack$sroetae ad ads W beyelque asnaninn 4.8 | 
roots ents bi me eai¥ tasbas tb net fall, panda, ues . 
adt me sowtiet aulibesd exer ence 4 mound 1 Ye segelone 


bas aeoaissns te grads. etx geigas ‘sedg, 30 omega stovente 
sisesbie 9a ot ane 3: ee qe DOXQad downs 9 fR2s d 
gt aon ‘Butatalg, bas iter siede ak wade his boretsstat 















NRE Ve 





ge 


cation eceurred between bia and the defendent Vitalors, 
Vitealora struck plaintiff in the mouth and severely injured 
hia. There is evidence to the effect thet plaintiff eslied 
Yitalora a vile name just before the slterestion, fhere is 
further evidence to the effect thet the defendant, Asron, prior 
to the time of the altercation seid to the defendant, Vitalora, 
and another employee of 8. Aaron & Sons *get him out of there# 
referring to plaintiff. A number of witnesses, including the 
defendante, testified that Auron made no sueh statement and 
that he took no part in the controversy and hed nothing te 

de with it other then he wae near the door of thecatere 

ef B. Amron & Sons at and defore the time of the alterese 


ticn, 


the jury were inatructed thet if they believed 
from the evidence that Vitalora aesaulted the slaintiff and 
thet the defendant, Aeron, "stood by and aided, abetted, agsiat- 
#6 or encouraged Vitalora in meking said aseault, then Aaron 
wes equally liable with Vitalora,* and sinee the: jury found 
in plaintiff's favor and against both defan<ants, it must 
be presumed that they found that Aaron abetted or encouraged 
Fitalora in waking the eesault, 


The only argument in this sceurt is sede on behalf 
of Amron and it ie contended that the court should heve 
directed a verdict in hie favor as requested by him. With 
this contention we cennot agree, fe think the question of 
Aegon's liebility sas for the jury, fhe lew is cell settled 
to the effect that if one defendant commits an assault upon 
the plaintiff and another defendant aids, advises, sbets or 
encoursges such eseavlt, both are liable, Hildreth v. 
Henecock, 156 111. 618; & 3.3, 626; 2 H.G.L. S73, It is 
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alao the law thet if one is aerely present at the tine 
an assault is committed, he ie not liable even though 
he mentally approves of the sgsault. 2 R.G.L. 527; 
Brink v. Purnell, 162 Wich. 147; Bjue v. Christ, 4 Il. 
351. Go in the inetant ezse if the jury believed that 
the defendant Aaron told the defendant YVitelors "to get 
him cut of there referring to pleintiff, and that shortly 
thereafter Vitnlora ascaulted slsintiff, ae disclosed by 
the evidence, they might draw the inference that Aaron 
abetted or encouraged the assault, in which case he would 
be equally liable with Yitelora, The inference, however, 
was for the jury and not for the court. [favale v. Jorton 
Salt Con, 242 Til. Appe 205; Mocre v. Egsemond, 238 HY, 358, 


Seunsel for the defentante cite 2 number of cages, 
most of which, however, are master and servant cases, where 
the liability of the master is prediceted on the doetrine 
of respondeat superior and therefore, inapt becouse in the 
instent oxse both defendents are charged in the declaration 
as joint tort feasors. 

A further complaint is made that the court erred 
in refusing to instruct the jury as requested by the defend= 
ants that even if they found the defendant Aaron hed used 
the words *get him out of there* as above stated, it did net 
authorize an assault or mke the defendant Aaron, liable for 
one if committed by Vitelora. We think the instruction sas 
properly refused. As above stated the jury might draw the 
inference that if Asron used the vords “get him out of there,* 
he thereby ebetted or encouraged the assault. 


The judgeent of the Superior Court of Cook Gounty is 
affirmed, 
AF FIRMEDS 


TAYLOR, P.J. AND THOMSON, J. OONCUR. 
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appellee, } 
| SIRGITY GOURT, 

) 


Ve GHok COUATY, 


Appellant. i ree a 


Opinion filed April 6, 1927, 
BR, JUSTICR O'COMKOR delivered the opinicn ef 
the eourt. 


Plaintiff brought an action against the defendant 
and the Chicago Railways Company and the Ghicago Gity fnilvay 
company to recover damages claimed to have been sustsined 
by him for personal injuries. fhe esse was tried hefere a 
jury 2nd at the close of plaintiff's exse the defendants 
moved for 2 directed verdict in their favor. The sotions 
were overruled end the defendant, Aeverazan, procecded to 
introduce evidence and sfter teo securrence witnesses had 
testified and after they were orogs-examined by counsel for 
the street car companies, at considerable length, the court 
on motion of counsel for the street car companies directed 
& verdict in favorof the street car companies, fhe trial 
then proceeded and there was a verdict and judgment sctinet 
Aevermann for $2,000,0, 


The record discloses that about four o'clock on the 
afternoon of September 27, 1923, ss plaintiff we in the 
act of oranking his truck, which stood nesr the nerth ourb 
of West Division Street, from fifty to one hundred feet 
east of Crawford avenue, snd fating west « street car was 
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approaching from the enst in Division etrest and the 
defendant, Aeveraann, was driving hie truck in Division 
street in the sane direction smc shen the street car and 
severmann's truck had reached the point opposite where 
plaintiff's truck wae standing theze was 2 collision 
between the street car ond Aeverzann's truck, aa a result 
of which Aevermenn's truck eollided with claintiff's 
truck, pushing it forward and injuring plaintiff. 


_A& police officer was celled on bebalf of plein=- 
tiff end teztified that he was at the northeast corner of 
Sraeford evenue and Division street and saw claintiff's 
truck etending near the north ours of Division street, about 
fifty feet east of him; that at about thet time he sew the 
street car and Aevermann’s truck about 150 feet farther east 
eressing Harding avenue; that the street car, and Aeversann's 
truck which was traveling immediately north of the street 
caf, seemed to be racing; thet the etreet car and the truck 
were about even; thet he then momentarily looked torard 
the north and then heard a eraeh and on turning around he 
saw that a eclliisiog had occurred between the street car 
and the teo trucks, fhis ese ali the evidence offered on 
behalf of slaintiff as te how the accident oceurred and 
at the closes of plaintiff's case counsel for the atreet 
@ar companies and counsel for Aevermann made separste motions 
for a direeted verdict, Both sotions vere denied, and 
then two witnesses were called on behalf of the defendant, 
Aevermenn, They gave testimony to the effect that for abott 
two blocks east of crawford avenue the street car was traveling 
west behind Aevermann's truck, which wes straddling the north 
Fail of the west bound street car treck; that the street 
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car was traveling ebout thirty siles per heur and at 

about the time Aevermann's truck had resched = noint 

nearly opposite plaintiff's standing truck, the street 

ear ran into the rear end of Avermann's truck and threw 

it against plaintiff's truck causing it to injure the 
plaintiff who was in the set of cranking his truck, 

These two witnesses were croge-exeained by counsel for 

the street car companies end ene of then was crose=-exaained 
by counsel for plaintif?, The testimony of one of these 
witnesses wes also ‘to the effect that there were & number 

ef broken windows om the north side of the street ear which 
resulted from the epllision, At the close of the eross= 
@xamination of these two wltnesces, the court adjourned 

for lunch and upon the convening of court in the aftere 

moon, &t the request of counsel for the street car companies, 
the parties went into the chexbere and counsel for the street 
oaY comrenier then sgein asked that his motion for a directed 
verdict be ellowed as of the time sleintiff closed hie case. 
Thés wotion was sallewed and the jury were instructed accorde 
ingly. The suit wis digsissed as to the etreet car companies 
amd counsel for the street car compenies then left the court 
room, The case then proceeded with the result 2s ebove 
etated end the defendant, Aevernann, aypenls,. 


Although no point is mmde that the court erred 
in sustaining the motion wade on tehalf of the street cer 
coupenies, we think we ought to say that it wss clearly 
@rroncous and prejudicial to the defendant Aevermann, and in 
vier of the fact thet the court told the jury that in dite 
wiesing the suit as aptinet the street car companies, on 
account of thete being insufficient evidence offered on bee 
hal@ of the plaintiff, as aminet them, it is obvious that 
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the jury would return a verdict finding Aevermann guilty, 
because it is admitted that plaintiff war guilty of no 
negligence and that he wes injured through the fealt of 
Aevermann or the street car ovmpanies or both. and when 
the etreet cnr compenieon were dienissed from the case, 
obvicusly Aecvernann could not beve been found net guilty, 
although the evidence, had the gage gone to the jury as 
ageinst all of the defendants, might bave warranted the 
jury in finding the street car companies ailone guilty. 


The teatimony of the police officer called on 
behalf of the plaintiff wae sufficient to make out a case 
against the etrect oar companies as well ae egrinet Aevernann, 
Whether the defendants or either of them were guilty of 
negligence, wae 2 question for the jury to determine, even 
Af there was no evidence exeept that of the police officer, 
Wor was there any warrant in the law in permitting the 
street car companies, after ite coungel hed cross-exawined 
the two witnesses, called on behalf of thedefeniant, Aevereann, 
to renew ite sotion for a direoted verdict as of the tine 
when plaintiff closed its case, Where a defendant makes » 
motion at the close of rleaintif’'s case for a directed 
verdict, if he desires to save hin point, he must take no 
further part in the triol, If he does take such part end 
desires @ direoted verdict, the court in passing on such 
motion must do so as of the time he makes such second motion 
and consider all of the evidence then introduced, J, ,AodWeiy. 
So. Ws Velie, 140 111, 59;, Fowler vs G. & We I. R. Co., 192 
Tile Appe 123, Of course, if there is more than one deferde 
ant and motions are made on behalf of all of the defendants 
at the close of the plaintiff's ense and they are overruled 


i 
ks 


fall eae? op pa 


wet Lang uaenasveA gathat toabray 4 mite: piven penn oe 
on te ge any aaw Tiidaisie tit hers ibs fd th eauin ac 
te # fas ons dquent horutat aaw of tadt bas senna ae 
9 the bea etitod to saineqnoe x60 Mente oF) TO A ese 
9480 ads aver Benelneds stor golaRgeoy, tap torte om 
elie ton paver oe ad vad foo hiuen miemeves Ylavotvde 
Gm vist ott cf say saan ace had ,somehive odt sMyuodtie 
ee botnessay eved dthy te sat onnao ten ais te, Lie PAL Ry 
VALing enol ae inaguoe <8, spnyte. On? (ening sed, Yast, 





no botlso tonite webtey of¢ to ynoweeked eee 

eenn o ovo stew ef greteiTive ger Titeatate set — 

aeeTOMNd Sembee ea [RW Be Ae Las iwed Tad PooTts ote Fontan 
Ro-ysliny oxew' mens to Tate TO aednehanteh oar Kode: 

nove ,eatexotes of pert ott wot ac ttteus a wae” nha el 

| pean tte eokroq ent Xe etit Pyeors wendtive bt aie oieite EE 








edt yatettorag ef wel sat mi Perce Yee ote 
Areioaxsseory ied Lonaved ati tet ta sie big tie 6G 
iemorewes ehebESTeBed Yo Rierdd ao belted eoadbad ie ‘ote ba 
ent? eff Le ee Pe tivet hatpert® a vat ae 
p wedem Parheoteb a vod “,e0ke aff Beeoly fratada’ 
Bebveeth w TOY onee aCtivtiaty te weote add Be avtia 
or ouat goun ed \intey nt? ave oF votteub of Le ytokbaen 
bus grag tome oded aod od TE -Laind, oft mh Smee 
gave mo yeiserd wf tien edlt atotivrer bet : 
mG SSO hgoves dome socom od amif odt te no ob tem miton 
prota Te a bopubortst nod? epnebive odt to Lie me 
Cee ae ee a #VBRieed AGG ttt OPE gRhley. 
whitobh eno ast vom et ered? Th .epton 20 Gg ERE oak, of fh 
efasnarteh oct Yo, [ie te Bhaded ae. haw ote omy hee 













hosuaneve ass wat bas game M Sciam mien a ett 


eas 





-5- 


and one of the defendants stands by hie motion, the other 
defendant by putting in evidence cannot effect the defendant 
who stands by bis motion as that defendant's onse must be 
determined ae it existed when his sotion for » directed 
verdict was mde, notwithstanding the fact that the other 
defendant eubsequently introduced evidence : his orn behalf, 
Gondon v. Schoenfeld, 214 111, 226; 
v. Likes, 225 I11, 249, 





Defendant, Aeverwann, contends that the court erred 
in giving instructions tos. 1, 2, 6, and 9 on behalf of the 
pleintiff, while we might not reverse the judgment on account 
of these instructions were it otherwise correct, we think we 
Ought to say that none of them should have been given, 
Inetruction go, 1 sought to set out the facta in some detail 
and told the jury that if they believed those facte to have 
been shown by the evidence they should find Aevereann guilty. 
The court ought not, exeept in rare cases, tell the jury 
what facte constitute negligence, that is a question for them 
to decide from all the evidence, Penngylwania Go. v. Reidy, 
75 211. App. 343; fracy v. oF 185 Tl. App. 125; 
v. Dingmore, 162 111, 658; 1.0, Reh. Go. 

Se lee on tll. 43, Instruction No. 2 told the jury 
that in estimating the plaintiff's damages, they should tuke 








into consideration expenses inourred by pleintiff's for 
medicine, medicinal and surgical attention, although there 
was no evidence offered that plaintiff bed ineurred any 
expense, at least no evidence of the amount of such expense. 
By instruction 6, the jury were told, among other things, 


that if *Aevermann failed to have his automobile under 
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reasonable control by not using hie steering lever, brakes 
and current controller,* or if they believed that Aevermenn 
was driving his truck at a rate of speed exeeeding fifteen 
miles per hour, or if he wae driving at such speed that hig 
automobile could not be promptly and quickly stopped, ete. 
they should find him guilty. This instruction was clearly 
@¢rroneous, There waa no evidence tending to show thet Aevere 
mann could not use hia steering lever or thet there wea such 
® lever on the our, As stated, the jury ought to be told 
the law without atenpting to go into the detaile of the evi- 
dence, 


Instruction 9 was in the lenguage of Seo, 22 of 
the Motor Vehicle aot and ought not te bave been given 
for a number of regaone, It told the jury that the statute 
provided that no person should drive a vehicle of the Firet 
Divisions as described in Seetion Ii of this Act,ete, They 
were no where told what section 2 of the act provided. Moreover, 
the First Division of Sec, 2 of the act refers to vehicles "desig 
ead and used for the oarrying of not more than seven persons,* 
while the second division of thet section refers to motor 
oara designed for carrying freight, and the evidence indicates 
that Aevermann's vehicle belonged to the second division, it 
is referred to in the evidence an being a truck end, therefore, 
was not used for carrying passengers, Woreover, this instruc- 
tion quoted the statute further with reference to what would 
be prima facie evidence, that the motor vehicle was running at 
& Fate of speed greater than was reasonable and proper, having 
regard to the traffic, It is very doubtful whether the jury 
Would understand "what prima facie evidence is." Stansfie)4 v. 
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Hood, 251 fll. App. 586; Johnson v. Pendergast, 30% 111, 255; 
Barris v.Piggly Wiggly Stores, Inc,, 236 Ill, App. 298, 

We think the court ought notte heave given instruction &, 

for the reason that it attempted to enumerate the various 
facts as disclosed by the evidence. The jury ought to be 
told what the law ia without attempting to enumerate the 
various facta which plaintiff claimed the evidence tended 


to prove, 


Complaint is aleo made that the court erred in 
refusing to give instructions Kos. 9, 10 and 11 offered 
by Aevermnn. Inetructions fos, 9 and 10 were substantially 
the game and of course, both should not have been given; 
one of them waa sufficient and the defendant wae entitled 
to one of thea, Refused instruction Ho. 11 was inaceurate, 
It stated that if the jury believed from the evidence that 
Aevernenn at and before the time of the accident was driving 
his sutomobile with ordimary care “and with such cere as an 
ordinary prudent person would have used in the driving of en 
automobile in the same or similar circumstances", vlaintif? 
gould not recover. There mae in substance a repetition of 
the statement theag if at and before the time of the accident 
Aevermann Yse2 operating hie automobile as en ordinary person 
under similer cimscwistances, there could be no recovery. 
The pepéti¢ion should have been omitted. Woreover, it was 
corrected by defendant's, instruction 7, 


The judguent of the Cireuit Gourt of Gook County is 


reversed end the oause remanded for 2 new trial. 


REVERSED A¥D REMANDED. 
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agree with a11 that is aald in the majority opiniog 
concerning the instructions. 
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PEOPLE OF THE STATE OF ILLINOIS, 


Appellee, 
APPEAL FROM 


Ve GIRGUIT COURT, 


COOK GOUNTY, 
SHERIDAN A. WRUSEAUK , ! 


Appell aEte J A 4 


cay 


Opinion filed April 6, 1927, 


BR. JUSTICE O° GORMOR delivered the opinion of 
the eourt. 


By these avppeale the respondents seek to reverse 
eordere of the Cirenit Court of cook County, finding then 
guilty of contempt of court and sentencing each of them to 
ten days in jail. 


\ 


The reoord discloses that Usrion Thornton, one of 
the relators, had filed a bill fer divorce against bis wife, 
Hagel Thornton, in the Girouit Court of Gook Gounty; that on 
September 22, 1925, an interlooutory order was entered in 
thet onse that Marion Thornton, the complainant, pey to his 
wide $16.00 per week alimony, and it wae further ordered that 
the care ond custody of the eldest child of the parties be 
given to the compleinant and that the care and custody of the 
baby, sbout 24 years of age, to the defendant. Afterwards, 
on April 20, 1926, the defendant Hazel Thornton, filed a 
written motion in the diverse proceedings, supported by her 
affidavit, preying that a rule be entered against complainant, 
her husband, requiring bim to shor cause why he ghould not 

be punished for contempt of court in violating the order of 
| the court by reason of the fuct that he had taken the baby from 
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her, On the sage dey the court entered an order requiring 
the complainsnt to show cause by April SOth why he should 
not be punished for contempt of court in taking the baby 
from the wother contrary to the order of court. 


On Mey 25, 1926, the complainant filed a petition 
in the diverce proceedings, praying het the order of September 
23, 1925, whereby the defendant wae awerded alimony anc the 
custody of the baby be vaonted and set aside, and that he be 
given the custedy of the baby. In suvpert of this complain-e 
ant filed his verified petition, wherein he set up inter alia 
that the defendent for several months prior te way 25th, 1926, 
had: given herself over to adulterous practices end had been 
living in an open state of adultery with one Prince Kenedy; 
that the defendant, with the baby, had Lived in ® eingle room 
with Kenedy and that she was unfit to have the care and cus= 
tedy of the baby; that on Warech 30, 1926, about three o'clock 
in the norning, the defendant and Kenedy were arrested, dee a 
enuse they were then living as husband and wife in an open 
state of adultery, and for thie reason the couplainant prayed 
that an order be entered diseontinuing the slimony he had been 
required to pay and that the baby boy be turned over to hin, | 


On June 14th, compleinent filed his anewer to the 
defendant's petition praying that he be adjudged in contempt 
of court as above stated, again setting up the above faote, 
and on that day the court entered three separate orders, one 


requiring the complainant to shor cause why he should not be 
punished for sontempt of court for taking the baby contrary 
to the order of September 22nd, a similar order aegainst Jobn 
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ageinet Gheridan A. Bruseaux, « detective, The matter 

oame on for hearing and on July 16th the court entered 
three seperate orders, one diveharging the police officer 
and the other tro finding the complainant guilty of contenpt 
ef court for taking the baby on Warch 30, 1936, in violation 
of the order of September 22, 1925, and sentencing him to 
ten days in the sounty court and ® similar order entered 
against Brueeaux, It is from these two orders that the 
appeals are prosecuted and they have been consolidated for 
hearing in this court on one record, 


The record discloses that sometime after the order 
of Septenber 22, 1995, was entered, complainant became suse 
picicue of hia wife and employed Brusenaux, e detective, te 
investigate the aatter and at about three o' olock on the sorn- 
ing of March 30th the defendent was found Living in one room 
ina five room flat with frince Kenedy xe hie wife, When the 
detective on the morning of March 30th found the defendant 
and Kenedy in the room he called police officer Arustronge 
Gomplainant was also notified and he, with his parents, went 
to the flat and they a11 went into the room, which wae then 
Gecupied by irs. Thornton, the baby end Kenedy, Kenedy and 
Mts. Thornton were placed pnder arrest, snd the police officer 
stated that there was no place to take care of the baby and it 
was taken by the compleinant to his mother’s home, There is 
® dispute in the evidence as to whether Mts, Thornten ree 
Quested her husband to teke the baby, in view of the fact 
that she was to be taken to jail or whether the baby was 
taken forcibly from her, The court was of the opinion that 
the baby wae takm from the mother against her protest. It 
further apyears that Kenedy wis tried in the Municipal Court 
on a charge of disorderly conduct ond fined $15.00, As to 
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what became of the charge placed spainst Mra, Thornton, 
the record is somevhet uncertain, but it indicates thet 
she wae siso found gulity and placed on probation. fhe 
@vidence further shows that about the tine the ense was 
tried in the Municipal court, beth Thornton and his vife 
were represented by counsel in the divorce proceeding 

and that after a conference, Mrs. Thornton signed e 
stipulation agreeing that the father might continue to ree 
tain the baby and that he would be required to pay no more 
alimony, On April 20th following, Urs. Thornton wae 
represented by other counsel end ehe filed her petition 
on that day agrinst her husband, praying that he be ade 
judged in contempt as above stated, and it appears that 
about that time oomplainant returned the baby te her, 


Gonsiderable hae been stated in the briefs filed 

- #@ to whether the proceeding in the two appeals involved 

® @ivil or eriminel contempt and also whether the proceeding 
ae to the detective Gmusenux was void beommse no petition or 
affidavit wae filed azwinet him setting up any reason hy 
he should be adjudged in contempt, and therefore, the court 
hed no jurisdiction as to him, n the trial of the cage the 
matter was heard ee though it was ® Givilycontenpt. It 

was not suggested on the hesring that the husbend Thornton 
should be dischargedon his sworn answer filed to the petie 
tion, Yor was it suggested that the respondent Bruseaux 
should be discharged on hie sworn testimony but 411 parties 
treated the matter as though it were « civil contempt. We 
think thet as to the respondent, Bruseaux, the court was 
without jurisdiction, since there wes neither petition nor 
affidavit filed, setting up whet acts it was elaimed consti= 
tuted the contempt. franklin Ynion v. Feople,220 Lil. 358; 
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Heke v. People, S20 T11. 174. But *@ do net wish to place 
our decision upon thie ground, beesuse we are slearly of 
the opinion that there ws no contempt of court shown. 
When the sother of the child and Prince fenedy were found 
living in sn open etate of adultery, and when the evidence 
unquestionably shows thie to be the fact, there was sothing 
Pithin rezaon to do but to tke the child as mis done, 
It was three o'clock in the sorning and an order of the 
Gireuit court in the divoreoe proceedings gould not have been 
hed, hile it would have been sore prosper for the huebend, 
Thornton, to have gone as scon aa pessible inte the cirevit 
Gourt and presented the facts and have requested en order 
thet he be given the child, yet his failure te do so is 
Somewhat excusable, at it appernrs frou the evidence that 
the aother of the child, after conferring with her counsel 
agreed to give the feather the shild and te release hin 
fron further peyment of alimony. Lister on the respondent, 
Thornton, did seve the court to give him the eustedy of 
the child 2nd that he be relieved from further paysent of 
einer. wut this notion wee denied and ve think exrenceusiy 
@o for the reasons siready etated. 


fhe teo sppesle are enronsowbly entiticd, * People 
i ef the State of [lincis, appellee against Sheridan A. Bruseous, 
1 Appellant, and People of the State of Illinois, Appellee aginst 
Marion Thornton, Appellant.* They should have been entitled 
‘ ®s in the divoree suit, linke ¥. People, supra, The people were 
¥ in ho wey involved and the burden of folloving such appeals 
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should not have been put on the Stete's Attorney, 
The tro orders apresled from are reversed, 


ORDERS REVERSE Ds 


TAYLOR, F.J. AND THOMSON, J. GONGUR, 
¥ j 
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THE LINDEN COMPARY, 2 co¥p., 
Pysintiff in Error,) <APFEAL FROn 
BUMICIPAL GOURT 
re ee OF cHIGAGO. 
DAVID G. JOYoR, 
Qefendant in coon) ia 


Opinion filed April 6, 1927, 


BR, JUBTIGe THOMSOS delivered the opinion of 
the court, 


fhe plaintiff ie in the business of furnishing 
interior decoraticns and other matters connected therewith. 
it brought this aetion te recover *for the reaeonable, ueusl 
and customary value of good# ani merchandise furnished «nd 
delivered by plaintiff to defendant, and vork and labor per- 
formed by plaintiff for defendant, at defendant's special 
instance and request, wider verbal cogtracte,* entered inte 
between the parties, as set forth by the plaintiff in ites 
statement of claim. The amount of the slaintifft's bill, | 
as set out item by item, was 6194,369,46. Various paynente 
en account were acknowledged, aggregeting $80,080, leaving ~ 
® balance of $24,289,646, as the amount sued for, ay his 
affidavit of serite the defendsnt denied thet the smowunta = 
waking up plaintiff's claim were the reesonableg ueual and \ 
customary values of the goods end merchandise furnished, or 
the lebor performed, end alleged further that on way 3 venaeiend 
there was an adjustment of the account made between the 





parties concerning 411 the sitters involved, and 2 settlezent 
had bet®een them in accordance wit! such adjustment, her by 
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thé defendent paid the sleintiff the sum of $40,000, 
whieh the plaintiff had sccepted in full setisfaction ef 
all ite claims, fhe cause went to trial before a jury 
end at the close of ell the evidence the triel court 
sustained the notion of the defen‘ant for an instructed 
verdict in bis favor, and pureuent thereto, the eourt 
instructed the jury to find the issues for the defendant, 
Such a verdict sas returned end judgsent entered ween it. 
To reverse that judgnent, the plaintiff hase perfected this 
appeal. 


In support of its appeal, the plaintiff eontends 
thet the oayment of the 646,000 aay not properly be given 
the effect of réleneing the defendant from the liability ef 
the balance claimed by the plaintiff, because the evidence 
shows thet there was no reasonable, bone fide dispute aa to 
the amount due, execent as to corte in comperetively trivial 
iteas. It is the pleintiff's position thet if a eertain 
sum is claimed to be due on/aveount, #d there is no bone 
fide dispute as toa a portion thereof, the payment of less 
then the admitted portion cannot be conetrued as = release 
ef the whole of the admitted portion, & number of authorie 
ties are eubmittéed in supvort ef that eontention, It will 
mot be necessary to refer to these authorities. They are 
not questioned by the defendant, aor does the latter sontest 
the proposition urged, se stated above, The cositicn of the 
defendant ig, however, that this proposition is mot applicable 
to the facts as disclosed by the evidence, te gave carefully 
@*asined 411 the evidence in the record, and in our opinion, 
it sbundantiy supports the defencsent's contention and the 
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ection of the trial court in allowing his motion at the close 
of ell the evidence, 


The resord shows that the plaintiff did seme work 
om the house of the defendant's gether at Clinton, Iowa, in 
1926 and 1951. This work was entirely finished und paid for 
in full, snd is not involved here. There was later 2 com 
paratively small snount of additionsl and extra work done 
out there, which does seem te be involved in the itens 
here sued for, The pleintiff«then waa given entire charge 
of moving the furniture and other effeeta of the defend= 
ant, from me apartaent to another, in the Gity of Chicago; 
making certain alterations in the apartment to which the 
@efendant was moving and attending to the entire furnish- 
img of the apartment. The ¢vidence further shows that 
the defencent purchased an old house in Kismi, Florida, and 
engaged the plaintiff to remodel it completely and furnish 
it throughout. The account here involved has to do, for 
the moat part, with these latter tro astters. The last 
of them, - the rork st Miami, - was completed early in 
1922, end the plaintiff began to press fer the payment of 


its account. 


The record shows that et this tise the plaintiff 
wae very hard pressed for ready cash. It eas apparently 
geing along on a e211 working capitel, much of which was 
put into this work which had been done for the defendant, 
The president of the plaintiff company teatified that his 
eoncern, which wane owned by only three er four individusis, 
had a rather hard time through the ter period and in the 
early part of 1922, they found themselves with practically 
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all their working copitel tied up in thie work for the 
defendant. it was the plaintiff's custom to receive paye 
ments from time to time on the work it did, amounting to 

85 per cent. For some reason thet was not done in the 

ease of the work for the defendent. ‘the consequence ves the 
plaintiff found iteelf hard pressed for the paywent of the 
aecounts it owed to others and they were under the necessity 
of bringing about a payment of their account from the defend- 
ant, or being in danger of benkruptcy. fhis being the situse 
tion, it urged upen the defendant's reoresentatives an 
dmmediate séttlement of this eccount. These representatives 
of the defendent met such efforts vit the complaint that 

the account involved over-charges, oth aa to certein laber 
items and as to certain material items. The pleintiff gube 
mitted evidence tending to show that the first complaints 

of this kind were made im December, 1321. The representatives 
ef the defené=nt testified thet they began seking these 
Objections of overe-charges much earlier than that. 


fhe negotiations between the parties fer a settlenent 
ef this xecowkt involved » number of conferences, One deerge, 
& ereditor of the sleintiff, whose account with it wae mede 
up, at least in part, of items which seen to have beem in- 
etelled by the pisiatiff in the defendant's house at Hiami, 
conferred with the defendant's representatives a number of 
times, in an effort to effect a settlement of the account, 
between the plaintiff and the defendent. At one stage of 
these negotiations the plaintiff urged that their ontroversy 
be submitted to the Association of Commerce Gureau of Arbitre=- 
tion. This the defendant's representatives declined to do, 
at one stage of the negotiations the defendant's representatives 
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staged that they would pay the plaintiff 932,000 for a_ 
settlement of the account in fuil, At this time the balsnes 
which the plaintiff elaimed was due it, ras approximately 
$64,000, The plaintiff declined to consider the offer of 
$22,000 and mace a counter offer, agreeing to accept $50,000, 
‘because we cannot afford to stert suit and wait,” Tris 
offer was declined. in the esurse of these negotiations 

the defendant wade the plaintiff two payments of $5,500 

each, one on March 6, 1922, end the other on Narch 21, 1922, 
In ¢ach instance the sleintiff signed = reseipt in which it 
was agreed that such payment "esa not to impair, te any extent, 
the right of the defeniant te demand 2 prover accounting, and 
te object to the quality of aaterial supplied er the prices 
oharged by the plaintiff. finally, on one of the first days 
of yay, Hr. George, eho with representatives of the plaintiff, 
hed prewicusly mide several visite to the defendsat's offices 
and discussed a settlement with the defendent's representatives, 
to no purpose, made another ¢all uren defendent's repregentae 
tives, slons, and disoussed the situation with them further, 
On that cecssion an offer of settlezent, on a basia of a 
further payment of $40,000, was suggested in behalf of the 
éefendant, end Sr. George said he would submit it: to the plaine 
tiff, He did so and the individuals making up the plaintiff 
company, discussed it and concluded te accept it. The de- 
fendant's office was advised to thet effect and on the folloze 
ing day « check for $40,000 wae delivered to the plaintiff 

in behalf of the defendant; and when the plaintiff aecepted 
it one of theofficers of that company executed a receipt 

im which 4¢ was recited that the plaintiff ‘received of 

David G. Joyoe, pursuant to negotiations and settlenent of 
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disputes over work done, charges for labor and prices 

for material on contracts with him concerning his apart- 
ment at 333 E.et Welton Place, Chicago, end his home at 
Wiemi, Florids (end as part of the lump sua of Forty 
Yhousand Dollars this dey peid to ua), full payment and satis- 
faction of alloclainms of every kind chateoever thet The Linden 
Gompahy hae in sonnection with the covtracts end work 

and material furnished in end about either of seid preminaes.* 
It appears that the plaintiff executed & similar reecipt 
agknowledging full payment and eatisfaction of «11 clsime 

it might have in connection with any werk done at the home 

of defendant's mother, at Glinton, jows, 


In our opinion, the evidence ia clearly to the 
effect thet there was a bons fide dispute as to whether 
the charges made by the plaintiff were recsonable and 
proper; both as to lebor and aateriale, We are further 
of the opinion that this evidence olearly shows that the 
items exiled in question were not trivial but were sub- 
stantial both in number end amount, There is no evidence 
in the record, which, in ournopinion, either shows or tends 
to show that the representatives of the defendent or that 
the defendant himself, at aby tine admitted that he owed 
the plaintiff sore than the aggregate of the payments which 
had been mude, end the final peyment of $40,000, The 
evidence submitted by the plaintiff shows thet on the occag= 
ton of one of the calls made by tr. George, with one or tro 
representatives of the plaintiff, the plaintiff wae oclaime 
ing that 2 balance of $60,000 was due it, and the defend= 
ant’'s representatives were offering to pay $32,000 in 
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settlenent of the entire controversy, and ir, Ygner, of the 
plaigtiff: company, "Pel ied thet they could net accept any euch 
set tlenent/ one of the representatives of the defendant exe 
hibited a telegram, from the defendant, sho apparently 96 in 
Miami, enich had been sent to his attorney, and in shich he, 
said in effect: *if you are attempting a settlesent with 

The Landen Company there will have to be # aaterial reduce 
tion, I especially question the price on the furniture 

that sas made to order.* me of the representatives of the 
defendant, who, according to the evidences, had entire! 

charge of his accounts and attended to the payment of 


his bills, testified that he was complaining of iteas ehich 


he contended were cverecharged, from the early fall of 1321, 
and that he did net receive & complete statement af the 
defendant's bill from the cleintiff until Harch er April, 
1922, and thet in diseussing the vericus itens eppesring 

on the statement, ae then stihmitted, with the plsintiff's 
representatives, he took exeepticn to practicelly 211 ef 
the items involved. 


fhe plaintiff's statement of claim is on an 
unliquidated account and the preef abundantly sapperts the 
fact that such was the nature of its claim, In our opinicn 
the evidence shoxrs, ag above stated, that the dierute made 
by the representatives of the defendant was coth bone fide 
in character and saterial as te substance. The plaintiff 
saw fit to settle ite contested claim for a further ossh 
payment of $46,000, in additics to the payments which had 
previously been wade. That payaent wes, therefore, a complete 
satisfaction of the debt. Rose ler v. Lampe, @9 Ill. 712; 


Ennis v. Pullsan Palace Gar co., 165 111, 161; Ganton don do, 
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¥. Porlin, 2165 Ill. 844; Kell v. Block, 319 211. 329, 

The situation is net changed by reason of the fact that 

the plaintiff found iteelf in a preesrious financiel pesi-g 
tion, and wes induced to secept the settlement because 

4t was hard pressed for reedy ensh ent working cerital, 

or for any other resgon not esounting te fraud and deception 
on the part of the defendant or his representatives, which 
is not claimed. As pointed out in Upited Stetes v. child @ Gey 
12 “ellace 232, if the contrary position were sownd, no 
party could sefely ray, by eny of compromise, any cum less 
then what was clained by him, for the compromise would be 
void as obteined by durcesj provided only 2 erediter accepted 
the amount offered a5 settlement at a time when he was hard 
pressed for soney. fo the same effect is Gage v. Barsaice, 
87 ill. 329, where a creditor sought relief from a settlee 
ment which bad been made with a debtor, claiming that his 
mental condition and distress were such that an unjust 
advantage wae taken of him in enforcing the settlement which 
had been wade. Im NoGormick v. Sity of 8t. Lovis, 166 Ho. 518, 
the court said: *If parties could plead in discharge of 
their contracts, that they were foreed into them by reason 
of some financial strain brought about by their contracts 
with others, then tut few contracts would be rorth the paper 
used to have them evidenced, All sompromieée agreezents are 
the result of © desire to evert or avoid some threatened 

or possible embarrassrent or inconvenience. Otherwise com 
promises would never be effected." In Hackley v. Headley, 
reported in 45 wich, 569, ond agein in 50 Wich. 43, 2 vlein- 
tiff claimed that his pecuniary straits eonstttuteac 

auch duress as should relieve him froe a settleaent he had 





aie 


Sates 2 


088 tis ee ite. Sin ikl. an tied = 
tad? oak suid te soerer yd Dbegueds ton, at. “BO ifaut ix ea? 
~igog faisneai? avelzenszq & sé Binet? dbentt Ritatate oft 
pensned gaeeeltiee 262 gces0e of Soesbal sew bas, jwckt 

| ghatiqas geidzew fas dase qheer vet bexsceq bred: ace ot 
aoitesesd bat bust? of gattavane ton sogexe nadte yas zeb xe 
— pie: eid a¢ sasdatteh sd2 te dsaq oe ne 

: 298852, Stal] at tue betaies eh .daxtelo ton st 
on ,baNee 2599. moktteoa eestiaen aff 2S .S8e gosiiax 82 
seal eae (ee ,seinerea 3e yor Ww Yer Vistas BLsco ying 
ad biney eslmorguen ad? tok sid Vee 
 batgssoe tedtbents s yise oshivesy . enone 
buat vow od osde omit © te. pero eten as bene dein alk 
iezel .¥_eugy af faethe seee pd? of ..qenue woh heeese 
~si23e5, s eork. eile: tfgeen segiberg 2 eyede 8S of 'S 

aid gad? gaimtala .sotdeh © Atle eben anad, dad. 
_taufay 28 ¢e23 Jom, expe. sawneekd bee aota 
duidy duometi¢em egg gaisrolee al eid te apiad. pe: tantemanes 
iS wot G2 hod .f8 Bo ease *1 ipbcebes ot -ebas ened bed 
te. apcatieth | al bots Bias aoktiag ue : thes s2ueo. 

aoenne ed aod? etal ‘beomet a wat sat _setesst aoe co cine 
agnetizen isda ei a note mentee tara ae 
tedsg eat dade of bien stpertace et tod ee ew 
? baa iol 
are atossesage netwotares ‘ta sbrannheve ‘snd ove rad o¢ bane 


betetarsts ance Sievi ne 9t0W0 ot eciuad 9 0 ¢lvane ode 
| . ei aihtoa Ge: 35> 





Bess 
€25 Se aa 

















a ee ee ee ee a a ee ee ee ee es ee ee eS Oe, a ee ee 

















axeibege . © xe.Bies ot andesite ow ‘roves soem pats 2c 


Saat 


“abst 8 aw stole OB ak ‘ateys baa 288 do 8b at 





~ge 


made of a disputed account. The court there well said that 
*the validity of negotiations, secerding to this elaim, sust 
be deteruined, not by defendant's eonduet, but by the plaine 
tiffs necessities: *" * But this would be & moat dangerous 
ag well as & most unequal doctrine, end if accepted, no one 
eould well know when he would be safe in dealing on the ordin- 
ary teras of megotintion with a perty who professed to be 

in great nedd,* 


In the Hackley ense, there was an amount due 
from the defendant debtor te the plaintiff ereditor which 
was undismated, Nevertheless, the court pointed out, the 
defendant deliberately acted in bad faith and made clains 
he knew to be emfounded for the purpose of getting 2 
settlement for less than he admitted he owed the claintiff, 
which settlement he was able to accomplish because of the 
Plaintiff's necessities, That, in our opinion, ia not at 
all the ense at bar. iicre, it is true the plaintiff found 
iteelf laboring wader finencial stress shich moved it to 
accept the settlement offered, but we find no evidence to 
indicate thet the asount pald in sdttlement was less than 
the defendant admitted he owed. 


For the reasons we have given, the judguent of the 


Municipal Gourt is af fixmed,. 
JUDGUERT AFF LAREDS 


TAYLOR, PeJ. AND O'OOWEOR, Ja COWOURS 
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SAMUEL LANSKI, 
APPEAL FROM 
BURIOIPAL COUST 
OF CHISAGO, 


Appellee, 


IRVING G. ZAZOVE, 
Aprellaat,. 
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Opinion filed April 6, 1927, 
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ef the court. 


Judgment wae taken by confession on 5 judgment 
“note against the defendant for $1748.00 in the dunicips) 
Gourt of Giicage. within 30 days after the judguent wae 
entered, the defendant moved the court to vaoate the judzsent, 
and submitted hge «ffidavit in supsort ef the sotion, The 

| defendant's motion was overruled and by this appeal he | 


secke to reverse the order by shich that was done, 


in support of his appeal the defendant contends 

- that the affidavit submitted by hia made out a seritorious 
defense as against the action brought on his note, end fure 
ther, that the trial court erred in denying hia motion to 
vacate the judgment, because the record shows that the 
atteeney in the cognovit exceeded the authority set out in 
the warrant, in that the attorney stipuleted that no bill 
in equity should be filed to set the vacating of the judgaent, 
and alse in acknowledging judgment for = sum including 
$96.00 as attorney's feeay although the warrant merely 
provided for a reasonable fee. Inasmuch as the defendant 
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hee sot seen fit to preserve any cf these aatters by & 
Bili of exceptions, they are not oroperly before this court 
for review, fo authorize the consideration of an alleged 
error on appenl, which requires an inspection of the 
warrant of attorney or the aote woon «hich & judgeent by 
eonfession hae been entered in the Ciresit or Superior 
Courts, those documents mist be preserved by ® bill of 
exeeptions. Megher v. Howe, 1# Ili, S78; Seterman’v. Geton, 
65 t11. 34; Boyles ¥. Ghytraus, 176 111. 376. This, however, 
is not necessary in the cave of an appdal from & judgment 
entered in the duniecipsi court of Ghicsge where the note 
end varrant of attormey are attached to the statexent of 
Claim. Plew v. Board, 274 111. 233, They were ae attached 
in thie case, aut /the defensent desired to preserve for 
review the other aatters which the trisl court necessarily 
consicered in peesing usen his motion te vacate the judgment, 
he should have preserved his motion and the affidavit he 
Presented in support of it by & bill of exceptions. The 
facet thet they appear in the common lew record, san avail 
nothing. Austin v. Lott, 28 Til. 819; PF 
v._Hauseda, 210 111. App. 155; Patton v. Young, 23% 711. Apo. 
515. #ithout a bill ef exceptions, this court may not only 
mot take these antters ints consideration, but it is impossible 
for it to know what the triel court considered in ruling on 
the motion to vacate. 





in contending that this court mmy consider the 
errors urged, even though there is no bill of excertions, 
4efentent treats his notion as though it were sade under 
secticn 21 of the Municipsl court Act, and cites cases 
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Spplicable to th.¢ sert of a situation. This sontenticn 
is clearly untensble. Defendant's motion esa meade end 
must be treated, ss # section made in the course ef the 
original proceeding. I was addressed to the discretion 
of the trial court, and this court has ne meeas of ascer- 
taining whether the triel court, in any sensure, sbueed 
its discretion, without heaving preserved, by bill ef exe 
ceptions, everything that was considered by that eourt in 
eonnection with the hearing en the motion, 


The defendsnt having made hgs motion to vacate 
the judgeent entered agninet him by confession, even if 
the attorney who eppeared in the cognovit, waived more than 
he was authorised to do by the warrant of attorney, in rese 
pect to the defendant's right to have the judgeent vacated, 
it is not shown by this record that he hes suffered any 
harm in consequence of it. Rather, the record shows the 
contrary. Long v. Soffman, 30 lil. App. 527; Hanson v. 
Seblessinger, 125 Il, 230, | 


For the foregoing reasons, the judgsent of the 
Municipal court is affirmed, 


_ SUDGRERT AFFIRMED: 


TAYLOR, Psd. AND O'OGOHEOR, J, CONCUR, 
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MOLANE VAN INGEN, doing business 

as E. H. VAM INGEN & CO,, 
Appellant, 


Ve RUNICIPAL GOURT 


OF CHI GAGO. 
GABUEL Ae SHITZER, and SAMUEL, 
he SRITZER, TRG. g F OTe, 


Aopellee, 


: APPEAL FROM 


Opinion filed Apri? 6, 19387, 


BR, JUSPICN THOMSON delivered the ovinion of the 


The plaintiff, Van Ingen, brought thie action 
Sgeinat the defendants to recover a balance claimed te 
be due on an Open aocount, this balance consisting of 
eertsin items of interest aggregating $416.27. This 
interest had been cherged up syminet the aceownt of the 
Gefendants with the plaintiff, on overedue balances, The 
Plaintiff ean located in Wew York and the defendants in 
Chicane. A stipulation wae entered inte between the 
parties, *for the purpese of mitigeting expenses * * * and 
to avoid the taking of depositicna,* and for the further 
Feason, as stated in the stipulation, that the feets stinpuia- 
fed were undisputed, to the effect that the controversy 
between them hac arisen as a result of the sale of merchan= 
aise by the plaintiff to the defendents over « period beginning 
in September, 1919, and extending to Oetober, 1923, In the 
stipulation it wae admitted that the defendants owed the 
Plaintiff the sum of $617.88, leaving = balance in diepute 
amounting to $561.31. Invelved in the latter sun were 
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certain diacounte and oredite ciaimed by the defendante, which 
the plaintiff *for the purpose of expediting the edjustment 

of this case,* conceded, leaving the amount in dieapute between 
the parties at the sum of $499,135, It was further stipulated 
that in October 1934, the defendants employed an accountant 

to audit their booke to ascertain the exact amount due to the 
plaintiff, and 17 possible reconcile the defendonta’ account 
with the detailed atatement which the plaintiff? hed subuitted; 
that the auditor so employed accounted fer the difference 
existing between the parties by indicating = disallowance ef 
eertsin discounts and credits by the plaintiff (here conceded 
by him) and by the interest charges whieh the plaintiff had 
made on past due balances, (here aved for by the plaintiff), 
These interest charges, a9 nbove stated, amounted to $499.16, 
The stipulation entered into by the parties concluded as 
follows: “The only controversy between the parties hereby 
submitted to the court for determinstion are: (1) *hether 

the plaintiff is entitled to charge the defendant interest on 
the sume past due, and (2) if interest is chargeable, at what 
rate ?* 


The depositions submitted in behalf of the plaintif?s 
included a long line of correspondence, beginning as early 
as October, 1920, and continuing throughout the period of the 
dealings between the parties, contsining appeals directed 
to the defendante by the plaintiff, some of them to Snitzrer 
individually snd some to Snitser, Ine., urging some wubstan- 
tial remittance to apply to the account which it would seem 
from this correspondence was always sub stantially in arrears, 
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Im one such letter frow the olaintiff to Sitter, in Hey, 

1921, the olaintiff stated among other things that #70. 44 

of the amount due at that tice, wae fer interest, *the curchases 
having averaged due net Aug. 4th, 1980 end payment Feb.10, 

1921, or 120 days after the seccount was due net." frie letter 
Slee enclosed a ststenent of a leter secount whick the plain= 
tiff wrete “was due net feb. let, 1921, and has been running on 
interest since that date.* It is neither shown nor “Laised 
that at any tine throughout this period, any protest was 

made to the plaintiff in the setter ef these interest charges. 

- Gm the contrary, there were some payments ance on thie acesunt, 
from tine to time, end sesurances on the sort of Sniteer, inc., 
by Snitser personally, that they would de their *very utzoet 
te get thie seeount cleaned up in @ wery short tine,* 


In putting in his ease the plaintiff called 

Snitecer as a fitness under Seation $5 of the Menicipal 

Geurt Aet, and efter « fer prelisinary cuections, Snitzer 
Admitted that «11 the bills of his concern, with the pkain- 
tiff, *accerding to the reoords,* sere paid after they beoame 
due, He wes then asked whether it was not a fact that some 
ef these bille were pil as such as a year and « half or 

two years after they beoane due, An obj ction was interposed, 
on the ground that this eas net proper erose—-exasination under 
section 25, the purpese of that section being to prooure 

Such evidence or testimony as the party calling the vitness 
was not able te produce by hic orn eltnesses, The court 
Sustained the objection. Te know of no such Limitation 
Upen the provicions of that section, In cur opinion, the 
Objection interposed ens untenable end it should have been 
| overruled, 
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At the ciose of the cleaintiff's case, the trial 
oourt, heering the case without s jury, found the issues 
for the defencent. In this we think the court alee erred. 
ligt only does the record show pest due itews ef substantie] 
amount, Trumning for pericde averaging over a yesr in extent, 
the plaintifY fron time to tise threatening te take some 
action end the defendents warding it off as frequently, by 
sesurances of ¢arly payment of substantial ascunts, which, 
in our opinion, wovld elone justify the allowance of interest, 


Sonieis ¥. Geborn, 75 iil. 615; Borgen & Selleck Go, v. 
Eraser and Chslmers, 116 111. App. 605, but it appears 


from the reeord that these interest charges vere shorn 

on the statements sent to the defendants from tine to tise, 
ena &t leset on several cccasicns, these interest itens 
were particularly ezlled te the attention ef the defende 
ants in letters from the plaintiff, all rithout any dispute 
of crotest, Such being the record, we are of the orinion 
the pleintiff made out a good ease, und the defendant, 
@nitzer, Inc., (the plaintiff having abandoned any clain 
ageinet Snitser individuslly) shosid have been reculred 

to proceed vith ite proof, if it hed any. 


Yor the renaons given, the judgnent of the 
Municipal Goert is reversed and the eause is remanded to 
that court fer further proseedings not inconsistent with 
this opinion, 
SUOGHENT REVERGED AWD GAUGE REMANDED. 


TAYLOR, P.J. AND O'GOKNOR, J. GONGUR, 
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Opinion filed April $, 1937. 


MR, JUSTICE THOMSON delivered the opinion of 
the court. 


By this appeal the defendant secke to reverse 
® judgeent for $1275.00, recovered agninet hie in the 
Superior Gourt of Cook County by the plaintiff, 


The originel declaratian filed by the claintiff 
alleged that the defendant ras the owner of and had contml 
over a certuia three story brick building, at a wiven ad- 
dress, whereby it beotme and was hie duty to exerciee dua 
eare in its operation ond san2pement, #0 as to prevent 
injury to those entering the premises on lawful business; 
yet the defendant disregarded such duty and while the slain=- 
tiff was lawfully upon the premises, the defendant so caree 
lessly, wiskillfully ond negligently maneged and operated 
the building thet by reeson thereof the plaintiff, whe 
was in the exeroise of due core and caution, was injured, 

A demurrer. interposed to that declaration by the defendant 
was sustained, and the plaintiff thereupon filed an amended 
Geclaration, setting up the seme cause of sotion recited 

in his originel declaration, but with greater particularity, 
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4 demurrer which the defendant interposed to the emended 
declaration was overruled, wherevpon the defendant pleaded 

the general issue and ® special plea of the statute of limita- 
tions. The plaintiff filed a replication to the olea of 

the general issue and « demurrer to the plea of the Statute 

of Limitations, Tre demurrer to the eseciul plea was susteined. 
The parties went to trisl on the is#ues joined by the ples 

of the general issue and this resulted in a verdict for the 
plaintiff, assessing his damages at $1375.00, Judgment being 
entered on that verdict, the defendant perfected this appeal, 


In support of his sepeal the defendant contends 
that the trial ceurt erred in overruling his demurrer to the 
amended declaration; first, because it failed to state a 
cause of action; and second, because "4t shown on its face 
that plaintiff's action wre tarred by the Statute of Limite= 
tions." ‘Thies contention is without merit for several reasons. 
In the first place, the defeniant did not etand by hie demurrer, 
but when it was overruled, he prosesded to plead. That being 
the case, he amy not now be heard to urge that the trial court 
erred in overruling hie dewurrer. Moreover, we are of the 
Opinion thet the smended declaration did set up o good cause 
ef action, and it was not open to the other point urged by 
the defendant, as an issue of the Statute of Limitations may 
not we raisea/oy guaran, wut aust be interposed by a special 7 
Plea. in contending the contrary, defendant has called 
Our attention to Northern Trust Go., Admr, ¥. Chicano Railways 
So., 232 Tl. App, 246; Kirkpatriok v. Monrose. 834 T11. App. 


#13; amd Leach v. Ghiengo Gity Noilway go,, 162 Ili, 359, 
The first and lnet eases cited sre not in point. In both «) 
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‘of them the Statute of Limitations was apecially pleaded. 
The Kirkpetrick case is in point but, in our opimion, it is 
contrary to the established lew in thia state, Gunton v. 
Hughes, 18) 111, 182; ml) v. . 
7 Til. G6; Langen Vv. Brainege District, #39 111. 436, 





The defendant contends that the trial court erred 
in eustaining the dewurrer of the pieintif’ to the vlea of 
the Statute of Limitations, I, our opinion, this contention 
is likewise untenable. It may not reasonably be said thet 
the original declaration failed to state any cxuse of action. 
It may have been subject te dewurrer on the ground that ites 
Sliegations were too genersi and that i% failed te wet ferth 
the fact5with a proper degree of particulerity. fhe amended 
declaration did not cuplain‘of any negligence other than such 
as the plaintiff hod referred to in his original declaration, 
The amended declaration in no sense set up ® new or different 
cnuse of action. 1,0, Bolt. Goo v- Souders, 176 Iil, 585; The 
General Railroad Go. v. Carroll, 189 11. 273; 6, @ Bed. Be Be 
Go. v. Kellace, 202 111, 129; Hagen v. gohleuter, 236 111.467. 
The court, therefore, properly sustained the plaintiff's de« 
murrer to the special piesa of the Ttatute of Limitations, 


The defendant further contends that the plaintiff 
should not be allowed te recover, inmaguuch as he is shorn to 
have been guilty of contributory negligence, From the argument 
advanced, it would scem that the position of the defendant is 
that this is so clearly shown by the evidence that 1t should be 
held that all reasonable minds would say that the pleintiff 
was guilty of contributory negligence. In other vords, that 
it should be held that he was guilty of such negligence as « 
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“matter of law, ith this contention we are unable to agree, 


“The evidence shows that the plaintiff was a postman and that 
: 
visited the premises in question daily in the performance 





hie duties, and had done so for some years; that he was 





















ia eguired to go up a flicht of steps to » porch or platform, 
4 re the mail boxes of the tenants rere located, to leave 
mail; that these steps ahd the porch had been in bad 
: dition for some time; and that the nlaintiff had observed 
ite condition and on one occasion, some weeks before the 
ident, he called the defendant's attention to the matter and 
Ba: @ he thought it ought to be fixed up or someone would get 
mrt. The evidence is thet some of the boards in the floor of 
porch were*rotten." In our opinion, the evidence faile to 
that the condition of the floor could be seen to be so 
langerous, that plaintiff's continued use of it should be held 
® be such negligence on his part as would defeat hie action 
@ matter of law, The plaintiff was or the defendant's premises 
y hie invitation or authority, Sutton v. penn, 238 Ili, App. 
Even though the plaintiff knew of the condition of the stens 
perch, the evidence on this question being as sbeve stated, 
| use of them could not be said to be negligence on his 
aS a matter of law, City of Mattoon v. Faller, 217 I1l, 
4t most, the question of contributory negligence was 
‘ for the jury to pass upon. 
For the reasone stated, the judgment of the Superior 
is affirmed, 

JUDGUENT AFF INMED, 
RB, P. Jo AND O'CONHOR, J. CONCUR, 
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Wk, JUETICE THOREOR delivered the opinion of 
the court, 


By this appeal the defendent aeeke to reverse 
& judgeent for $600, which wes recovered sgsinet him in 
the Municipel court of ¢hietgo by the plaintiff, in a 
@ntract action brought by the latter to reeover the 
amount be claimed e2e due him as a commission for bringing 
about the sais of certain lands the defendant owned. — 


The record shows that the plaintiff wae a rr 
Clerk in a railroad office in the Gity of Ghimgo., He \) 
anevered a newspaper advertisement of the defendant, éheveta 
@ertain farm lands in the State of wisconsin were offered 
for seule, After soue talk between the parties, the defende 
ant made a prepositionts the plaintiff in writing, reading 
@s follewa; “We will give you One foliar ($1.96) sn acre 
Commission on any parties that you refer to us to whom we : 
sucoted in selling land to. ‘Ye rill also allow you a 
rebate of #1.60 an sore on anything you buy yourself,* 
The only claim the plaintiff made which wae besed on the 


‘Last sentence in this offer, head te do with an 80 sere 
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tract he testified he bought from a third party, she, in 
turn, had bought it from the defendent, it would seem to 
be clear that the pleintiff had no velid claim against the 
Gefendant ac far s@ thet purchase was concerned, and the 
trial court tock thet view of it. 


As to the plaintiff's claim under the first 
sentence in the proposition abeve cuected, if apoears that 
the plaintiff interested » number of hia serueintences, 
@pparently o11 of then being engaged in the same Line of 
work in which he was, and they formed an asesocietion exnlica 
the Enrengo Valley Association, and epscinted one Yaleh 
to act for them ase trustee, in purthesing some Yisconsin 
fara property from the defendant. The cleintiff and some 
nineteen of hie friends then entered inte &® sritten agrete 
sent with the defendent, - confirming the authority ef their 
trustees, “leh, in & written contract, into which he in 
turn entered with the sat eideat; ~- for the ourchase of about 
#60 acres of lend. The lend was te be paid for in swenthiy 
installments. fhis first contract was entered into in October, 
1919, In June 1920, wore people had become interested in this 
Merengo Valley association, sone through the pleintiff and 
Othera having become interested through other parties to 
the first sgreesent. fhe parties to the origins] contract 
with those whor hed later beoome interested, uade 2 second 
agreenent with the defendent, covering the purchase of a 
larger screnge, Agsin, in January 1921, a still larger 
oo, imeluding the plaintiff and these who had entered 
inte the previous contracts with the defendant, and sone 
who had become) interested in the project feliowing the 
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execution of these contracts, made another agreement with 
the defendsnt, which again ineresged the screnge sontrected 
for. Sach of there egreements took the place of the one 
previously sade. The last one called for the curechase of 
‘2460 acres, Based om that contract, the plaintiff cloiged 
he was entitled to a commission of $1480.00, The slain- 
tiff'’s position in the trial court was that this commiscsica 
Sime to be due hia upon the execution of the contract by 
the defendant with the prepesed purchasera. fhe evidence 
shows that the defendant hed paid the plaintiff the cum 

of $400, The issues <ere submitted to the trial court 
without a jury, resulting in @ finding in the plaintiff's 
favor and the entering of the judguent appealed fro, 


fmong other things, the defenieant elleged in 
hie effidavit of merits that the sgreesent he had wade with 
the plaintiff was tothe effect that he would pay the 
latter a eoamission of ene dollar en acre for #11 land 
sold by the plaintif’ for him, "ssid commission te be 
payable when oneefourth of the purchase price of enid lends 
had been paid by the purchasere.* The proposition hich 
constituted the agreenent between the parties wee in writing 
and when it tes introduced in evidence it was shorn to 
gontain no such condition ae wee mentioned by the def endent 
in his affidavit of merits. The record shors thet counsel 
for the defenient bad never seen this written proposal, 
Signed by the defendant, wntil it was intreduosd in evidence, 
and some remarks passed between the court snd counsel as to 
the advisabhlity of amending the pleadings, but no amend- 
ment was ever aade, 
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We are umable te tell from the evidence in the 
record just hor much wae paid by these purchasers, One 
Wood testified that there was not te exesed $3,500, 00. 
The third and last agreement entered inte between the 
defendant and ‘slsh, as trustee for the curchasers, recited 
that the istter agreed to pay $37,000 for the property which 
was then being contracted for, of which #15,849.75 wae te be 
peid *at the ensesling and delivery ‘hereof, receipt of hich 
is hereby ecknowledged,* the taiance in monthly inctallasnte, 
Om the theory advanced by the defencant in his affidavit of 
merite it vould seem that the plaintiff would be entitled 
to the commission agreed upon, if the fuets, releting 
to payment, were wa indiested by the reecitels in the last 
agreement which the defendant execeuted with the purchasers, 
On the other hand, the question of whether the plaintiff now 
hae eny claim ageinet the defendant fer a balance in the ay 
of someission, the contract between the parties being such 
&s is evidenced ty the writing which the defendant signed, 
might desend very much on just what took place, *hen the 
purchase of the property wee sbandoned,cnd the plaintiff 
and bis associates, se the purchasers, and the defendant 
as the seller; made some new arrangement whereby the defend- 
ant, from the evidence in this record, apparently waived any 
further cleias against the purchasers, and they in turn 
ocomveyed the property beck to the defendant by a quiteclaisz 
deed, The evidence of what took place at that tise is very 


meager. 


Gn the record, before us, we are of the opinion 
the judguent for the plaintiff shold not be permittedte 
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etand, mut that the case should go back te the trial court 
for a new triel, where the pleadings may be properly asended 
and testimony 2<¢ to 211 the facts submitted, 


The pinintiff was clearly not a broker and si though 
three contracts were inrolwed, the vhcle transae¢tion vas a 
Single deal, and the fact that he did not have a broker's 
lieense ia quite immaterial. We think we ought to say 
further, that from the evidence in this record it is net 
certain ehat persons involved in the last contract as 
purchasers, had been brought inte the deal or introduced 
by the plaintiff, Apparently net all of then had been, 


On the basia of the written prevesition, whic: 
apparently was the real eontract between the sleintiff end 
the defendant, coneuganted when the plaintiff acted under 
it, the Guestion, shether he beonme entitled te hie commission 
whea the contract of purchase end sale wae exeouted, ag his 
counsel emmtended in the trial court, might depend on just 
what took place when the parties later made some new arrencge- 
ment,whereby the purchasers quit-elsimed the property beer 
to the defenunt, 


for the foregoing reasons the judgnent of the 
Munioipsal Gourt is reversed and the cnuse is remanded 
to that court for a new trial. 
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MR, JUSTICE THOMGON delivered the opinion of 
the eou rt. 


By this eppeal the defendant seeks to reverse 
(& judgment for 2200 recovered agninst it im the Superior 
Court of Cook County by the plaintiff, who brought this 
- aotion to reoover damages rewulting from @ collision be=- 
tween hie Ford bex-rondster, ani a lerge piano moving 
truck belonging to the defendant, 


The only evidence in the record in that of the | 


plaintiff and one corroborating witness, 
took place st the intersection of 59th etreet and Robey 


street in the City of Chi Ge 90» about @ o'’olock in the 


The gollision 


ee a 


evening on April 25, 1925, There are double street reile 
way tracks in both 59th street and Nebey street. The plain- 
tiff was driving his roadster west in 59th street, straddling 
the left hend rail of the west bound track, The defendant's 
truck was being driven north in Robey street in the north 
bound track, The front of thepplaintiff£'s roadster 
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collided with the side of the pinno truck at about the 
middle of the truck, s¢ the plaintiff put it, or about 

the rear wheel of the truck, as his corroborating witness 
put it. The defendint submitted no testimony. The jury 
found the issues for the plaintiff and assessed his damages 
at the amount of the judgnent sppealed from. 


The plaintiff's corroborating witness was 
the notormen of 2 southbound street car on the Robey 
street line, which was standing facing eouth on the north 
side of Robey street, at the tine of this collision. This 
witneas geid thet the defendant's truck was proceeding 
north st @ speed of about 10 miles an hour, snd he gave it 
2s his opinion that the plaintiff wae driving at about 30 


miles an hour. He déseribed the intersection as being 


fairly well lighted. There was one electric are light, 
located at the northeast corner of the interseotion, 


The plaintiff estimated the epeed of his 
Trondster at 15 miles an hour. fie said it was a clear 
Right and had not been raining, He further testified 
that ae he approached the intersection he slowed down and 
looked both wzya, - "mostly to my right® - and that 
he saw nothing end proceeded, ond when he reached the 
north bound track on Robey otreet he collided with the 


. defendant's truck. He said he henrd no warning and that 


the lights on the truck were poor, He stated that the 
truck went about 10 feet after the collision before 
stopping. On cross-exauination he was asked where the ‘truck 
was *hen he first saw it, end he answered; “Right in front 
of me, - * * * half a foot, - * * * just as we hit it,” 
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Counsel for the defendant announced at the close 
of the foregoing testimony submitted by the plaintiff, thet 
in view of the plaintiff's evidence he had nothing to offer, 
The court then instructed the jury to the effect thet there 
wae in full foroe and effect a atatute of this state, proe 
viding in part, thet "when treveling woen any public highway 
in thie State, all vehicles shall grant the right of way to 
all vehicles approaching interseoting highways from the right 
and shall have the right of way over those approaching from 
the left.* 


fhe court then instructed the jury that "when 
® motor vehicle is savpresching on intersection from the 
right, within the meaning of the statute and is entitled te 
the right of way, ite driver had the right to act upon 
the assuaption thet a1] motor vehioles s»proaching slong 
intersecting highesys from the left, willmobey the law ond 
grant the right of way." 


fhe plaintiff's declaration consisted of 7 counts; 
the first charging general negligence; the second charging 
wilful and renton conduct in the management of the truck; the 
third, excessive speed; the fourth, wilful ond wanton conduct 
&s to specd; the fifth, negligence in fsiling to yield the 
Fight of ewy; the sixth, wilful and wanton negligence in 
failing to yield the right of way; and seventh, negligence 
in failing to provide the truck with proper brakes or a 
proper signal device, The plaintiff subuitted no evidence 
whatever tending te support any of the counts exeept the 
 firet and the fifths 
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By the court's instructions, the jury were told, in 
effeot, that under the provisions of the statutes of this 
state, (Gahill's I1lincis Statutes, chapter 95a, par. 34) 
all vehicles approaching interseoting highways from the 
right are entitled to the right of sey over those approach- 
ing from the left; and that sehen such a vehiele is anprosch- 
img an interecotion from the right, “within the meaning 

of the statute," its driver *had* the right ageune that 
vehicles appronching from the left would obey the iow ahd 
grant the right of wy. These instructions avowted in 
substance to a perenptory instruction to find the isenes 
for the plaintiff. ‘ounsel for the plaintiff, in suppert 
of these instructions, relied upomPartridge v. Erbstein, 
325 111. App, 209 and HoGarthy ¥. Fagen, 226 111, App. 300. 
Counsel for the defeniont aleo cites the Partridge case, 
We heve recently had ecoasion te consider this question 

of the law of the road, as applied to vehieles at interaeee 
tions under the provisions of the statute, and have stated that 
we are wnable ¢o agree with those onses, Heidle r 
lumber Go. v. 243 111, App. 89. 

We there said that the statute in question *does not mean 
thet the driver of a vehicle approwching an intersection, 
must yleld the right of say to one approaching the same 
intersection on his right, without reger’ to the distance 
that vehicle may be from the intersection when he reaches 





it or to the ratesof speed at which the tro vehicles are 
traveling, When the driver of a vehlole approaches an 
intersection end he sees another vehicle approsehing from the 
Tight, at a greater distance from the intersection and at a 
rate of speed suchthat, in the exercise of due care, he believes 
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he will be scroce the interesotion before the vehicle 
approaching from the right reaches it, then, in our 
opinion, the latter oar ig not one ‘approaching from 
the right’ within the meaning of the statute, end se 

ag to require such driver te stop or yield the richt of 
way. Whether,in exercising his judgaent and going 
shead, the driver exercised due care, is ordinarily. « 
question for the jury to decide." We held thet euch 
was the situation in that ease, where the evidence 
showed that the collision oesurred when the car appreach- 
ing from the left had reached the area beyond the middle 
of the intersection, snd the one approaching from the 
Tight had not reeched the aiddie of the interseetion; 
and where the ear coming in from the left wae struck in 
the rear by the front part of the gar coming in from the 
Fight. 


In the Heidler Lumber Goxpany case we reviewed 
All the recent cesew in this State on this eubject, and 
& number in other states. The instructiona submitted to 
the jury by the trial court in the onse at bar were cone 
trary to what we believe the iaw is on thie subject, as we 
have stated it in the cace referred to. 


In the case at bar, as in the Heidler case, 
we believe that it say not be ssid, ae a matter ef law, 
that the statute applied and that the driver coming to 
the intersection from the left proceoded across at his 
peril. We are further of the sethhingftae evkdmee in the 
@Caseiat bar subsitted in behalf of the plaintiff, presents 
a different situation of fact then the one which was pree 


we 


Me pyot 


altdey edt oxoted noffocareta: od? geome od Ltty od 
wwe at Po ath erdienan Paya ode wont santos m “ 
most Baiienoraga! one fea ws tHe xoetgs ot man 
oe hee Mh hauled ode, Rid gatases 9 age aide te ngs att 
to tage ot bLoty %6. gor ve revteh sore orl 
yaton, ‘ie taecgbul, abd ‘patatorens sigs 








- owe «Pade ‘bled @ on “yebtoes of vist von ah 


_ pumablye st oreda nea tadit mk pyar tom 
~sososaqs 20 emt a node bertuove moietiion ont Rage phe 
ab im outs baoyad ate sade osoaan bad at0t ld mort gad 
Q ont wore't anidocoras 80 ‘ot one sme ltonetetnt watt ys § 








POA} 9 Fass ib vay iy et b AN Res 

yaarsocerosnt ot te fbb be ods bets eos ton bad ¢ Mf 

i ee ae Ae Bea eat Mis ar Ia cae 9 bt DS A Ae 

ae toutes noe ter ade wont at gainoe tao ode oredn hae 
re i Ce mS RR: oe ERS OR 

ost sont at entice x08 ott Ye ead tages ode Ww teen mr 
Hine. we Aha Bis a SRR A: Ea a 

ie hate Roa fe Si Nate 4 me Pe sy aS MY : wis RENT aie Ne ie 


i bewotvo ow etan ynagact) eds RUBE it mE Hid ooabiy: ae 


So ake genet dun adr mo eFee edt ab ween tesco ett fits 
ef ete Lede ane btoset ene ed? ‘nonatm salto a codman 
nde Area it foam, one wk ow eed lt et 
om me Mombiie etre ane ait wef ede wvatled oe tadu of yume 

oe bensotet samalened na en pasate @ 


bb ee toby 4 


~ agus. manag ont et oe 206 08 mam 080 ak 
nat Yo 2049 am & oa aor 4 " vem ‘aa Hh va 
at gedaoe heatind oa alt ban batfeqs bt vige 
80 myn 8 
end fevh baat 308 \qito . 














eee 6) alate 
BRN se 











= 
sented in the Heidler Lumber case, There we were of the 
opinion thet under the evidence submitted, the isaue involved 
wea one for the jury to determine; whereas in the cave at 
bar we believe the triel court should have treated the quese 
Sion/aa Geb a kaa, that ‘eantion was presented to the 
eourt when the defendant submitted his motion for a directed 
verdict at the close of the plaintiff's ease, and we are of 
the opinion that the trial court erred in denying thet 
motion, On the pimintiff's own evidence, the reapective 
speeds of these Vehicles were such thet in order for them 
to collide as they did and at the point in the intersection 
where the collision is shown to bave taken place, al though 
the collision occurred at night and the defendant's truck 
might have been hetter lighted, the evidence shows that 
there wos an are light at the near side of the intersection 
at the plaintiff's right, and if he bad observed the situse- 
tion presented shen he approached this intersection, even in 
@ gasual way, he would hove seen the large truck passing over 
the intersection in front of him; but he saype himself that he 
didn't even see the truck until he wae within six inches of 
it. It ia further clear from the plaintiff's evidence that 
the defendant must have been well into the intersection bee 
fore the pleintiff reavshed it, 

The trial court, in our opinion, should have held as 

& matter of lew that the statute did not avply to the situation 
presented and that the plaintiff was guilty ‘of contributory 


negligence. 
The judgment of the Supericr Court is, therefore, 


reversed with @ finding of fact. 
SUNGHENT BEVERSED WITH A FINDING OF FACT, 
FINDING OF Fact: 
We find as a fact that the plaintiff was guilty 


of contributory negligence, 
TAYLOR, P.J, AND O'CONNOR, Jy CONCURe 
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JAKES J, LOVOHLIN, 





Aprellee, 
APPEAL FROM SUPERIOR comet 
va. 
GF COOK COUNTY, 
ALBERT L. UVLERY and 
ALICE i... MULEEY, 
Appellants, 
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BK, PRESIDING JYSTICS MeSURELY 
DELIVERS? THER OPINIO# OF THR COURT, 


Complainant filed a erediter's bili end wpen hearing 
wy the Chancellor head « decree ordering certain shares of etoak 
of the Alice Apartment Building Corporation to be sold te satisfy 
two Sudgments held by complainant agninot Albert 1 Bulkey, one 
for $309.18 and the other for $454 and ceste; sleo finding that 
. eertain Judament held by Nulkey as agsigner cenalnet Leughlin 
for 9979.3. was null and veld, ‘Defendants appeal, presenting 
twenty-one pointe for reversal. 
bs It is firat asserted {nat no replications have been 
Kia and therefote the anewers of Albert ald Alice Mulkey must 
be taken as true. The decrees recites Yoplications, and as we 
om before us only a praecipe record we wuat assume the correct- 
of the recitals of the deeree in this respect. 











; _ , it is anid that the Chancellor atruck out the evi- 

‘ en ? stouching the validity of the judoments held by eompleiaant 
ee a et Mulkey on the ground that they could not be attacked aol« 
teraliy, but ineconsiatently garaltted compiainent to attack the 
: a4 aity ef the eounter-Judanent held by Kulkey sa agaignee of the 
Bank of Ghicage against ‘ayy unas The reeord empiaina this. 
m latnant *e bil] asnerted the two Judgments agkinat Kulkey. 

' Tiled an amended answer, / ‘alleging that the netes upon whieh 


8 ‘Judements were obtained were ageommodation notes exeauted at 
BR: P | 
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the request and for the benefit of Loughlin, fer which he, Kulkey, 
never received anything of value. Mulkey aleo filed hie erase-bill 
fin which he again asserted the invalidity of the netes upon whieb 
Loughlin held jJuiguents, and further alleced the rendition ef « 
Judement in favor of the Union Bank of Chicago against Loughlin 
for $973.31, which had been duly aseigned te him and yupen which 
execution had been issued and returned uneatiofied. Complainant 
@hewered, denying the allegations of Hulkey's erose-bill. The 
Pleadings thus submitted for the consideration of the Chaneeller 
the validity ef ali three of the judgments. 

Yoon the hearing scommleinant gave teatimony in detail 
@oncerning the execution and delivery of the notes by Wulkey, ree 
@ulting in the juiguentes unen ehich the oreditore' bili wae predie 
@ated. This evidence tended to establish their validity and te 
Regative the allegations of the defendants in this respeet. There+ 
‘upon eounsel for the defendants moved to atrike out #11 of compiain- 
ant's testimony except the documentary evidence shewing the two 
Judgments, execution aud return, The court indicated that this 
Would be done with the widerstanding that if the defendants intro- 
duced evidence attacking these Judgments, complainant's testimony 
would stand end he would be given an opportunity to reply in re- 
butter, Defendants then intreduced only the reeord of the judgment 
obtatnes by the Union Bonk against Loughlin and assigned to Mulkey, 
an rested, Therewon evidence was introdyoed im behalf of come 
Mainact, aS croes-defendant, attacking the validity of Mulkey's 








mt; defendant's objection te this wae over-ruled and he then 
duced evidence te sustain hte Judumert. 

The sesming: inconsisteney in the court's rulings was 
ht about by the defendant obtaining an improper ruling en his 
tion to exclude all of the evidence of the complainant touching 
; ts Judgments. In making this ruling the Ghonoeller indicated he 
 Woul Permit the defendant to intreduce evidence te meet complainontts 
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testimony, but the defeniant echese to reat on the ruling of the 
Court and introduced no evidence questioning the validity of the 
Judgments againet him, Al) the Jutemente heving been submitted 
te the Chaneellor to make an equitable adjustment thereof, the 
fefendants should not have asked the court te exclude the evin 
dence offered by complainant touching the same. aving obtained 
an erroneous ruling in this reepect, defendants cannet complain 
that the court permitted evidence touching the Judgment against 
Loughlin assigned to Muley. 

Defendants assert that all the evidence attacking the 
judgments was in the nature of a collateral atteck and should have 
deen disregarded by the court. We have examined the cases cited to 
Support thie, but none of thex is spplicable te the instant ef tua 
tion. It is the general rule that where a court of equity has 
Jurisdiction of the parties end the subjeet matter of the litiga- 
tion, it har authority for the purpose of administering equitable 


Pelief to adjedticate all the righte of the partles wate: are ine 


Yolved in the iftication, 


200 Tl. App. 71; Roman v. Sumphreyn, 220 Ill, App. 809, and eases 
there cited. It is wei eatablished that a court of equity hee 












_— to set aside a judgment at law upon proper showing. 








2% sie ki Md Lo Works, 913 211. Avp. 235; 
PRN 14. Ill. 672; Friedberg v. DePew, 200 T11. App. 
bad Simson v. Simpon, 273 Ill. 90, 
‘ there is much argument as to the finding of the court 
at the judgment obtained by the Union Bank of Chicazo against 
and assigned to Mulkey was void. The tranesctions between 
ona Loughlin giving rise te the nete upon whieh the Judgment 
aS entered are involved, snd it would serve me purpose to relate 
then here. It is sufficient to say that the evidence justified the 
ma that Mulkey obtained? said note from Loughlin by fraud and 


on ond without any consideration, and therefore the 
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judgment om the game, assigned te him, wae Gull and void. 

Tae decree properly fount that at the tise 6f the eere 
vice of summons Albert Eulkey was the ewner ef 248 shurse of stack 
ef the Alice Apartcent Building Cercoration an? that after the sere 
viee of sworeons he traneferrea eaid shares to Aliee i. Uolkey for 
the purpose of hindering and delaying hie crediter, the complainant, 
whe Was entitled to have the sane solé te antiefy the said jucenent 
with interest and cestes. The filing of the erediters' bill ereated 
@ dies on this steck ané the tranufer to Alice Lulkey wan eubjest te 
thie lien. Hing v. Goodwin, 130 111. 202. 

There was bo abuse of discretion om the part of the 
Chancellier im denying Kulkey's metion to csntinue the cause. 

it weuld widely extend thie epiaion to atteapt te 
Betice adequately aii the pointes made sy the defendants in their 
brief. Ye nuve considered then, but ars of the evinion thet the 
deere: 4cen substantial Justice between the parties ani that no 
Parasount reason fer teversal appears, The deeree wae in sureuance 
of the issues sreeented by the pleadings, and it is affirmed, 

APFIREED. 


Batevett and Jeknaten, J7., conour. 


% 


a 
2 
iy 
¥ 





Ba ane reli al a Ks ~ray 






















TM 'S if & er 


»blov baa Lie ese y omhs es bomgione en ose me 4 
nase oat Yo webs edt te aasie paws eitegere seteeh oss 
doote te sotaise aaa we ‘Benes 02% Sew YRciak SredlA suormme teuee 
-se8 ‘ests ‘aette Saat baw aot sanonre® “Sathiled taomttegh cy - 
tet xetteit wt eontA od ae xasle blew boris tenet? oe, BQ cry 
ston ade tones ‘et ‘etet thers ake gakyaied bap patretaid | te oom, 8 
gasmabest, 8 tes eg vielvae ot SLor face ons aved et pak Fane ., eae 
betaete fit *arottbess wus to gait’ oat _stteoe pane Peat. 
ot ey aban new —_—, ne ed woleaets aud bate avete saat ae a 


“ROE £41 08s oe a oht os 
te ome pj . 


od bal fue Radi me  getzanalb te osude ox aaw 
eS eee 





a —— 
& wre 


“et sqnesis et ‘golaieo abit besrxe iebaw buaow at comes ne 
THY GL araabae'ts axe wf sham atatoy ous ile yes ear sia 
‘BAP fac) Aolabge oct te ets ‘tad asso ‘besshieaes oved os 2 
GR testi bas doltwog adi movies soltent, tattantadue ch 
eeaivatie al Sav netsh oA? eresene Lastover tot aonsex fh 


peor fits i si be ‘segnaneeta wat Boek basaenerg eevee — 


¢ 


Si ° Pisse eh 
Cahill 






st a3 beeee 


98 yep he 





A 
? 
‘ z 
spe “eX eee 22 Sse hii Mee 
te NS 
2 * Ba ae sx ai toad. ie “ 
ap = aay 
' MOA “i $a bee yee deed oh, Sete 
fab 4 ; - a 
ei , eee ee yb * 
anomakvs oct tate mon adgteis Sitges 264 
segs 2 jets einen pe eels S.-i gees Re awa 4 | Pe haved # e 
at Se eae he. Besieh ‘ Co ae aS SE 
: : . oe ee as Sy j ; 
4 gi chet igt te 2 tee ea eree a OR eee ee | 





a. 


Not tro aad per a hee 























Sutgnent on the sane, apeioned tc him, was mull and void. 

the deeree properiy Tound that at the time of the eer. 
vice of summons Albert Mulkey was the owner of 249 shares of steek 
of the Alice Apartment Bullding Corperation and that after the sere 
vice of suamone he transferred sald shares to Aliee L,. Bulkey for 
the purpose of hindering and delaying bie erediter, the complainant, 
whe war entitled to have the seme 801d to satiefy the sald Judgment 
with interast and costs, \ The filing of the creditors’ bill ereated a 

Aden on this steck and the tranefer te Alice Mulkey was subjeet to 
this lien, King v. Goodwin, 430 Ti, lee. 

, There war ne abyea of 4iseretion om the vart ef the 
Chancellor in denying Bulkey'te motion to continue the cauee. The 
parties whose teatimeny he wished te take were in Chisage, and 1t 
was Mot explained why he di4 not subpoena thes in oreper tine. 

) it would unduly extent thie oplaten ta atteapt to 
feties adequately 211 the points nacre by the AeYendante in their 
drier. We have considered then, but are of the opinien that the 
decree éeee substantial justice vetweer the parties an4 thet no 
| peranount reason for revareal appears. The decrea wae in pursuance 






of the issues presented by the vismtingh and it is affirmed. 
: ) AFFLIWED, 


nett and Johnsten, TI. GoOnGurY . 
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THR semmry ants RAILROAD COMPARY , 
@ Corporation, i 


nee eee ee 


Appellant, APPEAL PROM CINCDIT Coun? 
¥8. OF COOK COUNTY. 
ROBERTS AND SCHAEFER COMPANY, 
ration ! 
& Corpo * Appellee. | 
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WR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THR CouRT, 


hi Plaintiff filed ite declaration in tresvass en the 
» Slieginy that threugh the negligence of the fefendant it had 
















damaged in the sum of $35,000, Defendant filed a general de- ! 
fer, which was sustained by the trial court, and plaintirr electing 
Stand by ite declaration, Judgment against at Was entered, from 

q nich it appeala, 

The deslaration iis ad tiat defendant company was a 
ration engaged in the business of structural engineera and 
tractors, with offiees at Chigago, ILlineda, and that as such, 
for te February 7, 1924, 1t constructed, equipped and completed 
a ary sand hopper for the vlaintirf at Conemaugh, Pennsylvania, for.” 
u in sanding ite locomotives, and requested the plaintiff te sand 
Locomotives with said sending plant before sata construction 
‘beer accepted by the Plaintiff; that in sanding locomotives at 
e @ plant a spout attachea to the plant is lowered to position ever 


tive sand dome ana thereupon a repe ia pulled which opens the 


Sand valve gate and ary sand pours inte the sand dome from above 


"gravity; that when the engine is sulficiently sanded saia rope is 


and a weight designated 8° @ counterweight attached to ao 
; eight arm cleses the Valve gate ond shuts ofr the flew of 
z te the locomotive dome below; that the counterweight is essen 
te ana & heceseary part of the mechanian in discharging 





ary 


a into io trac domes and in shutting off the flew or sand when 
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the dome is filled; that the counterweight is sttached to a counter- 
weight arm, weighe 3° pouw:de and te suspended 94 feet above the 
ground level; that the counterweight rises ond falle, tilting up 

and down with wake counterweight arm when the sanding plant is in 
height above the ground is e@ dangerous fixture; that ordinary 

eare for the safety of persone vightfWlly on the ground below tharged 
the Roberts and Schaefer Compeny with a duty to securely attach 

the same to said arm se that when tilted downward the counterweight 
would not slip down ond off of the end of ssid arm and fall upon apy 
person or persens who might be rightfully passing along underneath; 
that said company 4i4 not regard ite duty in that behalf, but se 
@Carelessly and negligently and insecurely attached sald counterweight 


te said counterweight arm thst said weight slipped down and off of 


the en‘ of said arm and struek James Petrarea, who was then end there 


a Lowome tive fireman in the employ of pleintiff, while in the exer- 


 @iee of ordinary eare and caution, and whe waa rightfully pascdnag 
‘along underneath said counterweight, on Vebvruary 7, 1924, snd in» 


filoted a depressed fracture of his ekwll whieh exterded inte the 
Skull vault and covered the frontal area; that the suid Petrarca 
Was seriously injured, and has remained incapacitated te the preednt 
time; that said Petrarca instituted a suit agsinet fhe Pennsylvania 
Railroad Company te recover damages for the injuries so inflicted 


“wpon him; that The Pennsylvania Railread Company requested the 
Roberte and Schaefer Company to ssvume the defense of said suit but 


it refused to de so, whereupon The Pennsylvania Railroad Company 
mettied with Petrarca for the damage inflicted upon him and sued 
the Roberts and Schaefer Company to recover the damage which it 








suffered in the premises. 
The declaration contained six counte, setting up the 
ing facts in 44fferent forma. 
“While it is the universal rule that the pleading of a 

























iy Y ; Or 4 bah 
| metawon » od botootte of toy howretawoo ett sade shotetm ar oaeh 


_ ee mane Ceo ultat By toes eaake tify Loweotuuay. eet tadta bes J 7% 
f ah ws tants yakbone ot nocty orem tly kowee saree hiew gelw. sve . 
a ites tity bow ats te soaann uit Paty lowiedmes mat. tans am . 
E | eronthie dass peusde ey ‘eyoregiah woah bowery olf ovede 
;  Regtads woiad bawet, att og qi Late yh: exonrey te yteten att «er ® 

“ donedn ylotsoos of tis 8 na he Xeumaqued te rendoR hen eftedon 
tigtewretavos oad btawnvod beeiis se the vast 8 ara bho of anae 





Cee Avge tat hem wie bina te bao one ‘te Xto baw awk ase rer of ah | 
{Mtasrohas yrote yaheasy Yue teste od galy tor wif Ginodnng 0 « 
: on tud tiered sadt ak gia oF bunyes don SEM agen ‘ite 

eae bine Borioatia ylstueeaal saw ciapytigin Baw : 

| a to ‘The betes sero heggate Jauiow bine pasts oa beget: 

a baw meal ae asin  sonsoS soot fowrte fan ‘omen | tno 









ip 1c pit eat mane ies es ake hate oe aconntined es im 
med bra. KOS S xtaarsde® Bo F sasumsonpnes haem pine ‘een aly 


inn, pide: ag 1s dstdapdilias heniawes aac bie i 
ainayivecoe% off ¢enioge tive a, dodudhtant. aouwster bas bast: 
hetetiat on eoiutms ocd rot apgenns wevond'r ob Yaa , 
edt bodeoupen yanquoad dagrtiah a heavy eran owe saa ; : 

ted, tie blae ke etwated ade ommeni GF YnmgeDd we TeMitED ban a 
Graqued Meet hak «haw rdgean aalt ehiabecsaael ‘jon eb, phases : 
| bene bie ata meee hoes total bpeneh ond 1o% aote eeesoe dake 
aD ch hater oni wee: aieunes' ad yal tod ‘tite ten io “baw as 
PE ayy | atta ute «ha sratesaes ne nod daxate 


sa RU RL RN 







! ey 
aT) gatbense ome Yads 6 toe dastovtow ‘ae we th re 


ity. ie A 


party ie te be construed most strongly againet him, this rule is 
applicable enly where the allegations ore ambiguous, equivocal, con- 
tradictory or repugnant. it does not mean that the allegations must 
be hypereritically construed or that dieterted or wiveual meanings 
are to be given te language waieh ie weambiguous, the meaning of 
which would be readily understood by any reasonably intelligent 
person reading the same. 

, Defendant asserts ‘that the d@¢laration dees not state 
that there vae « contract between plaintiff and defendant, but 
Berely alleses that defendant did some of the work or furnished the 
materi al fer the construction ef the sand hepoer; that this is en- 
| tirery seneistent with the hypothesia that tt was dene wider the 
supervision and control of the plaintiff or saceerding to specifienae 
“tens supplied by the plaintify, under whieh clrewmetences the de- 

) fondant would net be responsible. This argwacnt igneres the plain 

| Sverments of the declaration that defendant constructed, equipped and 
; @onpleted the send hopper in question and requested the plaintiff te 
| sand Ate lecometives at this plant before the plaintiff had accepted 
“the seme. The sliegstion that the plant was to be teated by the 
‘plaintirr before it accepted the came, ia inconsistent with the 
“hypothesic that the work was done undex the supervision and control 
| of Plaintiff or according to specifications furnished by it. It is 
‘Peanonabee preswption that testing the plant before plaintiff 










ted it was to demonstrate ite sufficiency in operation as con~ 

) o4 and equipped by defendant, ehich test would not be necessary 
} if Plaintiff was responsible in any way for its censtructian. 

, Tt is next said that the declaration states that the 
mh t wae to be constructed at Conemaugh, Pennaylvania, but fails 


or the property of the plaintiff. It ‘ie immaterial whether or 
* the sander was constructed on the plaintiff's right of way. 






















WR ofyt elit ymdet Ponta ge vlgaorgve @eem bowstetos ed pram i 
} i earrir) ednsov dips wsrorpidas ats saeliagetic ane wrisde eine wah a , 
F fax saglfegetin ead sett mem goa eek #7 . tie agerges ‘“o4 " 
ogalnaem Sewiway te bestotakh dud vo Bewrsdaca seis iberiilai re a 
te griavew ead javewyldmomy et dobiw egenimed v9 ‘to? by “od OF : 
—— * gononeeguand yaw Pre Dootwrvebay ‘¢Libawt of btnow h 
| , -Gihee ont bape ie 
odesa fon wtoh aoiatatoadh etd jal? afters stint an ret en 
toe ,Heabie rsh bad Vitdalete nbawsed sebsthbe a taw oxen # 
“ed? Beta doowt 20 How oiit te show Sth taabaston sats aege tin Ethel 
“Lae eb shat Jods }eeoqed Baw on to nottoustumes aif 40% ral a 
“GH? Sonor wit mw FE douth adaentoqem wit ab te trode tamed! hid 
iby bs Aide oF Qakireosa 24 Trivaisiq sits Ye tordned hike to te By r 
woh watt seotegesmotte ne dde Yoho .ttidaldte ate eet’ soho a 
wialy o8¢ evtonge Ratawete CLT  eftiansqeox 6@ toa bigow | od 
bua heqgtups ,botoette aes Siero Seed fad? Boltetalesh Pre? rr 
oF Pebenke te way hatvesypet bas aolddouy ak ito etyeat Bete aly’ ba ‘ 
betisons hon Tivataty edt exsted Faaly ette se wevdtonswent 
emt ys Botord ed OF Baw Yonia wad tht weldage ren” wat ®, a4 
edt Metw taetetanooad wl’ jomie sad betqoonl 9k panded: 
‘forsaes bow eo lotrrequa edd tohaw sa0b aw axel ost bod sree 
oh at 92 yd boda trast atoteas ftlooqe oo Sakbreses to THR 
Seba ete te whotted there ont gabteod toi? mobrqarasxg eedandend’ 
«nao @@ soldaregs wt you to Pitwe et) ebartemouod oF wae a8 be * | 
cthhebewin Oo toa bivew tued Kolitw jtaahaetel <a heyebinn ti 
“lkek#earrtemoo af? cot yew Yan at ervtenentiae anv 7 
bid sastt aotute wolvasninsh sit odd bien riot br! i me ‘i 
afiet dvd jetuevtyannd4 | dynannaod ta botontteneo ‘owt oF wa i 
‘to sigs ect 02 eonote'tes Ad kw besaoot at Kquaneenod wiiontw 7 
ke weHindw Coden tom o2' ox” “rt voatoly ot te eoaore pra a 


vow Ro tight artektatate oxi ine. sosuriteaoe saw cohen 


ts i 4 drag? ee ae Mi i i ae 





re) Lae 





The declaration alleges it was constructed at Conemaugh, Pennsylva- 
nia, for the plaintiff. We to net see how the exact location ef 
the plant is material. 

It is alae urged that there is no allegation that the 
ineufficient fastening ef the counterweight to the counterweight orm 
‘was not within the knowledge of the plaintiff, and that there are 
no fete wien negative the conclusion that plointiff and defendant 
were in pari deligts. We held to the contrary, The various counts 
of the declaration aver that the counterweight wae twenty-four feet 
above the ground, attached to an arm extending outward from the 
Sander, and in operation the counterweight rese and fell with the 
Gounterweight arm, and that having completed the work the defendant 
Fequesied the plaintiff to use the plant for the purpose of testing 
its operation, and that while complying with this request, plain- 
tiff's employee, Petrarea, was passing sleng said plant when the 
Counterweight slipped down and off the eounterwelght arm and etruck 
him; that the counterweight was not securely attached to sald arm 
an4 that by reagon thereof 1t slipped from the arm, striking 
| Petrarea; that ordinary care for the safety of those on the ground 
“Bevel verow the sander made it obligatory upon the defendant te 
Securely attach said counterweight to said arm ¢o that when said arm 
Was tilted downward the counterweight would net slip down and off 
Said arm and fail upon any persen or persons below, and that defend- 
ant aid mot regard ite duty in this behalf but on the contrary eare- 
lessiy, negligently and insecurely attached the counterweight to the 
Counterweight arm so that it slipped down and off and struck Petrarea, 
. It is also said that the allegation that Petrarea was 
at the time engaged in interstate commerce ie a legal conclusion. 
| Veually, whether or not parties are engaged in interstate commerce 
4 pa question of fact, and it is sufficient to allege this as it was 
a @ged in the declaration, 
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The lest eriticiem of the declaration is that there 
are no facts alleged therein shoving that Petrarea hed o cause ef 
action against the plaintiff and ne allegations of facta Justifying 
the assumption of liability on tie part of the plaintiff or any 
Qllegation that the payment te Petrarea Was a reasonable amount. 
The law charged the plaintiff with the duty te furnish its one 
Ployees a safe place in which to work, Under the facts averred 
im the declaration Petrarea was not fursisned a safe place in which 
to work and therefore his expleyer, the plaintiff, wae liable for 
damages which he sustaine’ in the premiges, 

The fact that plaintiff might heave paid Petrarea more 
than 2 reasonable aneunt in settierent of hie claim 4oos net make 
the 4eclaration open te demurrer, ‘The reasonablenese of the 
@mount ic subject to proof and plaintiff must eetablish by evidence 
the amount of damages it base eustained, 

It has been held that ene independent contractor may 


Recover for the neglizensce of another indepyendent contractor, in 





Pennsylvania Steel Co, v. #lmore & Hamilton Contracting Go,, 178 
Ped. Rep. 176. It would follow that plaintiff could recover dav 
ages which it has been compelled to pay to an employee because of 
the negligence of « third party. Defendant's counsel seem to 
@oncede thie principle in their brie! by eaying: “where a person 
has deen compelled to pay dawages on account of the negligence of 
a third party, the person so paying damages, when he is without 
fault or negligence on his part and the injury is selely the re- 
Bult of the neoglicence of the third party, may recover such dame 
Ages from the third party." Plaintiff by ite feclaration at- 
emptea to state n ense under this principle, and we are of the 







on that the declaration contains oi] the allegations neces~ 


to make such a Gase, and the demurrer should have bees 
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Yor the reasons above indicated, the Judgment of the - 
‘Girouit court is reversed and the cause remanded for further pro 
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BH. PRESIDING JUSTICH KeSUn ALY 
DELIVERED THE OPINION OF THE COURT, 















Plaintiff brought euilt, claiming » comsissien on the 

@ of a theater building belonving to defendant end upon trial 
tad a verdict for $2500, upon which judgment was entered and from 
" eh defendant appeals. 
By his statement of cleim plaintiff asserted that he 
* ad avored te eecure a purchaser fer defendant's theater; that de- 
“Pendant specifically prémiaed to pay plaintiff ¢2500 if a vrespes- 
Hive purchaser seoured by plaintiff would purchase the theater; ond 
hat on April 10, 1924, the theater was sold to said purchaser. 
'e enfent'’s affidavit of defense 4eried the employment of plaintiff 

w that he expented any time or efsorte in endeavoring to secure a 
pu er; deried that defendant at any time promised to pay plaine 
any sum of money; and denied that any purchaser at any time 
a by plaintiff purchased defendant's theater. 

There was a direet conflict in the testimony of the 
es. Plaintiff testified in considerable detail as te alleged 
Aversations and promises by defendant concerning the proposed 
. e of the theater to a kr. Hirschberg; that he worked with 
rs almost a year at various times after the defendant told 
m to go shead ond get a pureheser, Hirschberg was dead at the 
ne of the trial so that the statements of plaintiff in this 


t are neither supported nor contradicted, This story is 


r ‘erable in spots and not entirely convincing. Defendant 
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eategerically fenied that he ever made any promises te plaintifr, 
‘whe was employed in defendant's theater, and testified that noth« 
ing was said as to any claim for eammiasions wntil after the theater 
was sold; that he had known Hirsehberg for about eight years and 
had had a number of conversations with him eomueneing in 1920, 
touching the sel¢ of the theater, The evidence produced a elose 
question on the facta, 


Whether or not a broker ie the proauring eause of a 





















@ is, ordinarily, a question of fast to be determined by the 
wry, but in order that thie may be deterwined fairly all the 

. petent and relevent evidence teuehing this fuet must be eon- 

{ ' ered. The trial court refused to sliow defendant to prove the 

. eet matter of various negotiations between Kim and virechberg, 
ai4 not perait ire, Lewy, an employee of defendant, te teetify 

: " te conversations she had with Hirechberg, all of which would have 
to support defendant's assertion that he Aimeself was the sele 
. ,% uring cause and not plaintiff. The court seemed to be of the 

) pt 40n that such conversations, being out ef the hearing of plain- 
» Tere inadmissible. 

4 The exclusion of this teatinony wan reversible errer, 

’ only way the defendant could present his defense vas to show 
negotiations, Defendant's and Mrs, Lowy's testimony in this 
Wae clearly relevant to the feaue involved and should have 
admitted, Amongnthe cases supporting our view are Torte yv. 

19° Tl, App. 462; Loving v. Kane, 140 TLl, App. 614; Saith 
ma Galt Go., (Mo. App.) 177 3. ¥, 1057; Keith vy. Peart (¥ash,) 
| Pao. 928; Chets v, Maney, (Tex.) 146 5, ¥. 352; Lube v. Zordtren 
pee S. ©. 667; Brumfield v. Pottior & Stymus Mie. Co., 23 

_S 1025; » (Cele. i 1 Pas, 696; White 
elimyer, 357 111. App. 435. 


, For the reason: above indicated, the judgment is reversed ana 
oo remanded, REVERSED ARD ARMANDED, 
and Johneten, JJ,, concur. 
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‘P. b. SHERSON and URS, P, L. 

s 

Appellees, 
i APPEAL PROM KUNICIPAL COURT 

vs. 

ah OF CHICAGO, 
TEP AUTO WRECKRARG, Inc,, and 

TAM RANDALL, 
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Appellante. 


BR, PRESIMING FHOTICH BesimeLy 


PELIVERER THE OPINION OF Tie goret, 


This ie an appeal by defendants from « Juigment againet 
fer $2,000 entered upon the trial by the court of an agtion of 








rer. Only two pointes are presented for reversal: (1) miejoinder 
“ the plaintiffs; and (2) the amount of the judgment is exeessive. 


We The subject matter of the action was an sutomebile and 





q : wrongful conversion by defendants seems te be admitted. Dee 
fen te aerert that the evidence showe that the avtomobile belenzed 
te the vive slone snd therefore the hushand was improperly joined 


Braue, eiting Herries v, Brain, 33 111, app. S10, and Migek y. 
Grange, 239 L11. App. 360, and like cases, It ie un- 










tefly true that in order to maintain sm setion in trover, 

intiff mast show bis right to possession and te do this must show 
Sher & general of apecial property in the thing eonverted. Plaine 
ff must recever on the strength of his own title er right of 

ion ond net upen the weakness of the defendent. Henufaeturers | 
ing Co., 169 Ill, App. 862; 

Ma ffrow, 220 Ill. App. 890; Nettleton v. Kerr, 167 Ik1. Apn. 
iy and like cases. 

- The evidence shows that Mr. FP, L, Emerson bought the 


es Ve MOMOTOR “03 Tigers 


mobile in question, receiving a bill of sale for the same. It 
4 is kses in the garage connected with the home of plaintiffs. Bmersen 
, that on the morning of Christman, 1925, he gave it to his wife; 
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2 
that afterwards he and kre, Zmorson respectively used the car whene 


goer either wished to; that he made the affidavit in the replevin 


muit alleging that he wee the owner of the car because “he would 


have to take it bagk,” an they were hawing a lot of trouble about 


it. Were this # controversy between Kr. Umersen and © ig ote, 4% 


might be a nice question as te which Rad title to the car; yet 
there ie no doubt that either or toth of thea had tho right of 


possession, There was en arrangement for the Joint use of the 
an action of trever in the 














automobile and was the proper basis for 


names of both of them, 
i Furthermore, the question of mi sjoind er of porties 













| _miatnctst eannot be raised for the first time in the Appellate court 
capacity im which « plaintiff auee can be questioned only by 


: ecial plea, und not heving been se raised the objection ie waived 


4 eannot be ureed for the firet time in the court of review. 
eka vy. Chicago Rys. Co, 316 TLL. STO; Chicano 2 Hews 
g20 T1i. 424. 


* 





rowne, 103 Ill. 317; Penney: , 
any defeot in parties might have been rewediod by amend 


t, and since Lt docs nat affeet the merits of the case, affords 







9 ground for a reveresl of the judgient.  Sangedsany 













Tnile there was evidence tending to show that the 
or the ear waa considerably less than the amount awarded by 
eourt, yet the finding in thie respect was well within the 
of the testimony. fhe trial Judge had the opportunity of 


g upon the oredibility of the witnesses by hearing them 


and observing their conduct and demeanor on the witness 
‘There ie not sufficient in the record to justify us in 
cieeine with the conclusion of the court as to the amount of 


ment. 
Per the reasons above indicated the judgment is affirmed. 


AFFIRMED, 


ett and Jonneaten, 77,, eoneur. 


A: 





















OIE. ew 
atesie tego sai bea ylev liewqess Hones .ock hae oc shtewsed te ae ig 
aiveiger ol? ab tivebiTte 247 absm of Sand got Bode kw soda. | 
bivor af” garaasd tap salt Te meaee walt fay, ad Facts snigecl ) 
Spots eftvets to fel es ‘antvad oiew yactt ga “, deed ok wget of 
ok ,Sthe abt tae nveves’! .1h nasreded yerevottas, # ahs ora 3 : 
fey sts0 odd af eLeto Boot po baw of Ra teltenisy ota b ‘ea 9 
‘te diugix oSt bad modt to tod xo usdiie gad? I¢duoh on ak : y 
of@ ‘to osu Sabot ect tet teoemeguerza ae aew octet stolvasns ve 
ead ah wovors to moigen ae tet whoaW wayetg O83 auw baa eLigomotwe ‘ 
| OO eit 0 ted Va RF 

o aol dann to tebake\s te to Aoktemey ont poo TOs TUE 
su99 if rte galt ah enh t taytt es? 293 bee tax 98, ee tpt 


; awpdven te rwa9 ent sh, aut “er, one on ie a rons b 
| yore EF Bit, | 





; RARE 25 


ovese w berbeces anes aves tye yee oh paren gy «Whee 
shee. yanee: ons to adiwes al bh Sk ll goa, (See A ines ue ) 


outs ‘taste wae ot - gathams oonsb ive. eew oxed onde ne a nee 
hebrew trwson ald wan it owe hares om Forbes 












es Tears tat & vu 


“te thusrouge sit ‘hind onl, iaans 2 ost . 
oh M igedt Meas) Uy 


aust yuttnaod ue seseentin ont rg yoni genta 
“aueudte ox? no aedaemed bas goudmoe thedd yubvred 


ak ou eiidert 02 bieset ont at pvsdy a tidy For peli 
‘te Sovome eff of en ftneo ont To aglienianas edt esd sitkw x 


MN ee te Ue a hy ate Hee 
shears at Ynomabirt, ‘ott _betaotbat svoda ar 
a ae aguas '* a Ree et eae a 
Hah oie vag tin teas eer a) 
Brinda ' Sedieie?? NO aRacaaN Nall 


pt. RR ae a a ite ” eae va 


428 - 31560 


pti BLANKSTEE and HARRY 
» Copartners Doing Business 
as BLANKSTEN & FRREMAL, 


Appellants, 
APPRAL FROM BUNICIPAL COURT 
vB. 
OF CHICAGG, 
BRAVITZ DRUG & TRVGS CoMPaARY, 
a Corporation, 


Appelice, OR tees : ms ays; 


BR, PRESIDIAG SUSTICH HesuAeLY 
DELIVERED THR OPINION GF THE Counr, 


Plaintiffs, who are practicing attormeys at this bar, 
brought suit against defendant claiming $532 for legal services 
@lleged’ to have been rendered by them at the request and on behalf 
Of the defendant. Upen trial by a jury they had o verdict fer $30, 
and from the Judisment for this mount they appeal. 

Plaintiffs argue that the verdict is manifestly cone 
‘trary to the evidence, while defendant's cownsel argue that the 
evidence shows that the services were rendered at the instance 










and request of parties other than the defendant. 

. The defendant company operated a drug store in 
7 in which Edward Langan had the soda fountain concession 

® lease expiring Mareh 4, 1976, The G, B. & G. Concession 
ny is apparently 4 partnership composed of Masers, Coldatein, 
and Galnick, opersting luncheon coneeesions, The jury could 

: ly believe that Blanksten, one of the plaintiffs, was retained 
: y the Concession Company as ite attorney in the summer of 1925; that 
| . fall of 1926 the Concession Company approached Charles Krawits, 
7 president of defendant company, and proposed taking over Langan's 
c esion after his lease expired; they arrived at an agreement and 
en drew a contract to this effeet; the Concession Company was 
content to wait until Langan's lease expired, but became active 
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with a view of getting Langan out before that time and appresched 
Erawits vith eurgestionse a2 to how this might be done. Galniek 
an4 Gel4sisin tol4 Krarits that they employed Blanketen on an an« 
Mual retainer and that he would undertake to do the necessary Legal 
work te get Langan out without liebility or expense te Krewits; 
@alnick and Goldstein had conferences about three or four times « 
week with Blanksten, ~ho advised that it weuld be necessary to 
Anstitute legal proceedings for the purpose of compelling Langan 
to vacate; that Blanksten drew up o letter addressed to Blanketen 
and Freeman as follows: 
"With referenge to the notice whieh we served on Edward 
Lengan, notifying him to vacate the premises at 311-813 Koose- 
velt Road, whie we occupy os a drug store, we hereby retain 
you af our attorneys for the purpose of instituting such legal 
Procesdings as are necessary te compel ERdward Langan to vacate 
the premises he now occupied and te eviet him therefrom," 
Galnick and Goldstein presented thie Letter to Krawits 
“explaining that Blanksten had advised that ony legal proceedings 
against Langan must be brought in the name of defendant, but that 
these proceedings were to be without expense to the defendant and 
4 “that the expenesa for same would be paid by Goldstein, Galnick and 
‘Belden; defendant then signed the letter; around January 2, 1926, 


‘the Concession Company came to an agreement with Langan whereby he 









Peoetved « check from Goldstein as part consideration for vacating 
the premises; the Concession Cempany thereupon took possession and 
Procecdes to operate the soda fountain in defendant's drug stere; 
“Wbout Januery 15, 1926, ‘Krawitz received a bili from plaintiffs 
legal services for $125, whieh h¢ gave te Goldstein, whe said 
Would take care of it. From this and other evidence in the 

the jury was justified in finding that plaintiffs were 
iployed to furni ah the legal services in question by Goldstein, 
D mick and Belden operating the Coneeesion Company, ond not by 
he aefendant. 


It fe argued that the verdict of $30 was « compromise 
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verdict. This is evidently the amount of cesta advanced by 
plaintiffs in tne legal precesdings, and the fury might wel, 
believe that it was only »reper fer the defendant te be taxea with 
this, as these proceedings were condueted in its name; alee in 
view of the fact that at one time defendant offered io stand o 
part of plaintiffs’ bill. in any event, the allowance of an amount 
less than the whole amount claimed cannot of itself, in the present 
@ase, be sufficient ground for reversing the judgment. 

Some complaint is made of the rulinge of the court on 
the introduction of evidence and the giving of inetruetions; but 
errors, if ary, in thie resneet are not of sufficient importance 
to fuetify » reversal. 

Ye cannet say that the verdict is manifestly against 
the weight of the evidences, and the judgement entered thereon is 


therefore affireed, | 
APP IREED, 


Matchett and Johneton, JJ., coneur. 
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ARWOUR & COMPANY, 
a Cerveration, 


eae meet 


Aopeliant, 
APPRAL FRGH BURICIPAL UOURT 
ve. 
7. ‘ ile OF GHICARO, 
* BARRETT COMP . 
a Corporation, k 4 Y 
Appellee. , 5 rt 6 


MR, TUATICE JOWATON DALIVERED THE OPINION OF THE COVRT. 


Thies is an wpeal by the plaintiff, Armour & Coapany, 
from a Judement in favor of the defendant, &. L, Barrett & Company, 
im an setion breught by the elaintiff te reeover damages fer an 
alleged breach of contract by the defendant. 

The plaintiff alleges that the defendant entered inte 
® contract with the plaintiff to s¢12) plaintiff 16,000 galiens ef 
@live oil to be shipped from Spain and te be delivered to the 

| *Phaintirr; that the defendsmt refueed te deliver the o11; that 
the Plaintiff was compelled to purchase the oil in the open market 
et an increased price, and that os a consequence the plaintiff was 
; damaged to the amount of $2621.50 with intereat. 
ib The defendant devied that it entered inte such « con- 


| am and alee pleaded the Statute of Prands. 












The case wae tried before the court without a jury. 
The principal facta whieh are not in dispute, sre con- 
e4 in the correspondence between the parties, ‘the plaintir 
iTaetured soap and wanted the of11 te use in making soap. The 
t was @ denier in row waterials, and as euch dealer ime 
ohive o11. The negotiations fer the purchase of the o41 in 
ion were begun with the plaintiff by Justine VYeinshenk, whe 
‘a ted the Brazilian and Colwsbian Coffee Company, an ixpert- 
E firm, Lut oo the Bragiiian ond Colusbian Coffee Goupany aid 
Mines on the barle of Spantsh Buchange and ae the plaintitr 
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bought only on the basis of Ueited States Exchange, the matter was 
turned over te the defendant, whe agreed te quote the vlaintifr 
prices in Mmited States "xchange. 

in the negetiatione with the defendant, the plaintiiT 
Was represented by Sd4ward 7, Martin and the defendant by George i. 
Suddard, On Jenuary 4, 1924, Weinshenk, representing the Breasilian 
and Coluxebian Coffee Company, subsitted to Kartin for wmalysiea a 
Sample of o11 which Welnshenk eaid wae avout 2 per cent saeidlty and 
Was neutralized and denatured. The sample had a ishel of the de 
fendant on it. On January 7, 1994, Yelnehenk wrote to the plaintiff 
as follews: 


"The writer enlled at yeur office en the 4th inet. but aid 
net have the pleasure to meet you personally. 

On that oceasion I left with your Wr. Gebhort 1 sale of 
Commercial plive o11: 

ig Densturet and neutralived with acidity net ex- 


This oil is slightly inferier quality te our previous oils 
._ Submitted, althe the acidity contents is only 2%, instead of 5%, 

It would interest ue, if this new type submd ttad wowld be 
of interest for your requirements, ae thie of] oan be had at 
— lever quotations than the other type first sub- 

tt 

Thies of1 is particularly used in beth Spain ant other 
countries for seap manufacturing purposes, having proven iteelr 
quite advantageous. 

Since submitting this ofl, the market has again taken a 
very notable cliab, ae the Spanish and Burepean markets shew 
daily more and more, the unexpected large shortage. 

Your kind informations on tuls mew quality awaited, and 
trusting that, if of interest, you will comnunteate for "prices, 
with Meesre. K, L. Barrett A Co., we beg to remain, 

Youre very truly, 
Brazilian & Columbian Coffee CO., 
by J. Veinshenk,* 


Hewing reeelived from ite laboratory a repert which 
showed that the o11 was suitable for the manufacture of soap, the 
Plaintiff wrote the Brazilian and Columbian Coffee Company on 
Tanunry 8, 1924, as follows: 


®attention tae we Weitnahenk, 
Gentlenen: 
a Your letter of the 7th received, Ye have talked with 
i Mr. Suddaré this morning and hove made him an offer of 9$¢ f.0.b. 
: Rew York for 20 barrels of Olive ofl - 
100 bhis, Jan, shipment from abroad and 100 beis. 
B: Tae pecins from abroad, 
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equal in every respect to sample you submitted, W. ¥. re weighte 
fT. o. b.. cars tew Yori, denatured. Ye made thic bid aubjeect te 
cable confirmation and ur. Wuddard theagst you would have reply 
by tomerroW noon, 

Awaiting your advices with interest, we remain, 

Very truly yours, 
Arwour Soap Yorke, 
Baw. », Kartin,* 


To thie Letter the Brasilien an¢é Columbian Gefrfee Cane 
pany reslied on Jonuary 9, 1924, an foliowss 


*“Sttention Kr. Edward ». Bartin: 
Bear Gira: 

We thank yeu for your revliy ef the Sth pertaining te new 
gemple of Obive C11 submitted to yeu by the eriter, in behalf 
ef our ehippers sbread, Keoors, Garvonell Y Gia, 

After taking the matter up with wr. fuddard, of Me. L, 
Barrett & Oo, of this elty, we are autherized to give you 
the following quotations, based om our price quoted in pesetas, 
and whieh they im turn ere able toe offer to you on the 0. 5, 
curremey basis, 

Please aste the following, subject ta Gartbenell's final 
Gable aceepiance: 

MR. ik, Barrett quote thie of1 ©. ©. b. Kew York in Barrele, 
at 95e per gallon. In thie ease, all risks remain on your 
Rands 


In fmke, they will have to ask §1,00 per gallon, in which 
Gage they are taking uwoom theoselves 211 riske, which could ke 
ineurred on goods ahipved in Burreles. 

neg now offered te us: 186 Barrels for eshivment in 

anuar 

additional: 150 Barrele,for shipment in February 

additional: i160 Barrels, for shipment in Mares from Spain. 

It iw very 4iffieult to obtain Mareh quotations at this tine 
as the market ie daily advancing most rapidly, and since our re«- 
cent communioations with you, has taken om quite a serious ase 


e 
; Trusting that we will now have the pleneure to serve you, 
thru our goed friends, Messrs, B, i, Barrett & Ge., and with the 
Kindest recurde from the writer, we beg te remain, 
Yours very truly, 
i Brazilian * Columbian Ceffee Ge., 
m by J, Peinshenk, * 


On January 11, 1924, the plaintiff wrete the Brazilian 
a a Colushbinn Coffee Sonmpony as follows: 








“Attention Mr. J, Weinghenk, 


Your letter ef the 9th reeeived. We have written M. L, 
: ft and Company under separate cover in regard to this Olive 
2 like sarpple recently submitted. 
We note that you specify 150 barrels in your offering for 
-Bebruary-Maren, Thies will be perfectly satisfactory te 
‘Us. Ye would just as soon hove 150 barrels in each car providing 
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it can be traneperted anafely without any danger of dawage or 
leaking and we preewae during the eol4 weather thie can be done 
Without 4ifficuity. We now await reesipt of your reply, 
Very truly yeurs 
Armour Soap Yorks, 
Sdv. FP, Martin, * 


On January 12, 1924, foliewing « telephona conversation 
between Kertin, representing the plaintiff, and Guddard, represente 
the defendant, the plaintiff wrote the following Letter to the 
defendant: 


“attention ur. @. 2. éuddard, 
ge ee ‘ 

Cent Hg our telephone conversation - we have bought 

two tank cars of 16) barrbks each { or 8,000 gallons gach 
Olive Cil, equal in every reapeet to the sample submitted by 
ir, Weinshenk on January 4th; ehipwent 166 barrels each February 
ond earch from abroad, same to be leaded in our tank ears and 
denatured without any exocnse whatsoever to us, KW. ¥. official 
Weights, drafts to be paid on presentation of documents in per- 

order, price $2.60 per gallen f. oc. b. Hew York. 

Wo have « gail portion of this sawple Left and we would 
like te have you or Xr. Veinshenk eend us another bettle of 
abeut 4 cunees so wo oon have it to serve ae a type sample, 

He doubt Mr. Yeinshenk has shown you copy of his letter which 
Will explain to you regarding the quality of this of], We are 
Sure that the ei] delivered is fully equalh to sswple suboitted 
which we have tested with great care and which we find weld 
suited to our needs. 

Vary truly yours, 


| Srapuy Sean Works, 
i ¥. RP, Bartin,* 


On the game day, Tenuary 12, 1924, before receiving 
the letter of the plaintiff, the defendant had written the plaintirr 
ne follows: 


| “Attention Br. B. », Martin. 
Gentlemen: 

As mentioned over the phone to you, ws have entered your 
grder for two eare of Olive G11 as per surple euomltted through 

ilian & Goluxbian Ceffee Company. 

One car of 160 barrels for February shipment from Spain; 
@nme car for Hareh shipment from Spain, These care to be bulked 
at New York in a tank ear. The price $1.60 per galion in tank, 
f. o. b. Hew York, ‘Terns net cash againet bill of lading. ‘The 
Gontract embodying these features will be sent for your signature 
Separately. 
. Ve can assure you that we thank you fer thie business, and 
‘We trust it will be but the beginning of further and mere Lue 
portant transactions, 
Yours truly, 


HB. LL. Barrett & Go.” 
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On Jenuary 14, 1934, the plaintiff wrete the defendakt 
follewing Letter: 


"Atiention kr. G. H. Sudderd. 
Gentlemen: 

We have yours of the 12th confirming the trade which we 
made with you by telephone on two tank cars of Olive 012, each 
of 8,000 gals. capacity, 
| You don't mention some of the features in the centraet ag 

Moted in our confirmation of the 12th but wa presume full dee 

tails will te mentioned in fine) contrast wich you say #11. be 
sent te us very goon, Ales plense advise ue in ample time jJuat 
when you wieh te have enol tank gar down for lesdine, We send « 
_ +§00d meny cars dewn tc the Seaboard and, in all prebability, ean 
Send ever the empty tanks te the noint here you desire to have 
them loaded without any trouble er any delay. 
: Awaiting your further advices, ws remain, 

Very truly yeurs, 
Armour Soap Sorka, 
Edward ©, Bartin,* 





On January 15, 1924, the plaintiff wrote the defendant 


the following Letter; 

b ae 
\ 
Gentlemen: 
Please do net overlook the request im our letter ef the 
22th to send us am additional sample ef the Clive OLl which 

we have purchaeed from yeu. 
Vary truly yours, 
aregur Soap Yorke, 
By Edw. P. Martin, * 


*sttentien Mr. G. &. Guddard, 


On Januery 18, 1924, Suddard, representing the defand« 
@At, telephoned Martin, reprenenting the plaintifr, that the de 
‘fendant hed made a mistake in the sample originally submaitted te the 
plaintirr, | | 
On January 18, 1994, the plaintiff wrote to the defend 
amt as follows: 








— Gentlemen: 

a Referring to our istter of the 14th, and confirming our 

conversation of today ~ the mix-up on thie Olive 

+ 88 you say, ‘#9. Geinanenk, is very unsatisfactory. 

@ submitted eh the label of Kk. L. Barrett & omnany, 

| WO completed the purchase on the bawie of this seuple, as 

yd — of the 14th and written cenfirsation of 

We have sent our boy down te reeeive at your hands the 

sample, but if this new sample does not meet jour require- 

ay Weil as the sample submitted originelly, wa shall exe 
L. Barrett and Company te give us two cara in accordance 
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with our contract. We went to « good deal of treuble te test 
gut this of] and arrive at thie trade with you and, under the 
cirewnstances, we feel that if conditions were reversed you 
Would be entirely fustified in demanding material equal te 
what was purchased in accordance with saaple aubcitted, 

We sincerely hope that the sample yer «re now submitting 
to us will be equally satiafactory te our Laboratory in every 
Peapect as previous sample, 4 portion of which we have Petained. 

Very truly yours, 
Armour Seap Yerza, 
Gaward FP. Hartin,* 


On Janusry 22, 1924, the defendant wrote to the plaime 
tiff as follows: 


*Attention bir, B. ?, Bartin, 
Gentienen: 

Your letter of the 15th instant was duly delivered to us 
and we delivered to yeur messenger corrected suomle of the Glive 
G11 upon which we quoted prices to you. We have vince bean 
Waiting in hopes that you vould’ find the new sample as satige 
eahaia for your purposes as the one delivered to you Just be- 
ore, 

As our wr. Guddard eaplained te you over the telephone, 

When the Srasilian & Colwsbian Coffea Company on the 4th instant 
delivered’ the former sample at yeur office, they belleved they 
were delivering savple of the ofl] sow sent you, They wrote you 
on Jonusry 7th regarding tne sample eo delivered and calling 

ur attention to the fact that the oll wae dexatured and neutral 

zed with acidity not exeeeding 9%, wid that it was of slightly 
inferior quality to the ofl previcusly submitted to you. Ae a 
matter of fnet, the ofl delivered to you on the 4th instant was 
identicsily the same of] of which o sample had previously been 
given you on the higher quotation, The examination and analysis 
ade by your company could not fail to shew that this wae the 
ease, ond that an error had been made in the sample, The senple 
444 not in any respect conform to the ofl described in the 
Brazilian & Columbian Coffee Company's Letter of January 7th. 

The error apparently arose out cf some transpositionsol 
labele on the samele onne. Ye 414 mot 4iecover it antil reeeiot 
ef your letter on the 12th inst. in which you asked for another 
Bottle, It them developed for the first time thet the sample 
@elivered on January 4th was from the higher priced ofl, 

As indieated in our Letter to you of the 14th instant and 
in your letter to us of the 14th instant, the transaction con- 
templated the preparation of uo ferwal signed contract, and the 

@fror was discovered by us before such contract wae consummated, 
in view of this fact, and eopecially in view ef the fact that the 
 @Frer must have been apparent in your office upon an inepeetion 
amd amalysia of the sample, we cannot consent te delivering the 
higher grade of1 at the lower price quoted. 
ae We are etill hopeful that you may find the last sexwple of 
og wubaitted to you suitable for your purpose and shall be glad 
te Till your order on that of1 on the termm indicated, provided 
_ +yeu ean give us the order within the next few daye. Prices are 
re ing on these oile end we cannet keep this offer open more 
«than five days. 





Respectfully yours, 
Be dee Barrett & Go." 


1 ane 
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Om January 23, 1974, the plaintiff replied te thia Lete 
ter as follows: 


“Attention Mr. @. %. Guddaerd, 
Gentlemen; 

We are in reeeipt of your favor of the 29nd in regard to 
the Glive O11 which we purchased from you a6 per zample sut- 
mitted. 

We have just received repert from our Laboratory on sawple 
which you sent to us for approval te take ihe pleee ef the emaple 
on which we consummated the purchase. Ye regret to say that reur 
sample Ho, 236 does not fill the bill. It bleaches very poorly 
and the odor is not nearly so charactorietie of Clive Gil as 

mur he. 164. We therefore are wnable te secept it in pl aee of 
material you sold and would like te know whether you prefer 
te supply the material we purchased, im accordance with our 
eontract, or whether it ie your wish te have ue go eut in the 
Market and buy for your sceount. 
We shall be gied te have your deeiaion shout thie se early 
ae porsible hecavee we have some offerings before we thie gerne 
which we shall be glad to take advantage of te spply on your 
# te us, previding you will give an ineatructions te buy eame 
in for your sceount. 
; Very truly yeurs, 
Armour Sean Yorks, 
Ga4warda P, Martin,* 


On January %, 1924, the 4tefendent anewered this Letter 
as follows: 


*“attontion Mir, Edward PF. Kartin, 

Gentlenen; 

Your letter of the 23rdé inet. ie duly at hand, Ye regret 
that the last eample submitted to you does not meet with yeur 

remente, and are most sorry to have any controversy or 

‘@rense arise between ue. 

However, we believe we indicated our position te you quite 
ot mee in our Letter of the 22nd inst., weiech you say you re- 


Yours truly, 
w. Le. Barratt a& Go.* 


On Jenuary 21, 1924, the pleintif? wrote the defendant 
as follows: 


"Attention Mr. G. 4. Suddard. 
«Gentlemen: 


Your letter of the 29th inet. received and reted. In view 
‘of the fact that you decline to deliver the 120,000 ibe. of 
Olive O11 which we purchase4t from you according to sample sub- 
‘Mitted ond in line with your confirmation of the 12th, we are 








n * 011 ef « suitable quality on the apen market on the 
basis obtainable and will charge M. L. Barrett & Company 
the difference between the orice we have to pay and the 
at which you sol’ it te us. 
A® soon as the deliverice ara made on the purchases re- 
| to, will render bill secerdingly. 
Yours very truly, 
Armour Seap Yorks, 
By Bdward B®. Martin.* 
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Counsel for the defendant malatain that the evidence 
Gleariy shows “that the parties did met intend te be bound wnitil 
the formal written contract had been executed." Counsel rely on 
the rule as stated in the cawe of Bl Rene Grecery Co, v. jitovking, 
203 Tll., 494, 501, that although a valid contract aay be made by 
@orresponience, care should always be taken net te construe as an 
agreement Letters whieh the parties intended only a6 a preliminary 
Negotiation; that the question in such eases always is; Did the 
parties “mean to contract by their correspondence, or were they 
@mly settling the terms of am agreement imte which they propane te 
enter after ali ite particulars were adjusted, which wae then to 
be formally drawn up and by which alone they designed to be bound?" 
Tt ie aloo the rule that where the parties have assenteg 
te ali the terme of the contract, the more reference to a future 
@ontract in writing will not negative the existence of a present 
295 Tl. 423, 428; Soott v. Yowher, 227 111. 104, 108. JFurther- 
More, it is a rule of general aceeptance that the contract agreed 


Ohie Sout 





upon ie an obligatory contrast, although it may have been woder- 
stood at the time that thereafter a formal instrument should be 
executed te express the agreement of the parties. Hall +. Hall, 
125 Thi, 95, 101, In the ease of Scott v. Fowler, #97 Thi. 104, 
the court quoted from Bishop on Contracts as follows (p. 108): 


ay "If parties agree on teroe, however precive, ‘aubtect to 

_ the preparation ond aporovel of a formal contract,’ the conou» 
_ fenee of their wille is euspended, and where nothing further is 
_ tone there is no contract. Yet the mere facet that the reduetion 
ef an informal agreement, oral er written, to « formal written 

: » Mag contemplated or stipulated fer does not prevent the 

oe frem taking immediate effect, The question whether it 

: i deer or not depends upon what the parties intended, * 








The orecise question, therefore, to be determined in 
| \ th @nee at bar, is whether the preponderance of the eviderice shows 
t the parties intended that there should not be « binding cone 
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tract until the forsal written centract was exseuted. ince the 
defendant denies the exiuteance of a contract, the burden of en. 

‘tablishing the fact that the partios did not intend te be bound 

wnti2 a foresl contract was executed, is on the defenctani, 

WALL ot on on Contracts, Wel. 1, seetion 24, p. 37. 

In our opinion the defendant hae failed to vreve thie 
fast by a preponderance of the evidence, Gn the contrary we think 
that the preponderanee of the evidence oleariy shewa that the pare 
thee 414 mot inten’? that there shewld be no kindling contract until 
the ferme’ written contract, referred te in the serressondence, was 
executes. in our opinion the preponderance of the evidenes shows 
that the terme of a complete binding contract had bean agreed upon 
inforasdiy, and that it was the intention of the parties merely 
that these informed terms sheuld be ewhedied in s formal written 
tiiree 

Xt will be observed thet in the defendant's Letter of 
Salary 18th the defendant dece net say that we wil) enter your 
order when the contract which we will send you is axeeuted. The 
defendant otates positively, witheut omy qualification, “we have 
entered your order,” The defendant then states apectfically the 
terns on wate: the order was ontered; and adds that the contreet 
be "these features" will be sent to the plaintiff. It wild 









be moter that the defendant does not say thet any additional fea 
sre will be exbedtied in the sontract., The defendant only gays 
“these features,” nawely the terms agreed wion, will be ome 
edied in the contract to be sent to the plaintiff, As we construe 
Ms lotter ef the defendant of January L2th, it was intended as a 
Lee to the plaintiff that the defendant considered the plaintiff 
ady bound by the terms which had been agreed won ané whieh 
. ated in the defendant's letter; ond that those teres or 

ures" would be embodied in a contrast to be sent to the plain« 
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The pleintiff's Letter of Janaary 1L°th, vhieh evidently 
@rossed the defendant's Letter of the sams date, stated that “we 
have bought from you" two tanksears ef 3,000 guilons each. The only 
fair inferences from the phrase “we have bought*® de that the plain- 
eiff considered that 14 was bownd ani that the trade was olesed, 
If the defendant hed reeelvad this Letter of the plaintilr of 
Jemnuary 1%th before the defendant wrote the Letter ef January 12th 
Whieh crossed the plaintiff's Lettor, 4t may be that the defendant 
Would have eaid nothing im ite Letter of January 12th in reference 
te a formal contract. Notwithatanding the reference to the formal 
@ontract in the defendant's letter of Janusry 12th, we are of the 
Opinion that the letters of the portios of Jonusry Lath were aul'- 
ficient to bind beth parties mutually by an obligatory contract, 
ahd thet the parties so understood an’ inteméed, The vorrespondence 
féllowing these two letters strenghhone our cinclusion., in ite 
Letter of January 14th the plainticr ures thin language: “We have 
yours of the 12th confirming the trade." In ite lotter of Janyorty 
istn the plaintiff refers te the elive cil "which te have purchased 
Mr you." In ite letter of January 1th the pleintiff sald, “we 
competes the purchase on the bagis of this eanuple." In ites letter 
of January 22nd the defendant uses tie lenguage: “we are still 
hopeful that you may find the last sauple of of1 submitted te you 











ou table for your purpose, wd shell we glad te fill your erder 
on that o11 on She terme indicated, provided you can give ue tie 
ore within the next few days.“ The phrase “om the terms indi- 

* 4id not refer to the fermal contract, for that eoutract had 
y been executed. The parase, whieh will adult of but ome reaeone 
conetruction, meant the terms agreed upon in the letters of 
22th. It +111 thus be seen that the Aefendant recegnized 
. the terme had been agreed upon and thet the defendant did not 


tend that the letters of January 12th should be considered as 
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only preliminary negotiations, and that there should be me binds 


fing contract witil « formal centract wae executed. 
Cournees) fer the defendant ecphasize the importance 


of the following statement contzined in the plaintiff's Letter 

of Jenuary 14th; “you fom't mention seme of the features in the 
Reheat as noted in ovr confirmation of the 12th, but we preaume 
full details Will be mentioned in final contraet which you sny 
Will be cent to us vory aoon,* Counsel for the defondant maintain 
thet this lenguege of the plaintiff elearly indicates that the 
plaintisr recognised that there shoul’ be no binding sontraet until 
the formal written vontract was executed. When taken in connec 
ton with all of the correspondences, we think that the language 
Pearonsably Pill not benr the intersretation that counsel cive te 
tt. Furthercsere, we think that when considered independently ef 
‘the other ecorresondence the Language ie not auseeptible of the 
Mpatruct ion that counsel fer the defendant place on it. Tt wil} 
we hoted that Just preeeding this language the plaint4sf has etated, 


re Rave yours ef the 18th confirming the trade which we made with 
zou." Im other words, when the plaintiff uses the phrase, “the 


trade whieh we have mate," it is evident that the plaintiff cone 
















be that the trade was elosed. Moreover, in the Language ree 
£06 on by counsel for the defendant it whll be ebserved that tha 
Hater refers te two contracts, + "the contract as noted in our 
eRfirmation ef the 12th," and the “final contract" that the dee 

a iy was to send to the plaintiff, im referring te the contract 
. “Leth ‘the plaintirr expresely aimites that there was a con- 
ract elready in existence, indeyentently of the final contract 

) the defendant wae to mend; end there in nothing im the lane 
age in contreversy in the letter of Jonuary 14th which would 

nt ty the inference that the plaintiff did net consider the cene 
c ‘Fererre te af the contract of Jnnuary 12th as a binding 


If the plaintiff had not regarded itself as bound hy 
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the contract designated «xs the contract of January 12th and had 
deemed the “features" that the defendant failed to mention of such 
importance as to necessitate another contract, it is probable that 
the plaintiff would nave stated explicitly in the letter of January 
14th that since the defeniant failed to mention "the features” the 
Plaintiff was releseed from the contract of Tenuary 12th, and that 
the negotiations would be re-opened penting the reeeint of the final 
gontract. Apparently, however, the plaintiff did met cenelder the 
@aitted features of sufficient importance to require further nego- 
tiatione, an4 seened willing to abide by the contract of January 
12th, whether the formal contract contained "the features” or not. 
Counsel fer the defendant further ccutend that smong 
the dealers in olive cil which is imported from abroad, a general 
custom existed of executing formal contracts in all transactions 
fer the sale of the ofl; and eounsel argue that in view of this 
cust om it is a reseonable preaumption that the parties did not in« 
tend that there should be « binding contract umtil the fermal con- 
tract Was executed. 
a . the only evidence of euch « custom wae the testimony 
aay é 
of Suddard, whe testified on behalf of the defendant. His testi- 
@eny, which was very brief, is ce follows: 

"Q. Are you sequainted with the gustom of the dealers in 
ve ofl for importere from abrenad vith resnect te the exeew- 
tien hg Reema written contract covering sales made by them? 

aa: &. tT ask you if yeu are sequainted with that. Ie that a 
- ong custom in the trade? Ie there or ie there not a zeneral 
 @ im the trade concerning such execution? 

Ye Objection made an? overeruled. 

: 4 A. There is. 

Q. What ie the general custom, Wr. Suddard? 

A. The general custoe iv to prepare and submit fer signa. 


‘ture a formal contract, particularly im imported coo¢e, which 
‘Provides for mony things, risk of nen, export duties «-,* 







The rule in regerd to the preef of « custom in reference 
which a contract has bean executed, is stated in the cane of, 
ei. 25 ILL. 517, as follews (p. 521): 
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“The proper offiee of a eustem or usage in business ie te 
 gacertain and explain the intent ef the parties, and it cannet 
be in opposition to any principle of general policy, nor ine 
gonsistent with the terms of the agreemmt between the par~ 
ties, or ageainst the establigned principles of law, oe Ban 

sides all, it must be generally known and ¢atablished, and se 
well settled an’ #2 wniformly acte’ upon ae to reise a fair 
presusption that it waa knows te both contracting parties, and 

that they eentracte4 in reference to it, md in conformity 
with it. 


To that sage effect are the following camer: Cleveland, 
a innati, Chicago & St. Louis Ry. Co. v. Jenkins, 174 Til. 3e8, 
“407; Wiscn ve Bawan, > Thl. 493; Jones v. Vickers, 173 Jil. App. 
4a, 494, 485; Klaub ¥, Yokoun, 16 121. app. 434, 438, 430; Supe 
la t » 7 T1l, App. 228, 232; Sweet v. Leach, 6 I11, App. 
‘aa, a4. 


In our opinion the tesatimeny of Suddard wae whelly 


















Tieilent to establish the custom contended fax by seunsel for 
he defendant. Our gonelusion is net beaed of the fact that the 
' % attempted te prove the custom by one witness alone, 

y ya the courts of Dilinois have held that a oustem cannot be 
. by a single witness. Eisuell v. Ryan, supra, (p. 822); 

Lv. Oni onge & Rorthwestern Ry, €9., 183 112, Apr. 169, 193; 
Cerrei2, 293 121, App. 309, 318; Adam Groth & Co, v. Goss 
i, 932 TLL. Apr. 480, 454, In other furisdietions, however, 
has been held that one witnese ie eufficient, Vail v. Riee, 3 
H. Y. (2 Berton) 155, 158; Rorineon vy. wmited States, 15 Wall (1.5,) 
q , 366; Jonen v. Hoey, 178 kanes. S3R, 587; in re Eeiste of Jones, 
j 41 Te, 615, 619; Penland vy. Ingle, 138 8. C. 456, 457; Partriage vy. 
SRESYtR, 99 Alo. 200, 205; Southwest Virginis wh Co. v. Chase 
‘Va. 60, 57; 2 Wignore, vee. 2055, p. 2742 (et ed.); 17 Corpue 
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®, Sec, $2, Pp. 524, Our conclusion is based on the fact that 


- knewn and well settled and se wuiformiy acted upon as te 
‘S fair preswmption that it was known to both contracting 


ok md that they contracted in reference to it and in confornit; 
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with it. 

Over the objection of the plaintiff the court admitted 
evidence offered by the defendant concerning the mistake thet was 
made by the defendant as to the sample of of3 submitted to the 


plaintifr, 


Gounsel for the defendant in their brie! atate the 
purpose for which the evidence wae introduced an Sollows; 


"The deferidant has at no time in thie action urged the 
matter of this mistake as a defense to the action under that 
head of the law. The evidence was offered for the purpose of 
showing that the sample subsitied te Armour 4 Gompany by lir. 
Weinshenk on January 4, 1924, was net in fact olive of] known 
te the trade as ‘commercial olive o11 denatured and neutralized 
with acidity not exeeeding two per cent,' but rather o11 known 
as ‘pure commercial olive oil with secidity net exceeding five 
per cent;' that i, L. Barrett & Company subsitted said sauple 

of elive o11 woon January 4, 1924, honestly, whether negligently 
or not, believing thie oil to have been olive o11 of the former 
description and so believed it to be during ali dealings and 
negotiations down to the discevery of the minteke made by lr. 
Weinshenk Jonuary 15, 1994; that Armour 4 Company knew the same 
Sample to be ‘pure commercial olive of1 with seidity not to ex- 
ceed five per cent.' This being true throughout all the deale 
-inge here in controversy, there had been no meeting of the minds 
upen the very subject matter of the contract, the one dealing 
With respect te olive oil deseribed se ‘eomeercial olive oil 
denatured and neutralised with acidity net to exeeed two per 
cent,’ the other dealing with reepeet te a ‘pure commercial 
Olive of1 with acidity net te exceed five per cent.' Gueh being 
the case, it is elementary no contract was coneummated,” 


There is no evidence whatever that at the tine that 
the plaintiff contracted for the ourekase of the cil, the plaintiff 
knew that the defendant had made a wietake in the eumple of the 
ot, Asouming, therefore, fer the wake of argument, that the evi~ 
dence introduced by the defendant im regard to the mistake made by 
the defendant wae admissible, the evidence does net justify the 








@¢ contended for by counee] for the defendant, that “there 
he been no meeting of the minde upon the very subject matter of 
he contract.” 
| tm regard to the contention of counsel fer the 4efend- 


1% that there was no memorandym in writing sufficient to satisfy 


hat Section of the Unifor= Sales Act known ap the Statute of 


a ee et 


tan as 
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ude, it may be said that from the views we have already ex 

er on the question whether the parties entered inte en nbiie 

t ry contract by their lettere, it fellows thet in eur epinien 

er was a sufficient memorandum in writing vithin the meaning 

the Statute of Frauds. 

if Por the reasone state’, the Judgment of the trial 

is reversed, with « finding of facts; and Judiement will be 

te in this court in fever of the plaintiff in the swa of 
236. 


JUOGHENT REVERSED YITM Pinos OF Facts 
AND JYDOGURENT RETENED KERB. 


hy, P. Jom ond Matchett, J,, concur. 
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We find as facte that the plaintiff and the deren dant 
i into © written contract whereby the defendant agreed to 
ané deliver to the plaintiff 16,000 galione of olive oil 

ir February, 1924, and March, 1924, shipments from Spain at 

4 per galion f. o. b. Mew York, terms net eash agninet bill 
lading; that the defendant wrongfully refueed te deliver any 
f the e411; that the plaintiff purchased 611 in the open market 
 repinee the of1 sold to it by the defendant; that the plaine 
fi Was obliged to pay for the ofl purchased in the open market 
62 1.60 in excess of the amount whioh the plaintiff would have 
‘ if the defendant had performed its contract, 
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BICHOLAS BOXER, 

Defendant in Error, 
ERROR TO CIRCUIT count 
ve, 


MARY MOSER, CHARLES REINHARDT 


and SLIZABETH REINHARDT, 
Plaintiffe in “rror, 


OF COOK COmITT. 


a 


ER, JUSTICE JOUNSTOR MULIVERED THE OPINION OF THR ComRT, 


This is a writ of errer prosecuted by Mary Moser, 
Charles Reinhardt and hie wife, Lisabeth Kelnherdt, the defond- 
mits, in a suit in equity brought by Hicholas Moser, the comp) ain- 
ant, ageinet the defendants. Thies writ of error is consolidated 
for hearing with an appeal, He. 31500, prosecuted by Charles Kein- 
hharat and his wife, in the same euit in wheich Aicholas Moser was 
‘the complainant. 

The bill of complaint alleges that the compl sinant 
and the sdtenaunt Mary Koser were married May 26, 19%, and lived 
together until sbout September 24, 1921, when Mary Mover deserted 
a that subsequently, shout September 27, 1992, she filed o 
pina of 4ivoree againet the complainant; that as a consideration 
of the marrisge it was expresely agreed that the compl ainont 
“should have a one-half interest in the atock of morchandige, 











ktures, goed will and prefite in a grecery store and delicatessen 
7 a eted by Mary Moser; that the business had been purchased fer 
out $2000 and wae located at Ho. 8402 South Ashiand avenue, & 
reet in Chicago, Tllinois; that prior to the purchase ef the 

Md business Mery Moser had conducted a grocery store and 
Aieatessen at Leflin and Sind streets in Chicago; that on 
Posseant on of end buciness at No, $402 South Ashland 

re ne » Mary Moser ewes her father pent $700 whieh she had 
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business which she had conducted at Laflin and Sind streets; that 
prier to his morriage to Mary Moser the complainant hed given her 
approximately $650, and that about the date of the marriage he gave 
her $50 additional; that the $700 wae given to her in trust with the 
agreement that it was te be invested in the buginess at Ho, 5402 
Seuth Ashland evenue, which was to be Jointly owned and conducted 
by Mary Moser and the complainant; that from the marriage until 
@bout Aucst 26, 1920, the complainant gave Mary Moser sums of 
money amounting approximately to 9496, lese living expenses, which 
Were deducted; that these sume were given te Mary Moser by the 
@emplninant in trust, with the agreement that they were te be ine 
vested in the business confucted at Ne, 53402 Bouth Ashland avenue, 
Which was jointly owned by the complainant and Mary Moser; that | 
Shout August 26, 1920, the compisinant quit hie cecupation, which 
Was that of a baker, and went to work in the store at Ho. 8402 
South Ashland avenue, and gave all of his time and services to the 
Business; that at the time he wae making $40 o week as o baker; that 
he continued te work in the store at #9, 6402 South Ashlend avenve 
wntil he was forcibly ejected under a writ ef injunction; that 
through the efforts of the complainant the business was greatly 
imerensed and sleo the mount of stock and merchandise; that the 
Met profits of the business amounted to abeut $100 te $150 a week, 
all of which, except small eume for actual necessities, were taken 
Poerernion of by Mery Mover; that on the date that the compl oinant 
was ejeetet, the business with the steck was reasonably worth 
‘$2000 and that it ie now worth $1560; that Mary Moser deporited all 
of the profits of the business in various banks, some of the de- 
Posite being made in her married name and some in her name bet'ore 







f Marriage te the complainant, and some in the name of her child 
fomser marriage; that Mary Moser now holds unlowfully large 
ef money in which the complainant claims on interest, and fer 
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which Mary Morer refuses to seecunt, 

That om January 10, 1992, Mory Mover ¢laniesed the 
diverce suit which she hed brought agsinat the complainant, and 
on the same date gold the businers at S402 South Ashlan4? avenue 
te the defendants Charles and “liszsbeth Reinhardt for an elieged 
@oneideration of $800; that the Kelshardts ere holding possession 
and claiming ownership of the business, knowing the facts and 
@ireumstances regarding the ourchase of the businesa by the come 
Plsinant and Mary Moser; that at the time of the sale the come 
Plainant was possessed of a one-helf interest in the business ae 
owner; that the sale was Fraudvlent in equity ond vold; that Kary 
Moser had no lawful right te sell or dicpose of the tusinesa; that 
Mary Koser alone received the beneTita of the gale and that the 
sale was a fraud om the nart of 211 of the defendante as ageinet 
the complainent; that by reason ef the large omount of partnership 
funds approximately #rise converted to her ane by Bary Moser, te- 
gether with the value of the business, ogtimated at $2000, the 
eomplainant Claims that on a true ond just aceourting he will be 
entities te the exclusive evnership and peexension of the busi- 


The eomplainant prayed fer an injunction without netice 
o bons restraining the Keinhardte from seliing er disposing of the 











98 and also asked for tne appcintment ef « receiver, 

The complainant aleo prayed that we accounting be had 
| t of the partnership bueinese; that the partnership between 
| and Mary Moser be dissolved; that the sale to the Reinhardts be 
to be fraudulent and void; that the compiainant be declared 
the sole owner of the partnership business; that the defendants 
reed to pay the complainant what, if anything, should appear te 
him on an accounting; that the complainant ts ready and willie 
offers to pay the defrndants what; if anything, shall appear 























, etagonaa of esa tes, con olk nai ti 
odd Dans tam ds reaall peel SNL OL yeeuAey ag tant | r, | 
be ,troadetqaes off, Qonkega , Atanas he eat Hoty, tion 
auneta Ena dsind deyek SOR dix enentend ont bLoa efah sape 

ego thie an t0'h. Serortiates! sitederii® Ban inn Seca 080 ehaaeahenn 
 Cekercoasog arlkind ose adpiainlel ocd gamd (0088 te gobs 
Dm ataet war yabwem .gniataud eh te aheereswo. boi ke | 
~ten ait yd aesalend acd che aeedetie off gakbee get eoonnd owe | 
amoe eat oiee edd te ants ad? ge tact prose yw peed | 

ea nassiond ait at daovedal “ifecd~omen tn hoenensed aawit nu 
qted Gould phhov haw yokupe ah Sam torhuwet mae mbem welt dese en . 
tale qesediand eff Xo eceqeth te Lem of aofgit uted om iad om 
ett Jasit ban o£09 off Le ot Roasd molt hevtoney male & Dom x 
fealege aa adushavteh eu lo fi 3e deem aot mo heat? « sew 
qidaceatied ‘be foros opal 98h lo nommet ue ten? uae 
wed tone ae et ey ted 92 bedrewome ores Undomteataan 
yy oe orga  O0GG8 Se bodaati ae ree mtond eff to ontat edt righe 
of Lhiw act gadtoreoon tant bar out 9 mo tad aeleto tncnke tam 
~kapd oid ‘10 motacenoag has qbinroawe avtentens, ait ot hese 

@o Lavy stares ew aeliewmtal aa so) beget dmeatakamae om, “en onal 
eat Yo griwoqe th te pobiten. swtt athtadntod ant Babatersaee ; 
torlenet » Te tue mteggn gat RO, porias wea a ee 

pad od giuakd apovem te: aves beyeng oath snnn iene one, 
mawvied ghivioutiag wild tad? ponoakend qidemond 
ad adbtoindad edt vb ofee oct tude phevheeadh od on oi exit 

| petalesb ed tnontsquon rit dove qhtew hae ta Listers od Of 
Biuabaetes od dade qoesatnes Gllwreciteg odd 26 ‘omen Low * 
of sonata: biworin ypaisttyne ‘is yade tnnacta Leis ste 


4 


| te be due them on an accounting. 
| Service of summons wae obtained on the Reirhardts, but 
Vary Moser wae not found. 

On January 78, 1922, the Chancellor granted an infunee 
tiem against the Reinhardte without meotice on( without bend in age 
Gordance with the prayer of the bill; and appointed » reasiver, On 
| January 31, i922, the Reifharate Pilea a petition praying that the 
| Safumction be dissolved and that the order appointing the receiver 
| be vacoted. The Chaneslior vacated the order appolsting the ree 
| cotver upon the Reinhardts filing an indemnifying bond. 

The Heinhardte flied an anawer to the oomplainunt 's 

| baba, in which they denied si) of the material allegations of the 
| BhL1, with the exeeption of the marriage of the complainant, Mary 
Koser; and alleged thet they were the true and lawful ceners ef the 

| business, On becenber 16, 1922, Kary Moser entered her appearance. 
On December 18, 1922, the cavse was referred to a Master te ascer- 


tain the interest, if any, of the eooplainant in the business; amd 


to Aetermine whether the Relnhet4ts had knowledme of suet interest, 
| if any, at the time that they purchased the business. 

| On Decenher 19, i992, Wary Moeer filed an snewer to the 
| viii, in which she admitted that she and the complainant had been 
married and lived together, aa alleged im the bill; ad@edtted she 
had owned the business at Laflin od S2nd streets; alleged that the 
business at Ko. 5402 South ashland avenue was purehased with her own 





money end was owned sclely by her; alleged that the sale to the 








8 Was valid; denied all of the other material allegations 
bill. 
All of the defendants filed amendments te their an- 
were, pleading the Statute of Frauds, Sections 8 und 9 of the 
: end Wife act, and sections 4 and § of the Uniferm Sales act. 


ss Om Tune 30, 1924, the Chancellor found that a partner- 


sted between the complainant and Mary Roser; found all of 
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‘the other material sllegetions of the bi11 to be true; found shat 
‘wary Moser sol? the business at Yo, 6409 Seuth Ashland avenue to the 
Reinhardts for $1600, nd that the complatnant received no part of 
the $1600 ond mo part of the profits «f the business; referred the 
|\e@use to & Macter to take and hear the evidence ef an aegeunting in 
regerd to the partnership and to report hie goncluslone ef iaw and 
of facet. He appeal was prosecuted by the defendants frem thig 4de- 
‘ares. 

(m June 19, 1926, the Chanesller entered a final deeree 
‘whi ch is as follovs: 


"The court finds that on June 20, 19294, o deerse was entered 
finding that complainant an¢ defendant Kary Moser were copartners 
in grocery and delicatessen store at Ko, 6402 South Ashland ave- 
=: Chiengo, and that 4uring sai@ copartnershin the defendant 

Moser soli the property, aseste ant effeets of sald ecw 
partnership to Charles an@ Vlixabeth Reinhardt for $1800, and that 
Gomplainant received no part thereof, an? that there shewl4 be an 
Becounting between complainant ané defendant Mary Moser in respect 

said copertnerthip, and ordered sai4 cause to be reereferred te 
tan H. Weleh, Waster in Ghencery, te take an?’ hear evidenee of 

Reeourting of the said eopertoerahip business at fe, 3402 

Ashland avere, from May 96, 1990, te the date of filing the 
Paid, anc aleo that seid Master renort hia conclusions of evidenee 
soy lew as to the rights of the cemplainent against Charles and 

Sabeth Reinhardt, 
| “Court further finds from said report, evidence and decree 
| ‘that when Charles and Hlizabeth Reinnardt purchased said delicatese 
Ho and grocery store, that said business war ewned in copartner- 
nip between the complainant and defendant Mary Keser, and thet 
Said Reinhardte, ond each of them, purchased with knowledge and 
Botice of the rights of the complainant, and that said defendasts 
| Mave failed ond refused to produce any books or recorde before the 
| Master showing any accounts or treneactions of said copartuershbp 
| @f to make any accounting in said bueiness, 
“The court finde that complainsnt fe eniitled to ene-half 
if the sum which said wary Moser sold eaaid covartnership business 
the defendants Keinhardte, which sald ewm was a fair and reason- 
‘© valuation of eni4 business at the time ef the purchase of 

«ges Reinhardts. 

a aa * court finde that compleinant is entitled to interest on 
| 8814 one-half of said $1800 fren the date of said aule to the 
 *‘Beirhardte, January 10, 1922. 

7? "The court finds that compleinant paid out as Master's frees 
‘ for stenographers necessarily exployed the sum of $128, and 

A8o paid cut on the re-rel'erence of second hearing for Lavter's 

® the further eum ef $144.50 and also $44.80 for stenographer's 

» Making a total of $510.00. 

“Ordered that exceptions of defendonte Nos. 5, 6, 7, 4, 18, 
te Master's repert be an’ sre sustained, 

‘i ered, adjudged and decreed that complainant have and ree 
rer of and from defendants Mary Moeer, Charles Selnhardt and 

h Reinhardt the sum of $1,098,665 within thirty days, and 
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that won failure te do so an @xecution issue. 

“Ordered, adjudged and A4eoreed that Master's fees ef $75.00 
for first hearing, and $144°40 for second hearing ond reference, 
making a total of 3219.50, be allowed and taxed against @aid 
defendants se pert of the coets im thia euit. 

“Ordered, adiufiged and decreed that complainant have and 
recover of te defendants the other and further sum of $219.50, 
his costs laid out and expended fer atenegravher'sa fees and te 
the Kaster, and that exeqution ieeaue therefor, 

_ Ordered and deereed that complainant have and recover ef 
the defendant the other costs of sourt to be taxed by the clerk 
and that exeoution iaeue therefor,* 

From this decree the Reinhardts appealed te this court, 

Whieh appeal ia numbered 31300; and frem the deeras oll of the de- 
fendantes presecuted the present writ ef error, 

Ye have exauined the evidence and we are of the opinion 
that the evidence supports the decree of June %, 1924, and also the 
decree of June 19, 1926. 

Counsel for the defendants contend that the partnership 
|‘ Dbetween the complainant and his wife, Mary Moser, hare not been 
Proved by a prenonderance of the evidence, 

We think that this contention ie net correct. 

The complainant teatifled that when Mary Moser owned 
the store at Laflin and S2nd streets, he had several conversations 
with her in which she asked him to lend her money; that she sata she 
had to have money; that in some of theese conversations she asked him 
to marry her; that he finally lent her money, giving 1% to her in 
| Various amounts at different tines; that he gave her the first 


Gmount in November, 1919; that she promised to pay him back when 








she S014 the store at Laflin and 52nd streets; that whe sold thet 
utore and at the time of the anle waid, "Well, Nick, I wibl pay you;* 








that she then bought the store at Ho. 8462 South Ashland avenue; that 
| after she had bought that store she said te him, "Weil, Hiek, I ove 
you #0 much money, you have been lending me. It comes close to $700 
vat T owe you. We will get married and you will have that money go 
: nthe business and you will ve in partnership both ef us in this 


+" that he said, "Yell, all right, be ready tomorrow morning; # 
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that on May 96, 1920, they married; that at that time he wae 
making $45 a week an‘ that he said to her, “Mary, here is my 
Wages and thie will go in with the businews;" that he gave her 
his wages fer about four months; that ehe said that she was paye 
ing « olerk $15 a week, that there was not encugh money in the 
til, and that "If you stay home and tend te business* we wili let 
the clerk go; that he, the complainant, quit his job in Kovember, 
19205 and went te the store to work, and worked there until abeut 
_ Bevember 26 or 27, 1921; that in Hovenber, 1920, she said she owed 
= father $700 and wanted to pay him; that he, complainant, said 
=a right, if you take it out of your interest in the store;* 
that’ ene paid her father; that she said that she hed had the milk 
— transferred in his name; that enbeequentiy they quarreled; 
; that she took all the papers and money out of the safe; that she 
gait te the complainant that £f he wevuld cive her $700 or $400 he 
gould have the business, The milk license was introduced in evie 
“dence and showed that it had been traneferred to the complainant 
on October 21, 1920, for a period ending December 31, 1920, 
& lives, Minnie King, a sister of the complainant, with 
“when the complainant lived before hie marriage, testified that she 
| had a conversation with Mary Koser about July 15, 1921, in which 
: “Mary Moser said that before she solid the store at Laf‘lin and 
Send streets, she sent to her father for money; that she said her 
“Tatner lent her $700 to start the first store; that he wrote back 
. if she wante’ more money he wanted to go im partnership with 









- ir; that sche sada she Aid not went her father in partnership; 

the complainant had worked in a baker shop and had put money 

n | the business after she an4 the complainant got married; that she 
him te quit and took him in partnership beeauee the clerk was 
more money out of the t111 than she was putting in, The 


further testified that she saw the complainant in the 





How eH omks tadt, da ntoddy she tetany eer 408 OR a8 a et 


yay oe 


oe wm ak eed, wen med os hee. oat. tas haw teow. * ee 
(TS PI 
ey avay ot taitt. *qaeeuloud aid. ‘athe ab a3: Sik, ass. hae an 


“nae. aaw ein gece hise eda sade jadaaee. swet sods a esam 
“oa wk venta guoe dos ane oreds dade: toow e 088 tr0s9, ad 


toe Adiw ow. Ssagalend v2. bane bas awed ete 0% 7a dant ba “4 
Spee Cee. ai 


ctodawveit ak dot abu thup 1411 abe Lers09 oad 9d ‘tas 1a te L9 4 
| ‘tuads ‘Ehaoas eusdd boxtow baa witow ov vote oats on tro me Ot 









ak dane oe LE an 
hewn ers bine este 08 0 .todovoR a ted qaner A te 08 Ras 
os ARR a a hao 


bhes aaente Lemos od “fand aes you at bedaow ban ‘cove * 
*semose aid mt tuetedad | mw8y Xe sue ah ‘owed wax yh tteke “hi 


i aaah coe ni stat ut 
gnhe ot hed howt isin Foat baw ode tacts ptodye’ ‘aot 3 

ik ne 

tee domeans yout xitnwwpondwe dans oma aks ‘at seteotenwe 


‘ene tedd jotos wut te due tenon bn weqee oat tie Moat ms 


Hao iy 
gt 





out ened "0 ore sar! ‘eely b tere on t Sasa taeata Lee | oat 
wtve al beowhottal saw oanmois site ost senate oa coved oe 
$uwate.comon od? ot horus tenes woes fea at ‘soste ‘bewori cl oo 


hy eR SN 

sone off oan 90d galhas boltne a 0 ans Cond de 

ait bw staschs Lone9 ous % upgete a +aukt oon « Bice: rg 

‘t bi $ hovi ° ss 

oe 3 Sats het tenet ue Trait a ene ed £ Takase # 
ae diee mt A808 ves eiat toda 890i yeni ashe Cp a con 


baw ais ted, tin oxots esis ‘akon ease oxcted tna ba 
‘weet kas ase sess Pena xo estat aos, oe om 


Ree CRO 


fond otere a tod javote: boat nae toate, ot “oon to ta 9 


4 


date ahiatoas eq a om oF beanow out woo: Tories 















ey (Sy ta ie Poi ix ia cate 


i 79 amt yakaawe a oo outs fie 
Dovid nt deentetenee eae ven vm hee 


” ‘ ne Longe, he SN AN ag olla Sig a r ay al RE yh 


7 


store waiting on trade. 

Leonard King, husband of Hrs. Minnie King, also tee- 
tified that he say the complainant in the store waiting on cus- 
tomers, ei | 

The testimony of the complainant ie contradicted by 
Mary Korver, but she in turn is contradicted im material matters 
by other witnesses than the complsinant, and alse by documentary 
@vidence, and we think her testimony is unworthy of belief. 

Counsel for the defendants further eontend that the 
finding in the decree that the Reinhardts had notice of the com- 
Plainant's interest in the business at So. 5402 South Ashland ave- 
nue is not supperted by the evidence. We think that the conten- 
tion is net correct. 

There is direet and alse circumstantial evidence that 
the Reithardts had knowledge of the complainant's interest in the 
Duainess when they purchaned the Wusiness fron Mary Howser. 

fhe compleinant testified that after hie wite had 
ued him for divorce Charles Retnhardt sald te him, "I hear you 
got trouble;" that he, the complainant, said hie wife hed left him; 
that Reinhardt said you "got the store on hand,” and asked him if he 
Wanted to sel it; that he, the complainant, sala "This oaee is 
| — dependent in court;" that the estore belongs te hin and his wife; 
that: Reinhardt offered to buy the store for $2600; that he, the com« 
| Plainant, said, "I cannot sell it. It belongs to my wife and x;* 

Mat Reinhardt said, "Get a1) what you can out of her;” that ateut 









‘months later Reinhardt spoke to him again about the store in 

t ‘ presence of Mre, Minnie King end her husband; that Reinhardt 
. ked him, the complainant, how he was making out; that anytime he, 
# complainant, Wanted to sell the business, he, Reinhardt, would 
‘that he, the complainant, said “Wait till the court decides. * 
Bre. Minnie King testified that she had a conversation 
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with Charles Reinhardt about November 1, 1921, in her kitehem and 
that her husband and the complainant were present; that Seinhardt 
said, "Kick, hew ie the ease coming?;* that Aelmhardt said te the 
 @omplainant, “Do you want to sell your half interest in thet store?;* 
that the complainant said no, that he ¢owld not de anytuing unti} 
| the case was decided; that Reinhardt zaid he would buy the moment 
that the cospisinant wanted to sell, 


a 


; Leonard King, the husband of Mra, Minnie King, testi- 
4 


— fled substantially the seme as bie wife in regard te the conversa- 
, 

i - fhe evidenee further ghewe that on Janusry 7, 1922, 
“waite the suit fer divorce between the compiuinant and Wary Koger 
‘., pending, the Reinhardte and Kary Boser entered inte « vritten 
aa for the gale or the businega at Ko, $402 South Ashland 

te the Reinhardts; that in the eult for diveree the complain 
“ant had filed an anawer, claiming an interest as partner in the 
‘business; that an order had been entered restraining Kary Moser from 
mnteg er disposing of the business; that on January 16, 1922, on 


“the motion of Mary Moser, an order was entered dismissing the die 
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ae 










suit; that on the same date the Relnhardts gave Mary Moser a 
for $1406 in payment for the business, 
| Counsel for the defendants further contend that the 
een of June 30, 1924, and June 19, 1926, are not in harmony. 
. ‘The argument of counsel in this respeet proceeds Largely 
the assunption that the Reinhatate 4i4 not have knowledge of the 
© ae nant's interest in the businese when they bought the business, 
| nat opinion they 414 have such knewledge. In this view the de- 
Fees haruonize, Yurthernore, 4f the bill of complaint should be 
tru a as alleging that the complainant was entitled to the entire 
S, and not a half interest in the business, the fact that the 
or found that the complainant was entitled te one-half the 
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gum for which Kary Hoser #ol14 the business te the KReinhardts, vould 


not be such a variance as would require a reversal of the decrees. 


Heyman v. Heyman, #10 Tl1i. S24, 540. 


Counsel for the defendants further sontend thet “the 
alleged ante-nuptial contract for the partnership was not in writing, 
and being in consideration of the marriage, was void and unenferece~ 
able.” In support of their contention counsel eite the cases of 
BeAnoulty v, Keannulty, 120 Ill. 26, 33, 34, and Richardson vy, 
Richardson, 148 111. 863, 567, which hold that marriage is not 
sufficient to take such an agreement out of the Statute of Fraudce. 

It is permissible for husband and wife to form a partnam 
ship with cach other in business, Heyman v. Heyman, 210 111. 824, 
B32. Although the partnership agreement in the case at bar wae not 
in writing, we are of the opinion that the performance of the parol 
Gontract took the contract cut of the Statute of Frands. The sole 
Goneideration ef the contract vas net the marriage. ‘The complainant 
hea lent Kary Moser money before the contract was made, and part of 
the consideration of the contract was that thie money would be con- 
sidered as having been invested in the business. In other words, 
Andependentiy of the agreement to marry, the complainant setuslly 
“purehased an interest in the business for a money consideration, 







nermore, he gaye his time and services in assisting te conduct 


business. We think that the case at bar does not come within 


Tule announced in the cases of MeAnnulty v. MeAnunulty, supra, and 


ghar BOM V. Rich 


te 
° 


It in further contended by cowisel for the defendants 
hat there wes no transfer or conveyance in writing of the business 
f Mary Moser te the complainant, ae in required by section 9 of 
68 of the Illinois Statutes relating to Husband and Wife. 


@ ie se follows: 








Aisrow ght bsedale ®t ont. ot RAO TERT pate ion svea.08 Yani, P 
mre sand Sail to Lanxexe, s otlupet Rigow se ao nn die 
: ORE O88 TET Oe nes 


“eae facts pie “aan xu" afnonanrer ont xt eal ae on 
Ws Sa page 
wands iw at tom ears qhiarentteg one ae feartave Leltew ie 
pyc y (SS Soap OB! SP ae iy of eet tha 


sore anny baw pag ts ean wopalytan este te Paatgpdarbeet aoa ma 
Ny tc) RRS ie Se MM Se a ata Gan Le at RUE 


eo acess ont otis feanuaa mol?u03.02 uest Fond Bi: awe at 


at agabsasien A he be BE 8 ELL ots sWidunaned ae th 
. tom al ope tvne taut bes Aohse Tae 608 aa ‘pox : Kaaba 


aeneus PAUP AL Ea Oe Colt ie et eu ie 


} about te etudast edit te tua taesow age co down’ falas ad as 
@antisg @ aio of otiw bae haadamad ‘Toll eidien Lane g ak or ene 


pity ee wae Aggy s . 

en ‘fa ors ee eee ed ak mailto eas por 
ne oly oie yay a a eg Be faye ‘hy 

fon ar ‘ad py ane ade a aoe tHe adstatenst0¢ edt syerodd LA 





. se 










Ky cdi 





“ 





me TIONS ARE: get a Aiea ‘i 
kona owt te eonnunste¢ oat saute sokatce hepa to ome oe een 
Fae: NBEO I ays ao binge: tect ab 9G. OR dasa 


















ofos oat shuar’ i) otetess exia e tne teantaco ot Xoot 
oy a BY oe # ee LE Aah’ Jfty £ hist if Cie Mele 7 Sats Leh Cane Be a 
toate anos eat sana beta add Pos ane teertnes ade, Peat: 

{ OP sf eS iy i ie 
te bang hae seban enw teardacs net ere'ted Wreto peg! biel f 
. 00 of biiew ven ebay jase cay sontdane ext bo nok tone stone 
‘ fe . iS hte #2 aa ng a ( 
“abrow ‘uediae at seagatesd ot ak Bedesvat med gaived ae bet 
Peat Hiei * ie Le Me ie me ii RNG 

“Miauten: “Guan eLqmcce ond item °@ sapnas tys edd %o vs 

ure ws RR A Ba vy. Se 

nedswroh bases yesiom ry met apoatoud ond ab nape a heme 
#5 AS, RING ata Sere we Ape Shit, ek 
tovhaee os ere al aa tree baw Laoned a bel byithd he an 
ek eae: RA Aas 
abaaie amos aa mot wd te nao ent teas meres az atta 
ERS ae ea. BL Ld 
; (apaage te goose oad wt Aeraagpestii 


tay iy) Mh Ti wee nage 














azuhaetab eas sot fonsweo we foie , 


asontoud ate ‘te pata ter a sonayevnca “4% mien 
ca bids Para ae pont 
“te @ aoivoen xe dextopes a2 bond peer no ae 


ake ban Paadount of aahteton an andeg® a Lost. Li 
Meg SMO % PTA A RRR Wee Ne) i SS 


- 


lm 
“g7 


il 


*A married women own, in her ewn right, real and per- 
sonel proverty obtained deseent, gift or purchase, and mane 
age, sell and convey the same to the same extent and in the 
game manner thet the husband can property belonwing to him: 
Provided, that where husband and wife ehall be living together, 
no tranefer or conveyanee of goods and chattels between euch 
husband and wife shall be valid ae against the richts snd ine 
terests of third persons, wunlese euch tranefer or convey~ 
ance be in writing, and be acknowledged anid reserded in the 
game manner as chattel mortgages are require’ te be acknowl edged 
and recerded by the lawe of thie State, in cases where the 
posseesion of the property ile to remain with the mortgagor,” 

We do net think thet the statute is appliiesble te the 
facte in the case at bar, In our interpretation of the evidence 
the Reinhardts had full knowledge of the fact that the complainant 
had an interest in the business at the time that they purchased 
the business from Mary Keser; and the Reinhardte also ‘knew at the 
time of their negotiations for the purchase of the business that 
there was a suit fer diverce ponding between the complainant and 
Kary Moser; and that the complainant had refueed to consider an 
offer from Charles Keinhardt te purchase ¢he businese because of 
the pendency of the suit. In thie view of the evidence the Kein- 

hardte are not innocent third parties, On the contrary, in pure 
@hasing the business in the cirowetances, they were wrongéoers as 
te the complainant, They should not be permitted, therefore, te use 
the atatute to relieve themselves from the reeulte ef their own 
| Wrongdoing. 
; Yer the reamons stated the deeree of the Chanceller 
_ ds affirmea, 
te 
ae AF¥IRRED, 





ly, P. J., and Matohett, J., concur, 
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_-sroxars MOSER, ) 
Appellee, 


vs, 
APPEAL FROM CIROUIT COURT 
BOSER et al. 


OF COOK counTY, 


Appelt ants. >) 
Kes! 


WA, JUSTICN JOHNSTON DELIVERED CE OPINION OF THE COURT. 


Thie is an appeal by Charles Reinhardt and hie wife, 

th Reinhurdt, from a deeres in favor of Bicholas Moser, the 
Lainawit, in a suit im equity brought by the complainant 
inst the Reinkardte and Wary Koser. 
Thies appesl was conselidated for hearing in thie 
rt with the writ of error Ko, 31192, in whieh the same parties 
* interested and which invelves the some questions as the ape 
We have rendered a decision in the writ of error 
io. $1192, in which we affirmed the deeree of the Chancellor, 
u ; decision ix eon trek hing on the questions presented in the 
ros at appeal. 
The decree of the Chancellor is affirmed, 

AFFIRMED, 


urely, P. J., and Matehett, J., concur, ae | 
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CHARLOTTS A, NICHOLS, 


Appellee, 
APPEAL FROK SUPERION COURT 
V3. 
OF COCK COUNTY, 
YOUR CAB COMPARY, a pL 
Corporation, DAA Ae °. 
Appeliant. yd 44 lt rhe 


BR, JUSTICE JONNGTON DELIVERED TUR OPINION OF THE COURT. 


faite fs an action brought by Charlotte A. Hichole, the 

aintiff, against Your Cab Company, the defendant, to recover dam 

ages auetained by the plaintiff when struck by a taxicab driven by 
. chauffeur erployed by the defendant. 


The case was tried before the court and a jury. The 

















returned a verdict in favor of the olaintiff in the sum of 
DO. The court entered Judgment on the verdict. From the Judgment 
defendant hae prosecuted this appeal. 

The accident oceurred at the intersection of Vincennes 
fenue and Oakwood boulevard, thoroughfares in the city ef Chicago, 
} about 9:30 o'clock p.m, Vinsennes avenue rune in a northerly 
southerly direction, and Oakwood boulevard in an easterly and 
ly direction,, 

The evidence relating te the manner in which the acei« 
A happened is sonflieting. 
q . On behalf of the plaintizf the testimony in substance 
that the plaintiff was on the east side of Vincennes avenue in- 
i i< to eross Cakwood bovlevard at the intersection of the 
re te; that whe reached the safety island in the eeater of the 
: ‘ fon; that she looked te the weet and sae the taxicab about 
z | bleex away, coming from the west; that at the time she saw the 
tes “it was kind of slowing up;" that she then started to croas 
en she had taken about one step after leaving the safety 
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island the taxicab struek her; that the horn of the cab was blown 

at the time; that when the horn was blown "the cab could not have 
miesed hitting her;* that the taxieah was going at the rate of about 
fifteen miles an heur; that after striking the plaintiff the taxioab 
went 2 distance of about ite length befere 1% stopped, 

There wae testimony further on behalf of the plaintiff 
that several hours after the accident the sen of the plaintiff saw 
the chauffeur of the taxicab at the heepital to which his mother had 
been taker and that im « conversation with the chauffeur, the chaut’- 

feur said that when the taxicab struck the plaintiff he was looking 
for a nwber hie passenger had given him an¢ that he ai4 not see the 
‘plaintirr, 

On behalf of the defendant the substance of the testi- 
Bony is that the plaintiff “etepped out from behind the safety 
“gone peet right in front of the taxicab; that the taxicab was about 
‘four feet away from the plaintiff when she stepped from the safety 
Asian; that the horn of the taxicab was blown, but that just at 
“that moment the plaintiff had stepped off of the safety island; that 
the taxicab was going at the rate of nbout twelve miles sn hour. 
| Counsel for the ‘efentant eontenda that the "plaintiff's 


witnesses show a state of facts which indicate that, aa a matter 










: law, the sole negligence wan on the part of the plaintifr." We 
to not agree with thie contention, The plsintiff testified that be- 
she left the safety ieland she leokad west on Oakwood boulevard 
Ma saw the taxicab couing on Onkwood boulevard from the west; that 
| Wee a helf block away ond wae "kind of slewing up." This testimony 
ree ® 2 question of facet and not of law, am te whether she or the 
of the taxicab wan negligent. 

On @ consideration of all of the evidence we are of the 
: that the verdict of the jury wae not manifestly against the 
e of the evidence. The testimony ie conflicting and the rule, 
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Whies is a familiar one, is that in such state of the record it is 
the special provines of the jury te deternine the eredibility ef 
the wltnesces, the probability or improbability of their testimony; 
ané that a court of review will not interfere with the verdict wn~ 
Ress it is manifestly against the weight of the evidence, Hale 
Harvester Co. v. Hale, 201 Ill, 131, 146. 

Counsel for the defendant further contend that the 
‘court erred in permitting the eon of the plaintirr toe testify am to 
the statement that the shavffeur made to him at the hespitel, and 
tn fllowing the trial attorney for the plaintiff te diseuse the 
“Statement in his argument to the Jury; that the statement was net 
of the res gestae, but was & narration of a past event; and that! 
under the well established rule the statement was, therefore, inade 
Missidle. 
‘ We think that the defendant is net in a position te 
assign errer on the ruling of the court for the reason that the 














Pd shore that om the trial only a general objection and net a 
cific objection was made on behalf’ of the defendant, At the 

the testimony waa being given, the trial atterney fer the de- 
dant eaid, "I object te that uBless the parties were presen:.* 
triel attorney for the plaintiff asked, “Unless who was present?* 
trial attormey for the defendant then said, "I object, make a 

L objection,*® 


It is the well eetablished rule that obfections to evi- 


tuust he mate apegifte. Chicago snd Bastern Tllinoie R. 8. Ge. 
eiiage, °F Th1. 129, 15%, 133; Diuinele denteal Re Hs Oe. x. 


B. 206 Th. 623, 5353. In the ease of Ston reat ¥¢ 1 O42 
» 42 TLl. 85, the court paid (pp. 04, 95.) "It han deen ao often 
Md by this court that objections to evidence must be specifie that 





Ass become the doctrine of this court.* It hae been explicitly 
Ld that objections innpugh form as “I object" and "derense 
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objects” are insufficient. Jourden vy. Patterson, 10? Bien, 602, 


604; Hutchinson v, Whitmore, 95 Mich. 592, 593; Crabtree vy. Van~ 
hoozier, 53 Ko. App. 405, 411, The evidence was not of euch a 


Gheracter that it was wholly inadsiesible for any purpose whatever, 
Tt was competent evidence if the proper parties nad bean present, 
The attorney for the defendant should have made hie objection in 
Pegard to the parties specific when he was questioned in that res- 
pect. Instead of doing that he abandoned the objection in reference 
to the parties and obfected generally, 

Tt te further contended by counsel for the defendant 
that the court erred in persitting the trial attorney for the piaine 
“eter in hie argument to the jury to refer to the fact that the ehavf- 
feur of the taxiead was under arrest for about two hours after the 
‘accident. 


the obly objection that wan made on the trial by the 


Brial attorney for the defendant to this argunent was that there was 


“he evidence to show that for two hours he was kept in the custeday 
a the police officer,“ 


a 

4 
cal 
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We think that there was evidence on whieh the argument 










Wd be based. Furthermore, as was suid in the case of Henry yx. 


ea that every lt ceakahuaiel of low or of faet will have the 


of exciting improper prejudices, The inetructions of the 
and the goo4 senge of a competent jury ore a sufficl ent pro- 
ign agatnot ordinary errors of statement and falee arguments of 
wn se! «* The reeerd showe that the verdict of the jury wae not the 
D t of passion or prejudice, for they anewered “Ko” to « epeetal 
atory as to whether the taxieab was wantonly and wilfully 
ageinst the plaintirr, Moreover, the asount of the verdiot 
negatives the idea of Passion or prejudice, 

Counsel for the sefendant further contend that the 
is excessive; that the amount of the verdict is “uneonscton« 


In our opinion the contention is net eorreat. ‘The only 
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Physician who testified in regard te the injuries of the plaintiff 
wae the physician who attended the plaintiff, He temtified that 

he saw her at her heme at shout 11:30 o'clock the alent of the aa- 
ident; that he feund her bruised terribly ail over the bedy and 

in a state of nervous shock; that she had « laceration of the right 
knee stout half an inch deep, extending to about four inches below 
the knee: marked contusion about the mee joint, hematoma around the 
Joint, contuelons on the right arm ond hip, and a deep laceration of 
the right orm; aleo a deep laceration of the right thigh, extending 


te the hip and about three or four laches below it; that she had a 
fracture of the right rib in the axillary line; that she had a two 


inch laceration of the chin sbout half om inch deep; thet ehe wae 
in a hysterical condition; that there was a fracture of the seventh 
Tid on the right side; thet ligamenta were torn away from the hone 


om the inner pert of the thigh; that the extensor museles are en 
the anterior surface of the thigh; that he saw her eix or seven 


times; that she was about sixty-five er seventy years old and that 
she impreved slowly om seeount ef her age; that during this time she 
‘Was absolutely helpless and in a great den) of pain and adilacomfort; 
that she had nurses; thet she still has some imp and that 1t will 











be permanent; that while he was treating her she had intense pain 

ig 

me would nerem it touched, 

the plaintiff testified that for a time she walked with 


Putches and later with a cane; that she susferea pain; that she 
taken care of like she wae an infent, 


For the reasons stated the Judgment of the trial court 
® affirmed, 


Sly, P. J,, and Matehett, J., oconeur, 
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STBVART 2, SBAMAN, 
Appellant, 


~~ 


APPEAL FROM SUPERIOR COURT 
OF COOK COURTY. 


v8. 
BAST ST. LOUIS COTTON GIL 
Appellee. ) QAA TA wag 3 


he: entin Lo 


Ske, 2S 


MH, JUSTICE JORNSTON WELIVERED THE OPINION OF THE COURT. 


Thie is an eetion brought by Stewart ©. Seaman, the 
Plaintiff, to recover from the Bast Ot. Louie Cotton 611 Company, 
the defendant, two bonuses of 910,000 each, which the plaintirr 
alleges the defendant sgreed to pay to the plaintiff for developing 
& process for a profitable use hy the defendant of cotton fibres, 

The ease wae tried belore the court witheut a jury. 
(“The court found in faver of the defendant and entered judgment on 
the finding, ¥rom the judgment the piaintiff has proseeuted this 
' The plaintiff claims the first henne aiden the fallow- 
Ang written contract: | 


"EASY ST, LOUIS COTTON OIL G., 
NATIONAL STOCK YARDS, ILL. 
April 15, 1019. 
Br. Stewart @. Seaman, 
17 Battery Place, 
Hew York City. 
Dear Sir: s 
Confirming our verbal agreement, we provose to Loy 
your services, effective today, and if necessary until the let 
of July, 1919, at the rate of $750.00 per month, In the event 
+f your vork having been completed before that time your services 
_ +&04 compensation therefor shall cease. 
You are to give us your full time for the investigation 
of a profitable use for our fibre, Such use to be determined 
ay by the operation of our plant for six montha and ite con- 
operation after that time. We are to be the sole judges 
_ &@ to whether any use you may discover and present to us may be 
_ sufficiently profitable to start the operation of our plant and 
dn the event of our having operated the plant for six months 
4 Vo continuing to operate it, you are to receive a eash bonus of 
- 926,000 in addition to the salary of $750.60 per month to be 


ay « 
Me 
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paid you during your research. 

Ve are te reimburse you for any expenses inourred in 
the said research but any expenditures that may involve an amount 
in excess of $280.00 must first be referred to use fer ow approval 
before such expenditures are made. You are also to be reime 
bursed for any expenditures for materiale, supplies or equipment 
necessary for investigation. 

All data and information which moy be the reeult of 
ig investigation or any patente that may result frow it, are 

o be the exclusive property of the Bast O¢. Louls Getton O41 
Company. You are to conduet the investigation in such manner as 
ee may deem best and all data and information which you may ob- 

ain ies to be of a confidential nature and to be given only to 
the East St. Louie Gatton 012 Company. 

It must be understood that no use could be made of 
the fibre unless the mill is running te the eapacity ef at least 
an output of fifty tense per day. 

Yours very pte 
Bast St. Lowls Cottom O11 Co., 
By J. 9%, Stull, 
Accepted by Viee Pree. & Gen. higr. 
&. &, Seaman,” 


The plaintiff claimed the second bonus under an ale 
leged oral contract in whieh the defendant agreed that if the 
Plaintiff would continue in the defendant's employ after the ex- 
Piration of the first contract, the defendant would pay the plain- 
tiff an additionsl cash bonus of $10,000 when the first cash bonus 
of $16,000 was payable, namely, after the defendant's plant hed 
deen in operation for six months and had continued to operate 
thereafter. 

The defendant alleges that the plaintiff dia not “in 
and by bie investigation ef a profitable use for the fibre manu- 
 *faetured by the defendant, and as a result theree!, dbecover and 
present te the defendant a profitable use for such fibre manufac. 
tured by the defendant; that the defendant never determined that 
the Plaintiff had discovered ani presented to the defendant a 

profitable use for the fibre aunufactured by the defendant by 
the operation of its plant for cix months after the presentation 
te the defendant of the use for seid fibre discovered by the 


: 







tiff er otherwise; that the defendant never operated its 
Plant for six months after the presentation to the defendant 
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ef the use of said fibre discovered by the plaintiff in and about 
the utilization of said use, nor did the defendant continue auch 
operation after said six months; that the defendant did net at 

the expiration of said three months, or at any time, promise the 
plaintiff that if he woul’ continue in the employ ef the defendant 
at a salary of $750.00 per month, or any other sum, « further bonus 
ef $10,000 would be paid te him, and that the plaintiff 414 net, in 
Feliance upon and in accordance with any such promise, continue in 
the employ of the defendant ao alleged; that the defendant has paid 
te the plaintiff all of the salary, compensation, and consideration 
‘At agreed to pay him for all his services in saia declaration re- 
ferred to, that vere earned by the plaintiff and ever became due te 
him from the defendant, and that the defendant i not indebted to 
the plaintiff in any oum whotaoever," 

The controlling questions in the case are questions ef 
‘fact. To state and discuss in detail all the evidence would unduly 
extend this opinion, There is conflict in the evidence on some of 
me material Lesues, but according to our interpretation of the 
‘evidence, the preponderance of the evidence clearly establishes the 
‘following essential facts: ‘The plaintiff was an expert chemist. 
he defendant company, which was owned and controlled by Armour & 










any, of Chicago, Illinois, and which was iocated at Kast St, 

is, Iliijnois, primarily was a cotton seed ofl mill. John Walter 
was the vice-president and general manager of the defendant 

- In the precess of extracting o11 from cotton seed, it is 
sary to remove the cotton fibres that adhere to the cotton seed 
ie done by means of a machine known aa a cotton Llinter, which 
the lint from the seed by centrifugal force without “breaking 
F injuring the seed," All of the lint is net removed when the seed 
) un through the linter machines the first time, and the seed is 


; ‘through the machine a second time to remove the fibres still 
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adhering to the seed. ‘the cotton fibres which are removed when the 
seed ie rum through the linter machines the first time are called in 
the trade first cut iinters, and the fibres removed the seeond time 
are called second cut Llinters, These linters were a standard product 
te an ofl mili. “here was always a market for them. After the first 
an4 second evut linters are removed from the cotton seed, the seed ie 
put through hullers where it is crushed for the purpose of separating 
the meate contained in the eonter of the seed fram the shell and sueh 
aéhering cotton fibres az still remain, The separation of the meate 
from the shell is accompiisied by shaking sereene through woieh the 
Meats fali, and on which{the ateli and fibrous mass collieet and then 
fall off. ‘this fibrous mass is imown as cotton hulle. The cotton 
hulle may then be ground by one of many preaesses for the pwurpese of 
Fenoving atill another grade of evtten fibre whieh: is known as eetten 
hwli fibre. ‘This cotton hull fibre is distinguished from the first 
a2@ second cut linters which are renoved from the seed and not frem 
the hull, im that it is usually somewhat shorter and often contains 
‘ on seed shell, Sarly in the Yerld war the demand for cotten lin- 





in the manufecture ef munitions increased to such an extent that 
. Was a shortage ef cotton Linters, and a large demand arose fer 
eotton bull fibre in the manufacture of munitions, The defendant 

n inte contracts with munition companies ‘eo furniah them 











eotten hull fibre. In order to fill these contracts the defend- 
erected # separate cotton hull fibre plant at Zast St, Lowls, at 
appreximately ef half a miliion dellars, ‘The maximum daily 
diy of thie plant was from 250 to 300 tons. When the war was 
the demand for cotton hull fibre for manufacturing munitione 

« Prior to prohibition the defendant had sold the hulls te 

: t leries at Peoria, [llineis, where they were mixed with refuse 

M the distilleries and used as w feed for cattle. After prohibi- 
B vent into effeet this market for the hulie was closed and there 
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was no other practicable market for the emie of the hwlie. In cone 
sequence of the lack of a market for cotton hull fibre and ecotton 
hulls, the cotton hull fibre plant of the defendant was idle, thera. 
by causing a lose to the defendant of about $300 a day. To remedy 
these conditions the defendant was endeavering to Sind a new use 
for the cotton hull fibre. With thie end in view, Stull, the vice — 
president of the defendant company, consulted thé plaintiff, Stull 
@xplained the entire situation te the plaintiff and asked the plaine 
tiff if he thought he could find a use to whieh the eottem hull fibre 
could be put, so as to afford the defendant a continuous market for 
. the cotton hull fibre. The pluintiff stated that he was confident 
he could find « use for the cotton hull fibre and suggested the 
: possibility of using it for the manufacture oF Goliulose acetate, 
Moving picture flim, artificial silk, leequer and vaver. The 
plaintiff was shown through the cetten hull fibre plant of the de- 
“fendant anf also the defendant's of2 mill, Tae cotton hill fibre 
: Plant was idle at that time, As he went through the cotten hull 
‘fibre Plant the plaintiff pulled apart numerous bales and inspected 
the eotton hull fibre, and from time to time “advanced some of his 
ideas." ¥inally the contract of April 15, 1919, heretofore set out, 
was entered into between the plaintiff and the defendant, and the 
Plaintiff at once began experimenting with the eotton hull fibre 










With o view to making a successful paper pulp for the manufacture 

: Paper. The defendant had to equipment for making the pulp, and 
Was the intention of the defendant, if the process proved suc- 
#eful, to build « plant for that purpose. The plaintiff con- 

ea hie experiments with a view to making pulp paver out of the 
e tton hull fibre at the Little Laboratery in Boston, Kassachusetts, 
the Penobscot Chemical Fibre Company at Great Yorks, Maine, 

. 4efendant shinped cotten hull fibre to the plaintilf at beth 

of those places to be used by the plaintiff in his experimente, 
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‘the plaintiff did met use cotton Linters in his experiments. After 
; experimenting for some time the plaintiff? eonvineed Stull that he 
‘ had developed a process for making @ pulp out of the cotton huh 
fibre that cowld be used successfully for manufacturing paper, The 
pleintirr was enthustastie sbout the procesn and ec war Stull, S6 
: enthusiastic wae Stull thet he agreed to give the plaintiff an ade 
ditional bonus of $10,000 on the same terms subetantially ae the 
“first bonus. It was kmown to both the plaintiry and Stull that 
“other companies, namely, the Southern O42 Company and the Amertean 
Gotten 012 Company, were making experiments with cottom fibres with 
8 view to using the product in uenuFacturing paper; and the plsine 
“ure and Stull realized that ae a business proposition neither the 
defendant nor the other companies could donduet an independent 
ess with suecessa, Hegotiations therefore were begun between 
“te GSeuthern Cotten Gil Company, the Amorigan Cotton 642 Cowp any 
the defendant fer the purpose of wilting. Heither the Southern 
Patton 011 Company nor the American Cotten O12 Company had any 
e mo hwll fibre; they had eotten linters, Furthermore, it was 

















that the United States Government had a tremendous stock of 
linters on hand, an4 that the priee of cotton linters had 
cheap, According to the téstimeany of the Plaintiff Hoekeli, 
sentative of the Seutharn Getten 641 Company, otate? that his 
iy had burned up a large amount of their cotton linters rather 
to continue to pay insurance on them. In these clrounstances 
e Pleintirfr and the defendant decided te abandon the plan 
enting with cotton hull fibre and to Join with the 


of ex» 
other two 
mies in experimenting with cotton linters, At Hopewell, 


» there was a large Supply ¢f eotten lintera and there was 


there owned by the Dupont Compony which could be rented fer 
eFimenting with cotton linters, In this connection the plain- 
a testiries as follows: ! 
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"Romenber, the hull fibre does rot have to be out aff of 
the cottan hulle, but cottom linters fust be out of f from the 
eotton seedy #0 it wae » commereial condition that exletea at 
the ent of 1919 when we tock over the Dupont property, that br, 
Haskell atated «-- meant that we wowld have te switeh our raw 
material from cotten hull fibres to eotten linters and aeked 
at that mecting in Savannah whether I knew if we eould cook 
cotton linters making ae satlafactory a preduet ae we hed in 
cocking cotton hQli fibre. I told nim that I theaght we could 
do #0; but what theese interests wanted was net an opinien but 


an exact test." i 
She combination of the three companies was formed and 


the plaintiff? was sont to Mepewell as agent of the combination, 


‘The salary of the plaintiff was advanced by the defendant each 


‘Month, and the other two companies paid the defendant on the basis 


of one-third each, Gubsequently in ware, 1920, the three came 
panies were crammised inte a company mown as the Stamsoeott Com 
“pany. Stull resigned from the defendant company and beesme the 


general sales manager of the Stamsocott Sompany, ‘Thore vas no 


interruption or change in the management of the business or the 
‘Operating of the plant when the Gtameocett Compatry wae organised. 
: business and operation of the plant ecentinweda ag it had before 
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the plaintiff was agent of the three eoupanies, The plaine 
Temainad in the expley of the Stamsocett Company and his 
wae lnoressed te 9900 a month. By Hare, 1920, the 

if developed a pulp which was considered good enough to 
sent to the trade and the Stamsocott Company began the sale 

F the pulp. the same process exactly was used by the plaintiff 
he was agent for the three compunies and when he was in the 
ent of the Stamsecott Company in developing the cotten 
into pulp, a8 wae used in develoging the cotton hull 
into pulp. The Stamaocott Company used some cotton hull 
as well as estton lintere, The business at Hopewell cone 
aw from Hareh, 1919, te June, 1923, Im 1991 the plant was 
ut down for five or seven months, In 1923 it was permanently 
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I soved. The business at Nepswell was net succeseful. The Stamsce 

) gett Company lest upproxtmately half a million ef dollars. The 

{ eetton hull fibre plant of the defendant company at Zest St. Loute 
ata net operate, It wae practically idle. 

| ¥ron the facta whieh we have stated we are/ef the 


epinion that the conclusion necessarily follews that the plaintiff 

















Ae not entitled te recover, 

It is contended by couwisel for the plaintiff that the 
dence shows that Stall promised the plaintiff that the contract 
the plaintisr ast the defendant would met be affected by 
“the Ofganization of the new bueiners at Hopewell. ee do net think 
at the prevonderance of the evidence eatabliahes that facet. The 
Ntiff testified te that fact, but Stull denies it. Further- 

e, there is evidence tending te render probable the testimony of 
« Gn June 21, 1922, the plaintiff wrete a letter to the 
Stam: eott Company demanding payment from that company of a benus 
/ ‘ f $10,000, In the letter he said: 
"On Mareh 31, 1919, 1 made a proposal te Mr. Stull, then 
| Ylogeprontdent orf the Rast St. Beuka Cotton O11 Company. Sub 


 S@quently this proposal was modified by the East St. Louts Cote 
_ ten Cil Company to pay me a bonus of $10,600 in cash as and when 


es h "Btaaeeentt. company, pith sr i cabal tg proaise the rN a 
i, The plaintiff further stated im the letter, "the bonus 
# deen due and payable to me ince January let, 1921, ‘nder the 
tances I am submitting herewith formal request for the pay- 
t oF $10,000 in eash with interest from January let, 19m." 

From thie letter it is clear that the plaintiff is 


it Telying on the contract of April 15, 1919, with the defendant 


. a 


Bpany, but considers thet contrect as having been merged into 
socett Company, He is holding liable only the Stamsocott 
But the present action ie against the Best St. Leutis 


, 


| 


SPOILS Ee eae ee oa 


rf 
i 


SS OSE RE RS 
Loa, mitten Sr ms 













one ts wee ~feftaneoaws 9 ene eaw ikewe gon te eovaiend nn 
ee ee Sf EY. % 
att: semacioe ‘te coo ae a ‘es Mototerece = eee wi 


ohh ‘eineiseeng eww Ce ase are: Aa re 
ont ‘ye\ens ow potaga owed ow ae bite. agent ‘eat ee bx 
Pe eth ty bath igen we 
Vetdahete éah tad? awal tert vllussesoos aotavionas’ edit taltt wie hath 
steVOGOT 8 heats itas som. 
end dad ith babe fey add x8? feomoe yt hebaesvace el Ps aa he 
font tiow oft fade Tritsia lq edd peateecq Shee aaitd even soanne 
(“ee hotootian ad For River sasbasiteh end bow Vrasabe Le ve ow 
dnids gon eh a8 .Sieweqek te: eyo mand wae ealt to. mt | 
ont , 390% tone aeel Masew secedive edd te eoannananeese t/°th 
atattie® (sti aelaoh Lint tye , too? tadd 03 pawttomed nbe ata 
te You tase ont 4 Lhotong: Reh mee: eH wat hows socebive wl eteati em 
eaten asttes « atorw Pedtadese old OROL, +18 nat sD hs 
auned « ‘ke eRe geee: deus Kot saowyog guijanaes. eamaued diowe 
“thine on wrtod ond ak, “woayont 
wedt ;£owee . ot of Laeecetg * oma I (eeen yee Kosai «0° ot 


dpi «oer ge iiQ. aotte? ehluot .38 tend out te soabia 
“$08 wkwod st tue® oes qd Pedtibem eae hot yt 2-9 wane 



















mee bus te Hand at OOO, 88) to sumed « oa 


oa of se mina ae 


sb aw Dee 37 aang 
exrod oar? (ter sod ‘edd ak betede tesgty't! sti snabetie pitt 
any Keb 4 LBOL peek {Karey ooete pm ad ofdayed bale ast: 


hn 


syonbuinee add vlad ragailae L eitoe ate . an . 
aivet 6#0 tmat ot Soahage wdinom ! 


~ 


Getton O11 Company. Furthermore, the plaintiff is demanding pay- 
ment from the Stemeccott Compeny ef only one bonus, apoarently 
heaving abandoned all cleim for the second bonus, Im this connee- 
tion both Ghandler, president of the defeniant company, wnd Koogh, 
attorney for Armour and Company, teetified that in conversation 
with then the slaintifr oleimed only one bonds, If the contract 
with the defendant was marged into the Staneocett aed" oe ax the 
Plaintiff himself snys it was, then Stull's promise, if/any legal 
effect at ai1, would be binding only on the Stamaocott Company, 
whieh (de not a defordant in the gresent action, Gince the Stamec- 
 « @0tt Company, however, was composed af two other companies basides 
“the defendant eompany, it is highly improbable that Stull would ate 
tempt to bind the Stamscestt Gompany in the matter of the plaine 
4ft's bonus by a more informal oral promise to the plaintiff, 
Moreover, sinoe the plaintiff te claiming two bonuses in the prea- 
“ent eetion, tt is diffieuwlt to wnderetand why, im bis letter from 
“whieh we hove quoted, he refers to Stull's promise ae to ene bonus 
only. In ony event the plointiff should have explained why, ace 
Srding te his letter, he accepted without protest Gtull's promise 










‘te te one bonus enly ont 444 net ineict that Stull sheuld inelude 
in the promise the other bonue alee, The ineonaletent sesition 
. whieh the plaintiff ploees himself by hie evn letter renders 
, ble the etatement in the Latter that Stull promised that 
bonus would remain in Terese with the merger," 
Counsel fer the plaintiff further contend that the 

on of tie plant at Aepewell by the three companies fer 
the plaintirf was acting an agent, and slseo the operation 
y the Stamsoeott Company, wae the operation of the plant con- 
exp: by the written contract of April 15, 1919, between the 
amd the defendant compeny. 

In support of thie contention enunsel for the plain- 
that the term "fibre® as usok’ tn the contract was used 
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fim ite generic sense ond ineluded both eotten linters an! smtton 
en fibre; that the words “plant* and "mill," as uwed in the cone 
tract, meant a plant or will wherever the defendant might operate 


Bas, whether areeted, wiather to be erested, or whether rented frem 


er ce ant pe Ss ——" ee 


ethers; that at the time the contract was exeeuted the defendant 
a had no pulp plant at Masi St. Levis, and that both the plaintiff 
* and the defendant contemplated that this plant should be lecated 
é, where it could be wost cheaply operated; that the plant at Hepe- 















_ ‘Well was operated in the manufaeture of paper pulp discovered by 
the plaintirr; that "it would be an unheard of thing if the law 


@onclusively that the written contraet of April 15, 1919, w 
utually abandoned by the plaintiff and the defendant, ond thet 


panies, was an entirely new enterprise which was not contemplated 
at the time tnat the contract was exeeuted. We have heretefere 

| _ the reasons shown by the evidence why the contract wae 

r an omed, and it is not neecesoary to repeat thet evidence, That 

t : agreed to the abundonment of the contract 14 shown 
by our statement of the evidence. PFurthermore, the fact 
subsequently, at the time that the plaintiff severed hie con~ 
with the Stameocott Company he recognised that the contract 
hat been abandoned, has been shown by the letter from #hich we have 
0 a, wherein the plaintiff expressly sayn that the contraet was 
inte the Staxsoestt Compeny,” and mokes « demand fer paye 


it of “the" bonus by that company alone and not by the defendant, 
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We do net coneeda, horevar, that the tearm "fibre" ag 
4 a 2 in the contract, included cotton linters, ner that the words 
tant* sod “mill” meantany plant that the defendant might operate. 
| the contrary, we are of the opinion that it clearly appears from 
evidence that the fibre econtemilated by the contract was cotton 
fibre and not cotton linters; an¢ that the phant or mill ine 
was the defendant's cotton hull fibre plant et Uaet 4t. Louds 
, hen had been ereeted at a cost sypreximately ef 9500,000 and whieh 
Was idle after the war because of the feet that the defendant could 
| c find a preritable use for actton hwli fibre. 
We do not think that on the facts in the case at bar 
yun sel for the plaintiff are justified in contending that the de- 
: mt has attempted to nullify the contract by the "device* of 
ak mg in a partner or én eo rporating the business," In our epinion 
1 evidence clearly establishes the fuct that the plaintiiy end the 
2 % by stutual agreement abandoned the contract of April 15, 
ie, and that the defendant entered inte a new and diferent enter 
t ) with two other companies, 

In the view that we have Sakon ef the cage, it wi} not 
gary to consider the contention®/ counsel for the plaintiff 
| te the prévesiticns of law. It aleo fallews from the cone 
nto # thet we hove exvreased, that it is uwnneeessary to determine 
, on whether the plaintiff suecesdod im developing » pro- 
)weing profitably cotton nul) fibre, Assuning for the sake 
% that he 4id, the process was not used by the defendant 
plated by the written contract of April 15, 1919, between 


ey 


Plaintiff and the defendant, but that contract was mutually 


and the new enterprise ut Hopevell wae entered into, 
Yor the reasons stated the judgment of the trial court 


ly, >. J., ond Matchett, J., concur, 
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T. 8. GRASPORE HILLINGEY 


COMPANY, a corporation, 
Appeliece, APPEAL PROM RUWICIFAL 


Ve COURT OF CHIC.G0. 


gd. BEACH, tracing ae 
TRIMSES HAT COMPARY, — 
Appellant 


& 
& 
a‘, 
Pet 
{ 


MR. JUSTICE JOHMSTOR OSLIVEN<S THE OFINIGH OF THE COURT. 


Pnis is am appeal by 5. J. Brash, trading oe Brash 
nme Hat Company, the defendant, from a juéguant ugeinet 
the defenéant in the eum of $110.50 im un action brought by 
the $. B. Gravwford Miliinmery Compeny, the plaintiff, to 
recover the price of horses bait braid siieged te heve been 
" eblé by the plaintiff te the defendant. 
3 The case was tried before the court without a jury. 
* The defendant contenic that he never purcheced the 
"braids that it @es left oith him om approval; thet he never 
— ae that it ¢44 not work up az agreed; ami that 16 
mst /gooe quality. 
, The only grounds on which the ¢<fendent seke fer a 
- reveresi of the judgment are (1) thet the finding of the court 
ji menifestly ageinst the weight of the evidence; and (2) that 
the jedgment on its fees iz for « lsrgcr amount than ic shown 
by the evidence. 
* The substanee of the evidence on behalf ef the 







Plaintiz® company ia thst the dsfendami called up the plaintiff 
‘Sompany by telephone and asked whether the compeny bac amy 
hair braid, tinsel edge, of the kind in questions that he, 
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defendant, =s< told that it badg thsi the defendsmt seid he 
would like te see some samples; thsi sarnpiee were teken to his 
Place of businers; that he eclecte¢ ene piece of braid ond anié 
woulé try it ouij thst twe or three Gaye later he wanted te 
) , how suck braid the campany Aad af cortain eslers¢ that he 
was told; thet he suid “all sighs I will take thems” thet the 
raid wes delivered te nims thai he signed a reeeipt fer it 
gmé that the bill for it was left with him 

| Gm behalf of the cefenéanmi the evicemee ie that the 


iis 
- 
a 


Gaff compemy called up the ¢efencumt and seked him if be 
















7 ld use some braid below Sout; that the <eferdemt seid “bring 
\t around and iet us try £4 out;" that when 2 semple was brought 
. , him he endd “46 deee not isok right to me; i wiil heave one 
‘Of my girks try it out. You coms in in a dey or Gee ond I will 
et you une=s" that the brotd ves delivers “on meworandux" 
‘BB that the ¢efendant ws told te use whstever he could and to 
, ™ she balance; that the braid wae trieé omt and could uot 
Be usec; that 1t was imperfect, “rotted somewhere," “ruffled up 
Be the wcchine,* and was “reggedy* that about ton days after the 
mid had been dolivered the defendant notified the plaintire 
‘@empany by letter that the defendont could net use the braid 

- asked the plaintiff cempeamy to onli for the braid. 
7 im this state of the evidence, we would net ve justified 
ix @iaturbing the finding of the court. The court sew and heard 
7 . witmessea testify and on the conflicting testimemy decided in 
raver of the plaintiff. ‘“e think thet the finding ef the eo rt 
' Bot munifestiy ageinat the wcight ef the evidence. 
Im regard to the contention of the éefendunt that there 
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the evidence, we are of the opinien that the maxim ge 
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WILLIAM Z, ROSS, 


Appellee, 
APPEAL FROM MUMICIPAL 
Ve 
COURT OF CHICAGO. 
MARY Be KESMEY, ) : 
Appellant. ~ Eo | 


Mi. JUGTICH JOHBSTON DELIVERED THE OPIBION OF THE COURT. 


Thie ie an action brought by Tiliiem Es Koa, the 
‘Plaintiff, to recover from Mary “. Kenney, the defendant, 
$200 which, in « real estate transaction between the plain- 
tiff and the defendant, the pleintif’ deposited as earnest 
‘money with Tomes FP. Lowd, the agent of the defendant. 

i" The ease was tried befere the court without o jury. 
; court found in favor of the plaintiff and enterad judgment 












‘Om the finding. Yrom the judgment the defendant has prosecuted 
t his appeal. 

There is no dispute about the material facts. The 
tiff and the defendant entered into a written contract in 
to the purchase by the plaintiff of = brick residence 
om by the defendsnt. The plaintiff deposited with Thomas 
“Ps Dowd, the agent of the defendant $200, a8 earnest money, 

j ‘the terms of the contract the defendent agreed to sonvey to 

r Plaintiff vy a “statutery general warranty deed” «a good and 

: table title to the property subject, among ether oncum- 

» to "ony party wall agreement of record." It wae further 
in the contract that in esse material defects shoulda 

in the title and should be reported in writing by the 

» if the defects were not cured within 60 days after 
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the notice, the contract, at ‘he option of the plaintiff, should 
become mull and the earnest money should be returned. The 
contract further provided that if the plaintiff should fail to 
perform the contract promptly on hie part, the earnest money 
should at the option of the defendant be retained as liquidated 
damages end the contract should become null end void. The con- 
tract further provided that « certificate of title issued by 
the registrar of Titles of Cook County or complete merchantuble 
abstract of the title or merchantable scopy, breught down to date, 
or ‘merchantable title guaranty policy" made by the Chicage 
‘Title and Trust Company should be furnished by the defendant 
within a@ ressonable time. 

} The evidence shows that the defendant procured a 





ty policy from the Chicago Title and Trust Company. 









Was no evidence of any party wall agreement of record. 
1 is conceded by the defendant “that ss designed and con- 
structed the entire building covers six or seven lote with a 
te two story residence on ench lot; that the residences 
brick with a stone front, heving separate entrances with 
rate steps leading to each ejtrance.” The plaintiff 
ected the property before the contract was wigned and 

the condition thet existed. He testified that there 
six “separate buildings 211 embedded in one; that there 
; "just one roof covering all the buildings;” that "there 
: Rothing to show thet they are seporate buildings." 
: the plaintiff notified the defendant, in accordance 
) the provisions of the contract between the plaintiff «and 
\ defendant, that the defendant was unable te convey a title 


and clear from 211 liens, incumbrances, restrictions and 
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easements" and demanded the return of the $200 earnest money. 
The defendent did net cure the defect.in the title, as requested 
by the plaintiff. Gubsequently the defendant sold the property 
to another party. 

It is conceded by the defendant that the preperty 
Was burdened with an casexnent not of record. But the defendant 
Contends “that a statutory deed dees not warrant against such 
an easewent as is objected to in this ease;” and further con- 
tends "that the plaintiff was presented with the guaranty 
policy 2c agreed upon in the contract of purchase, that all 
liens and encumbrances were mentioned in said contract; that 
@asements were not specifically mentioned, but were contemplated 
in lew;” that “the contract was signed after inspection of the 
pooperty ond if there were any easements they were open, apparent, 
and obvious and by law were taken fully into consideration by all 
the parties; that “they were part of the contract which provided 
for a warranty deed without mentioning liens, encumbrances, re- 
strictions or caseuents." 

The plaintiff contends that *it wag net provided in the 
sontract that the plaintiff take title subject to this defect,” 
thet the “defendant had full knowledge of the defects in her 


ne 


tle, and signed a contract to convey a clear title except 









“wall agreements of records” that “she should have seen to 
t that there were party-wall agreements of record, or else should 
have contracted to give a title free of such ensements and 
Tictions, knowing thet she could not make the title contracted 


We agree with the contentions of the plaintiff. 
Section 9 of chapter 30 of the Illimeis Statutes, 
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Féleting te Conveyances, provides that a warranty ¢eed whall 
be deemed and held a conveyance with the covenant that the 
premiees are “free from «11 encumbrances.” 

The principal question then te ve determined in the 
Case ot bar is whether the easement in eontroversy wan an 
enoumbrance within the meaning of the statute, The rule in the 
state of Illinois is that a right te an easement of any kind in 
land is an encumbrance. Beach v. Biller, SL tlle 206, 210} 
Weiss vy. Binnian, 178 Ille 241, 24% im the case of Zelea v. 
Binnian, supra, it wae explicitly held (p» 246) that “while it 
may be the rule in some of the ctates that a granter's convey- 
@nee of warranty in « deed doce not inelude an sanement, thig 
@ourt hae adopted « different rule in Beach Veo Biller, 61 Iii. 
206." 





We think that 1t dees not follow, ss counsel for the 
defendont contend, that beeause the plaintite signed the con- 
tract after an inspection of the property and with knowledge 
ef the ensenent which was open and apparent, the easement Wag 
“taken into consideration by all of the partiess” and was * part 
Of the contract which provided for » warranty deod without men- 
tloning lienc, encumbrances, restrictions or easements,” The 
Plaintirr gid not waive the right to object that there was an 
easement on the property by signing the contract with know ledge 
Of the existence of the easement, for the reason that by the 








of the contract itself the dofendont agreed to give the 

ff a warranty deeds and accerding to the nuthorities which 
just cited above « warranty deed includes on easement 
TA Gintnsas Ss on ehouswanes. 3 

Counsel for the defendant further contend that the 


rt erred in entering Judgment against the defendant; that 


oak t = fone, as, ameter fos, asp ak sass fons? 0% Moivde ok 


do kee wabt deossun eas o gnthaeson tase “gp000 qimextaw a 








om 








Ahad, ply NAROEAY i aes REOLIORG,. eG OMAR AOD 8 wats se 
964 dat tpamore 962 sake oameeayane #,O8K nen tenet 
Lwonaaiane. delay ty Msaaunatdauawe 115 wax? oon! wm 8 OG ae 
este att peatanith, ad of aedé aotsaoup ingrontyg, aa, phe : 7 
Ao Baw NaKovensEoe Bt sreROeNo. ene. 1 oes enix phy aad 4 a sa 
cid aut okin ost, .ogugeds on Xo amiaaes, ood mist te, gonenie 
sh, bakh: yas. 20 samanmne me 99, 48Rb%, jodd oh, akomhit 
pA ORR AOR ohh AR, 0: | fh sears tt 
sy mahal 3a neansot RE yuna Boe Me ESE MEEes Eee LS | 
#2 ektee” sacle (26S, +), iad, yiiloiians gam 7), ..2aee. 
~qorneo azotnary # sagt agdain oats, 0, ones, a), ofr, wt 
gids .dromennn, na adutoms Son aopp, dead 9 At, nexzan to 98 
£04 £8 MALE D oN stowed mt akin inpretith * dedeona ies 


4 































ten ods dompte TisatalG odd, saanoed setts <taotmon inate 
_ sghetwont ddtw haa qoteqgexs edd Ye apkgoedsnt mm mente | bos 
cov Saempase etd .laoragqa be MaGqe FAW ott snomeace sit 

4 PERS agate ea “geokdieg og 9 ile we nottoxebiance | dere vB 











“agnor womt wats tostines ott “amamate w snd aa a per 
Re ted OI Lew 


: _ ena <“d aout moans wat sot «nouns ont %. ny i 
i LS ROI Re es 
ons ovis oe norms snonaeted ott “uses sourauos odd Uo a 
a ROP ORE Bah 4 


a, Ob yikes tye Rig bers. 
demesne a wonetent ‘hesb Waster a svoda bette | 


eta rare “ 
ot aauit + naosaoo 2 tone a ie * yee im es ate wet fi. ] 
datd penatme'ted offs santuge tuna oetzotne ea bore mM 












the judgment should 
been entered against Dowd. Sines the evidence shows that 
held the $200 earnest money 


af the pleintirr was entitled to recover, 


a agent for the defendont, 
judgment properly was entered ageinat the defendant. 
‘Bishback y. Brown, 16 111. 74, 75; Murphy v. The Yeople, 104 
“Tl. 528, 535. 

! Yor the reasone atated the judgment of the triel 
is affirmed. 


AFFIRMED, 


» Pa Jey and Matchett, Jey coneur. 
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 “ ROXANA PSTROLMUK COAPORATECH, 
Go ratien 

i ae : Appellees, 


APPEAL PROM SUPERIOR COURT 
¥5. 


4 OF GouK cowry, 
| ~ABTUONY PRILLC, 


1 Ly : Mi 6) 


fd “2 te Lethe 
BR. JUSTIGR JOHASTON DELIVERED THR OF Ti 208 uy THE COURT. 


oh 
>: 


Thia is an epveal by Anthony Prille, he defendant, 
fron a judgeent entered wider section 55 of the Practice ect, 
, in favor ef the Roxana Petrolwm Corporation, the plaintiff, in 
the em of 0491.70, whieh wae part of the amount claimed by the 
“plaintirr, Ae to the balance of the plaintiff's claim, the court 
‘ ered that it “stand for trish in due course, * 
The ease was tried before the court witheut a jury. 

ee The demand of the plaintiff was for $6491.70, tha 
j “price ef gas and Keroraene #614 and delivered te the defendant; 
also for $90.84 for laver and material furnished in the installa. 
. “thon of a pump at a filling station of the defendant; aleo for 
4 0.82 whieh included the cost of installing certain equipment 
“ one of the filling stations of the defendant, aid the cost of 
re ef this equipment from the filling station. 

The principal queetione in the ease relate te the 
of the court on the pleadings. To the plaintiff's declare 
and affidavit of claim the defendant filed the plea of the — 
| issue with an affidavit of merite and a plea of set-off, 
y leave of court the defendant amended his plea of general isaue 
ith affidavit of merits twice, and his plea of set-off once. To 
he defendant 'e amended plea of set-off the plaintiff filed a 
eral and special demurrer. The court sustained the plaintifr's 
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5. @emurrer. “herewpen the defendant meved for Leave te mand his 


- pmended plea ef eseteaff. The aourt allowed the defendant's motien 




















ané gave the defendent ten daye within whieh te file a second amendeg 
‘plea of sateosf. The defendant, however, dia net file a sacond 
amended piew of set-off, but at a suceeeding term of court elected 
te stand by his first amended plea of aeteoff, The pisintiff moved 
te strike fron the files the last paragreph of the affidavit of 
Tite to the defendant's second amended plea of the general issue; 
Qné further moved under section 56 ef the Practice set that a Judge 
mt be entered againet the defendant sm the plaintiff's declara.e 

f with affidevit of claim im the eum of $9401.76 with interset 
five oor gant from Sertember 14, 1925, The court ordered that 

# last paragrach of the affidavit of merite to the deiendant's 

ee ond amande? plea of thea general iwaue be stricken from the 
files, sn4 that Judgment be entered in fever of the olaintify in the 
! of $9491.70, The enurt did net allow interest. 

In hie pleadings the defendant did net deny that he 
indebted to the olaintiff in the sum of $9491.70. In nie affi-e 
‘a it of merits attached to the second amended ples of the general 
4 Sue, the defendant alleged separate defenses te two items of the 
tiff's claim; but as to the item of $9491.70 the defendant 
‘@ly referred to his amended plea of set-off an eteting a de 
to that item, As the demurrer of the plaintiff to the de- 

‘es amended plea of set-off had been sustained, there was, 

: » at the time that athe judgment was entered, nothing in 
» record te show any defense to the item of $9491.70, In fact 

Ne defendant's anented ples of set-off offers te *ailew to the 

La ntifr $9492.70 of said danages,* 

- ‘The first contention of counsel for the defendant is 

wat the eourt erred in sustnining the plaintiff's demurrer to the 

endan ‘a amended plea of set-off, | 
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4 In cur opinion the defendant is net in a poeition te 
Peiee this question, for the reason thet he ebandened hie first 
auended lea of set-off by moving for leave te file a seeend 
inate plea of seteeff when the plaintiff tg demurrer Wam eurticined 
te the first amended plea ef wet-orf, It is the rule that wneve «a 


party acquiesces in the ruling of the court in sustaining «a demunesr 


he hie pleas and takes leave to sieat over, no question ean arise on 


femme ae to the eulYfieleney of sueh pleas, Dunlap». Chicago, Bil 
is 


Fy, Udes 159i Lil, 0G, 422; Goyle v. Clty af 

» 193 TLL, BOL, 80%. fo the same affect in pringiple are 
She feliowing caseat Galton v,. Gibumge City By. o9., 95 TL, Apes. 
’ » 9; Marrie vy, Witilis, 200 Tli, App, 402. the election ef the de- 
fe mt at the subsequent term to abide by hin anended plea af sat~ 



















aid net change the aituation ag at that time the order allowing 
1 M, on hie motion, to plead ever after the plaintiff's demurrer 
been sustained, had not been aet aside, bul wag atill ia ef feet. 
‘She record shows the defendant in the attitude of aseuming direstly 
| Asisient poaitions. 
| Ve have examined the defendant's sended plea of sate 
of: » however, and we are of the opinion that it 1a defective in that 
it Seeke to set off unliquidated damages arising from alleged breack es 
contracts other than the contract on whieh the plaintiff hae sued. 
is the rule that unliquidated damages growing out of an alleged 

h of contract, distinct from the contract suet upen and in ne 
rise Connected therewith, cannot be made the subject of a set-off. 
7 at, 721 Th. 355, 333. Counsel for the defendant meine 
that the amended plem of set-off states fucts which "shew a 
defense at least by way of recoupment wider the general iseuve.* 
he Tule we Just cited applies as well te recoupment os to set-off, 
M4 Cyclopedia of Law and Procedure, p. 695. Furthermore, there is 
ne item of damage in the plea that coulé be recovered by the de~ 
naw only in an action of tort, and Ghat is the item of #800 






















| ot aeLs Le wy & a2 tom al doshas tar vis solaleo wwe at 
| deurt. hi hosohimda ast S devid uoumOT ead oT sito Rs eoup windy 
haowen & Lit bf O¥eed rel unten roe ‘Vientew to Py 
Sonierewe eee cere abet a ceka Le ex) malty Vendha’ yg’ rw 
& wubsiw Sekt Whur Bed BL OT YWrowtew to ety bobumla Pui 
Seah A aakataswue: mt Sea ons ko’ pat bere wats we aeons tnpeil ak 
sp OR kts ten mehtagup. oe y reve hawker of Rie. welad bios bedi | 
PRMD RED 9 alae “sane ke singe To “en on hey ba ent ot he Leo 
ah nidou ee Seas paee Ome aeRO aRE Loe Lee tee ~ 3 
te elgioalty ah dentro bie o6d of geeN yp coe Pes Ga: 3 of we 
eompa gRETO ER, spo yindie apes den oe med cae smsabe . aiwolt ots : 
“Ob ost Re aaitowse BAT RBS aad VET OOR adh 55s MP. 








gakwecie foie wie ‘Amte dieite the ad id beets tee as ten & 
RRR NRA Le Hat made SBE Beate 62" waded ea aba ae" 
‘shootte at Sige" pan tut ,ebine 490 med Jou bad \bemleteud need a 
eidoert gaioreds We hud hoe ack at techawred oats wade bods ‘ode 
cients. Peete kRY hata me 2 a tigts teeq, tonsa. oom 

ates Xe sig Witnsicieat a tecsneeh de ‘dAlibdals avdacaw 8), aM 

|) teak a ovitonten ek O fade adtites ods Lo Wea er bad” (tavatiad th 
| an Soeerd Seyello aot yalelio uoqumeh Kevabing iad Wie dom ot net 4 | 
| bags aac Then tnll oie) wptie ne soaTtipn ext! can} eertds sbentdnde 
hagetin we Le tho gakwomy gahauah bovh trp ssi sai aire itt 4 9 
on mt hi muck feo Peerthop emt seek doatoely ,toekeies’ Yo! Mine | 
\Uionton a 2o, toahdun sat ohana tonne jstekworehD Koren niuby hme 
eniam @agdae teh ead Nolo desaged PERE: ChE GLEE LIS se etapa 
awasie” op hetw atoeh setae Rendon Ne mo Ly” hobs ost t 
*,ovnek Loroney ond unhmy teolemronn® te want feed monn OH 
sTigetes of ae saomeuaoes of Lhoy aa nodinge: bebo samt 0a 
oh onan! jonomtedtant - BRD otaedan eel er ar atoncetee be | 
te wal baxovoour' od Shwod snst sade pif ah yee Te mms heE 
iy 9088 ‘to awash ac? ak sade baw), ease” i aN nis wh ye tid 








revairirg the damages dere te defendant's wire, cement ond ime 





ente cauted by tearing out equiprert® by sinintif?, In the 
of Rebineon vy. Hipbe, 44 113, 404%, the court said (p. 400): 
are avare of no lew whieh anthorizar the ymiiquidated damages 























ing out of a tert to be sat off in on action ex gontracty.* 
ar, the defendant faile to allege that the ites of $800 fer 
@ was the reasonable, customary cost for making the repairs. 

Counsel for the defendant further coitead that the 
erred in striking frem the files the leat paragraph ef the 
ef miant’s affidavit of merita te the seeond amended plea ef the 
iesue. 


Ag the defendant has mot filed a bill of exeertions, 








question sreseriy should not be reviered by this court. 
It ie the eule teat tn order ta oregerve for review 


@ question of tho correctness of the ruling of the court in atrik- 
g ® pleading from the files, the pleading itself must be incorvorsated 





® bina ef exceptions, Tljineis ety Go. vy. Kunro, 209 Til. App. 
}, 411. However, we have examined the ruling of the court and we 

Mk that the ruling was correet. ‘the paragraph itself contained ne 
Tense to the plaintiff's claim, It serely referred to the defend- 


b’s amended plea of set-off as follows: 
“arfiant further states that ae to the balance of plaine 
 t4ffts said demand the mature ef the defense of the defendant 
ds a set-off of damages suffered by the defendant by reason of. 
breaches by the plaintiff of certain contrast, which said con- 
tracts, breaches and damages are connected with the plaintiff's 
Said demand; and all ef wnier said contracts, breaches and dame 
a eve ore set up in defendant's amended set-off heretofore filed 
herein, 


As the defendent's amended plea of set-off had been 
La by the court to be defective on the plaintiff's general and 


ro} 


ial demurrer, anéd as we are of the opinion that the court's 


yay 


Ming in that reanect was correat, it fellowes thet the court properly 
Puck from the files the last paragreph of the ancnded plea of sete 
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Counsel for the defendant further senten’d that the 
gourt erre? in estering Judgvent in faver of the plainti7r ia the 
| t oF 89491.75, and in ordering that “the balanee of the laine 
Raff's claim stan¢ for trial in due eourac.” 

; Ve think that in view of the etate of Bhe recerd the 
eYeperly entered the Judgment under section 6% of the 

Pr tice act, At the time that the Judgment wan ontared, aecord« 


2 @ to the rulings ef the court, wiien fa cur opinion ware serrect, 
" Was nething in the record to ahew taat the defendant denied 
he indebtedness of the item of 8491.70. Gn the contrary, the 

r Mencent, in his amended plea of aoteot?, oivered “to set off and 
te the plaintiff 99451.76 of said damages.” 

a Souneal Zor the plaintiil’ have asaigned as crosae error 
he refusal of the court to ivigiude in the fudement interest in 

ne ex of 3304.49, It is the gontention ef counsel fer the 

Lai ‘M4fT that interest shoulé have been allowed under meation < ef 
apte 74 of the Tilincia Statutes relating te Interest. Ye are 

r the opinion that the plaintiff is net entitied te interest. 

q For the reasone ststed the Judgment of the trial court 
affirned, 
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MBYZA GRERH ond BRSSIER GABEN, 

Appellege, 
APPEAL VAQH BURL CIPAL COURT 
vs. 


) 

OF CHICAGO. 
CHICAGO FIRE AND KARINE LASUKARCE 

é 


COMPANY OF CHICAGO, ILLINOIS, a 


Corporation, i 
Appellant, a, aes re) 
BR, JUSTICE JONNGTOR HELIVERSD THE OPINION OF THe Som, 
« '. ‘his La an anpeal by the Chicage Fire ané Marine In« 


? Suranee Company ef Chicaze, [llinois, the @efendant, from a Judge 
: ment in the eum of $252.95 in fever of Keyer Green and Beeete 
Green, the plaintiffs, in a: action brought by the plaintiffs to 
t Feoover damages for a lose by an alleged fire under a fire tnware 

ames policy isaued by the defendant to the plaintiffs. 

Be The case was tried before the court without a jury. 

He trie? has been flied on thia appeal on behalf of 

‘the plaintifre, 

) the alleged fire originated in the eleetrieal equip- 











in the building oened by the pisaintiffe. 

In their etatement of claim the plaintiffs claimed a 
famage ef $192.95, of which $162.95 was for Luber and mae 
al in replacing electrical apnsratue, and $40 for plastering 
Caleimining, As the epurt alleoved damages in the sum ef 
2.95 only, it im evident that euch damages were intended te 
the eoet of replacing cleetrical apporatus. 

The principal queation in the eage relates to the 
struction of the following clause of the poliey: 

d “Chis Company shall not be Liable for any lees or danage 
 ~Fesulting from any eleetrical injury or disturbance, whether 
from artificial or natural cause, tm or te any of the electrical 


 +Spperatus, machinery or connections, hereby insured unless fire 
‘g » #64 then fer loas resulting from fire only. ««# * 
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Tt fe the contention ef scunsel for the defendant that 
the evidence does not show that there was a fire within the meaning 
of the clause in question; thet "there was no preof of any setual 
ignition in this case outside of the eleotrical equipment, except 
a flame at the beard te which the meter was attached, and there 
Was no proof of any damage resulting from that flanwe,* 

in our epinion, according to a fair conetruction of 
the clause in question, if there was a fire in the sleetrieal 
(@quipment within the ordinary meaning of the word fire, and the 
electrical equisment was demaged by such fire, the defendant would 

de liable fer such damage. This is the construction which we think 
is implied by the felliewing language in the brief ef counsel for 
the defendant: “In the ease at bar, the pleintiffs' recovery is 
‘based on lose resulting to the oleetrioal equipment in the building 
 ineured, but such less wae enused by sleetrical injury or disturb. 
ance, and not by fire, and the policy sued on specifically exempts 
the insurer from liability in euch case," 

q The precige question to be determined therefore is, 
"whether the evidence sows that there was a fire. ‘The definition 
of the word fire applicable to the present case, ae given by Febe 












 ster's Kew International Dictionary, 15 as follews; “fhe principle 
of combustion as manifested by light especially flame, and in heat- 
ing, destroying and altering effecta." The definition ef the 
Dictionary is at follows: “Combustion, or the heat and 

At evolved during the preeess of combustian, * 

The substance of the evidence on behalf of the plain- 
is that there 788 a “big flame” about 2) feat in the elec. 
ri light meter; that the meter was in a metal bex; that there wae 
a >! ece of board burned; that the boards outeide the meter box were 


Mined; that the eite walls were burned; that the fire "started 


| the floor;* that "the house was full of sueke;" that there 
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was a fire “on the wall where the wetere were placed, where the 
Wood was burned eli around the bex slew « outside of tie box” 
that "Lt wae burned black;" that °1% wee burned dike ashes;" that 
the fire was extinguished by the janiter by water with a hose; 
that the firemen aane after the fire was put out. 

On behall of the defendant the substanee of the evie 
dence, *hich consists of the testimony of agents of the defendant 
Who exweined the premises after the fire, ia that on the weat wall 
of the basement a switch tox or fuse box “had avidently been 
shorted;* that the wiring wes all melted and burned around the fuse 
box; that there _— "no board scorched by a flame, ne charred weed; * 
that “the damage wae caueed by «a short elrewit in the slectrie 
Wiring;" that all the wiring inside the metel box was charred; that 
the inaulation was charred jana she lead which makes various connee- 
tions te the various parta fas melted and had drepped down to the 
sia ef the box. 


According to our interpretation of the evidence there 


is ample evidence te sustain a finding of the court that there was 


& fire within the meaning of the word fire, as defined in the 4efi- 


Bitions which we have cited above. In this view of the evidence it 


ers: 


we that the defendant is liable for the damage to the plaine 
a’ property. 

Counsel for the defendant further contend that the 
nt should be reversed for the reason that the insurance policy 
fes "that loss or damage if any should be payable te the Chi- 
0 Title and Trust Company as truetee, aa ite interest might se 
ns » and the Chicago Title and Trust Company was not made a party 
, the suit,” 
\ This objection was not raised by the defendant in the 
ure below, either by its pleadings or etherwiee, 


The anewer to this contention, however, is that the 











Se pe ee SO, 


Sit pera wai aco Lat aunt a eld oh bend qatnte anf Che taut 
 mpeiitite siolnw eter geht Baw ext fax herewil eam nth atte 





che 


0a wensee soon ke ome ares om, and axed Kio ost, ao" ext a a 

* sxe ast te pbketye » * ag fa xod, eat, baer ihe Demat aa be 
fast, " seocdaw oat bastard way ae tas * alae ks beaitud ame 1%, a 
poand a Aekw eodem Bd aodtmnt ante, at bode tonatexe ao okt 
ale ke. reo nniane aan Mate: outt aid a9 ithe sav wont nat 
ehva e237 To seuoder #2 Saebue keh a te. ‘thasind 0 0 yg ‘oe wen 
tmnt ted std ‘te mega Ie YRomtseod act? Ye atnteave do haw , eon 
Siew teow arith mo Seale eh outer odd we'te ns ede boatuaxe 
meng vhinohive Bax” nod wast to mod tim a manera 

‘want ond Reygate | RoR Y Oe Rew: bas Syn: hte mew yak the writ) taste 




























myboow horus om itoitt © yd becietens fied an” es oils ttt 7 


obtsae he suid ak theptio drone ow vd own “ase saninah sts 


Shrent 


ett 92 nwet feeceh Rat tine, saan tan rage os 
SUNS Sonohive off lo adl@ateatetedal ceo oF geakbroosh oo eo 00) ae 
oa erect dad! vaeep wd ‘be oetial? # aledewe at woROb IVS 9 Len 
ekiwh ortfont Bealish on ,o8t) buew ey Lo gitlagem eit wid dem 7 
dk ooaebive adit to welv wht al .eveda tetto mrad ww ota “wit 

 ethely O02 of wgsmah otf wo ide ks ae dmhne ten wet ns 


F. a Cee, ORE fe nalts Be } snes 1 i Ait Baek ae 
A wh LAE Re (edi he Soke 4 i OEE) SNe MN te le Bon es a © 


ee 


Hh i HO eng ey 
tt! Sanaid Hoanwirotow nadtant tuebaw'tes ott wot hema o 
yolieg souwidant art Jade wowna: ott rot bewxsvet we otinite 5 : 
ah ed of ofiateq ed DAwade ena Td egenel to eee oneter ont ‘ 
gy Voigt dedend al oot we pended aw) ymmgeed dart han OLF27 og 
Vote # Ment tae Haw YoOD eevee pn wT nanan | 
me Toe Cet ee ee ake: Labs ee RE 
oar at marietta ‘ekg: uo Rewher sir saw neltoetdo wht! lah nn “d 

me anky son bwsecite te aquthon fy ast yd woitthe wos og 

te ats al ever ert «nahi ned cee. ote od. tower wat 6” and 







‘ ’ sigrment of errore does not contain the objeetion, 

fe Gounsel for the defendant further contend that the 

committed reversible errer in over-ruling the “defendant's 

fon«for a more apecific statement of claim, at which time the 
mdant requested a eopy of the policy sued ucem be made a part 
Plaintiffs' statement of claim, same being the inetrwment ayed 

on, * 


~~ 


We do not think that there is any merit in the conten- 


The policy of ineurance is in evidence; and the dee 
nt has act shown that it hae been injured in ony way by the 
of the eourt. 
Yor the reasons stated the Judgment ie affirmed. 
APFIRR ED, 


ly, P. J., and Matchett, J., concur. 





TANS aint) 
























stohtootde wale nbad cee toa aeoh atoTte te 
NG a Pad Sea A NBS AL ARR Pi Oy SG am Sy UR, aan taaml 


estt ‘tat awe ssi Jasdew'ton oat 20h Lonaned 


ah bane an Cee Om Rate le 


a’ troxbaw9b® uit pat Lutetoes ak torte eid 
Rene VAP Res ane ea SP ca ae ESA Re Dig 


ond ott sonee ” vata fo ‘to tapos ate bay exon a rot 
sang bam od mony ie howl” wirag él Ve Gaon 2 bod 


_bewe Paemenret oat" ‘said sie valato wi cna sase “Watton 


a, bh. hala WOR a 





A a ‘ 
Pal Anil Set hae Be heey 


‘nada i ae Se He ‘epoaye whey ie ¥f 


“santo ‘sae ~ pga when pl 
gat a swash OS RY By OV, i WO GAG ity oat drut 


Bae te 
Pe BRR 


o" 


fe 


woh old ns pebade ied Wh BP oddiodan'Ye eelteg Sa" a 
ae “a sania ‘ad Bowtie ‘toed poured 16 to aid fa ts 
hg Ree cag DORR LR “ite ip RARE ge RRR RRR emits Foe ii 5 fee “Sa 


oglu att ory | oa ae 
(RE RE REE ES sonnet pla bse HAP Shi eens 


Deepa ugh sian SN oa’ ea, Reena) Beat at Sat see aus ‘aaa ha 
ah feck 


st Habba ae 


vane ant fo 


prakh Raw bite ack la es wn Ansceiin Meurer Gath ‘tame aN. 








ba PARI RGN NE RES > 





deat pr SO “Guana tae “oR ka Siok eee Re ah ioe he BR se 
Pi ae nie arama ERIN ae GRRE SHORE SAREE RAY as By samuel aii ohh ae 
Ai iw ike Ge he Ogle Oe oe ella RE ese sn sahuly 

ARTA DRS i RARE ABBE OMS SER RE ae rk gn 


(hE DRO DR OEaeny celta abe Ae lane i 
ERY HorcraRWE Me Ca ty HORN el SNe ‘Thaaann wt Sey “tan | 
RS: % MMC ame AN ER CRE asc ayy ick Mts OT ‘meant ay: “ihes eee. “ate? 
day een SRR RE ae OR ee ot ll age aay ot ee 
weeny af Igiaraiing ope ae Yom eee aR whine viii blddead ~~ 


7) 


re nie Some . 


Be ae ae altuna L Mrneanannile na en ot ae ‘ 





sa. 3 oma 


V8. 


a FURNITIRE PACKING 
ALY, & Gorporation, 
| Appellant. 


vey ee 


gi ts sang 


APPEAL YROM MUNICTPAL CouRT 
oF CHICAGS, 

) 

) 


© } Ae | i 4 
fw At Lele O44 
- im QU 


«BR, JUSTICE JOHNSTON DELIVER THE OPINION OF THE COURT, 




















g Thies is an appeal by the Central Furniture Packing 
Jempany, the defendant, from a jJudgsent in faver of irs, J, Cermes, 
, Plaintiff, in the sum of $2665 in an action breught by the pigine 
to recover damages for the lese by fire of furniture delivered 
)the plaintiff to the defendant for storage and safe keeping, 

The case was tried before the court witheut a jury. 

No brief has been filed on belial® ef the plaintiff on 
appeal. 

On the trial of the ense no evidence was offered by 
@ plaintirr to show that the fire wae cauned by the negligence 
'the defendont. the only evidenge on behalf of the plaintarr 
Vwespect oY the eause of the fire was the testimony of the 
aintifr thet she did not think that the defendant knew the 
of the fire. The evidence on behalf of the defendant tends 
* that the fire was not cauged by the negligence of the de- 


Tha rule is well extablished that when the proof shewe 
t goods in the hands of m bailee have been destroyed by fire the 
Le Will not be presumed te have bean negligent, but the burden 
puoct 4e on the plainti‘f te show that the batles was guilty ef 
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pp. 101, 195, 184; Stondars 

© Tl, App. 363, 367, 

‘ It ie aleo the rule that there fe ne Legal duty ime 

sed on o bailee to insure goods or chattels fer the benefit of 
eo owner wileas there in « contract to do eo of a custom exieting 

hat requires 1t, Parker y, Dietz, 203 [11, App. 120, 123, 


In the case at bar there is ne evidence of such a 
or custom, 





Vor the reasons steted the Judmwent is reversed and 
\@ cause remanded, 
BRVERGED AND REMANDED, 
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APPRAL VROK CIRGIIT COURT 
VB. 


CITY OF CHICAGO, a Munieipad 
Gerveration, ILLIA B, DRVER, 
Mayer of the City of Chicage, 

an4é MORGAN A, COLLING, Chief of 
Police Departsent ef the City of 


Chic . 
oe Apnollante. 


OF COOK COMM TY. 


mo 


i «a 
we ad 


b 

I, 
ete oe 
fps 


af 


: a 
" SR, SUSTICR RATCHESTT DELIVERAZD THE OPINION OF THE COURT. 


a The defendants, City of Chieage, ite Bayer, and 


»? 
. Chief of the Police departaent of the City, appeal from a deoree 
by which they were permanently enjoined “from iliegaliy interfer- 
















| q ing with Deniel O'eherty, complainant, in any way, shape, manner 
er form, or disturbing, trespassing, molesting, herascing or in- 
terfering with the vesceful enjoyment, possesrion, use and epera- 
tien of hie business ag a real antate broker, at 762 Sast Perahing 
Read, in the City of Chicage, County of Cook and State of TLlinois, 
oF from wnlarfully threatening to arrest, or arresting any of the 
 exployeen an@ patrons, while masting together in peaceable and 

i. assembly or from whlawfully seizing and eear'oning the pore 

|  t0n of complainant, or depriving him of his liberty without due 

r pr sess of law, and from searching the persons of the comp) ainant 
others om aid premises, when sangaged in lawful eccupations, 

rc from searching the premises, without warrant of law or au- 
jority, but nothing herein contained shall restrain the Police 
teers of the City of Chieage or any ether law wnteveina atficer 
entering the wald premises in a lawf'vl manner uid in the 


and lawful exercioe of the police power, or from entering 


The cause was heard by the chancellor upon testimony 
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taken in open court. The proof tended to shew that the complain« 
ant, Daniel O'Doherty, was the leaves of certain prandiseee vituated 
fn the City of Gnicago, Cook Gowity, Tliduois, known and described 
as Ne. 752654 Kast Perehing Resd, holding the eame under a written 
Lease dated April 10, 1925, for # term commencing uy 1, 1925, ena 
@zpiring on April 8%, 1927, the written lease provided that the 
premises should be oceupied for cigar etore and wort drink porlor. 
| Gm April 23, 1995, complainant, G'Dokerty, subleneed 
that part of the premises known o@ Fo. 754 to Jehn Lytten, the aub- 
lease providing that the lessee should ccoupy the promises as a 
store-room fer the eale of soft drinks only. It appears that Noe. 
182 and 754 wore at one time gomnected at the rear by meane of « 
door, whigh hae alnee been closed up by a eolidA briek wail, The 
prentons knows ag So, 754 were twice raided by the police, rilty 
a having been taken out om Getober 6, 1983, and thirty-one, ine 
eluting complainant, G'Deherty, wore on another oevasion in 1923 
“gharged with gambling. 
y Gn January @, 1926, complainant obtained «a real esq 












‘Sate broker's license from the Gtate of Illineis, and on January 

8, “1926, ® Similer License from the City of Chicago. 

Om Cotober 3%, 1026, the Chief of Police received 
atten notice from Henry Barrett Chamberlin, operating ¢ireeter 

I the Chicage Crime Comuinsion, to the effect that complaint - 

Cy been made to the offices of the Commieanton by telephone from an 
, source “concerning the follering alleged gambling houses, * 
ng others naming “Daniel O'Doghorty, 752 Bast Mth etreet, firet 
00 » hondbeok," Gn Hovenber 4, 1925, Chanberlin again tn writing 
; Ait ed the Superintendent of Police that "on Menday, Sovenber 2, 
me person unknown ta thie office telephoned tat the same places 
0: A to you a9 alleged gashling houses in my letter of Geteber 
oti running, that on Saturday and Sunday they were 

12, patronized,* 
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The bill alleges that members ef the wolice derartaent 
ef the City of Chicago, vithout warrant of law er authority, ine 
yaded these presises on January 15, 1995, and mode an iLlegel 
search of the premises and of the persons of complainant and other 
‘M@ployercs, and that complainant “Le infarmed and believes will con- 
‘ tinue te visit said premises and ferge their entrance thereto, 
@@arch your orator's persom snd the premiges and witheut warrant of 
‘Lev or authority, and have so stated and threatened to do, at any 

time they were in the neighborhood.* 

+ the evidence tends te anew that on January 15, 19258, 
two officers entered Be, 782; that they steoped ome man ag he wag 
"getting wp, sid that these officere searehed everyone who ware in 














Place, including the complainant; that they made complainant 
up ond searched him and ordered him to the rear; that they 
ket hin to oper « pale, whieh he told them he 414 not have te 
}, but in the meantime the other effleers were searching and 
ered the occupants out, sn¢ told them if they came tack again 
Would break open the safe and leek them wp; that the police 
cere forced open the drawers to eomplainant's desk; that when 
searched complsinant they pulled kim out of a chair, went 

eh his vest and took bie beok. Compiainant says there had 
no disturbance pricr to that time; that there was a 4eck of 
"but no one playing at the time;* that he did net ase the 
re isee fer the purpose of gambling, and that they had not been 
used at aby time since he secured the license, He says the 

1 ce officer told him at the time that they would chase anybody 
it there that they would find. 

One Ceay, ah omployee of complainant O'Deherty, tes- 
hd that he wae o licensed resi estate salesman to the extent 
lat he had an acknowledgment of » receipt but had not am yet ae~- 
red his license; thatyhe was present at the time of the entranced 
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* of these pelice officers; that he wae pulled out of hie chair and 


“the officers went threugh his clothes, wut their hands in hie 
| poekets, took out the stuff they wanted an4 gave it bark ta him; 
that before they came im the witnese wan talking with Kr, 
ees. and that wan all. Cooy gaid he had been in business 
for his own account fer a salary in Ghicago ae a soveulator mere 
than anything e@else; that he had not been doing anything for some 
tent months, and that prior therete he was in the stook ane bond 


nt 
) 


Dusinens; that he had been practically idle eight months, travel- 







fing some; that O'Doherty had just opened thie real estate place; 
a t prior to that tine his eele business was the avTt drink parler 
oa fA eating heuse, wd that he had been in that business for ten 





p GOrYicer Doyle, whe is ete of the parties whe made 
[oe raid, teetified that he had a telephone eail with referenee 















the place; that he went to the rear of the glace amd found about 
m men, pogeibiy eight, sitting at a long table; that they ar. 
isted everyones in the plage, telling them that they were police 
cere, and that one of the men was surly ond said that “he knew 











leun well we were police officers,” and would not stand up; where- 
thay gratbed him by the ceat and cot him ep on his feet and 
@arched him; also that they pulled owt a drawer in the table be- 
hi Rd the radiater, looked in several other places where it was 
: eed something might be énnadndion bat did not find whet they 
lecking for, which vas guna, 

Thea other officer engaged in this raid, whese nawe vas 
*, teetified that he waa connected with the Detective Bureau 
that when they went there they found ‘four er five people 


ay | 
ai 


‘Mg cards, #0 they stcod them ali up and searched them; that 
ne of the men eaid, “I know you ore police officera;* that thie 


ra mow ahout A ii wp, 9 they took him by the coat eol- 
us WA Ay 


that he. the witness, went inte a baek room 
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and asked what they had in the eae, and wae sxewered, “Nothing at 

pli;* that he sake’ them te open it wp ams they salt they wewld deo 

 Bething of the kind; that when he got out oe! the door be aaid that 
they would hear frem the officers later, | 

; The avidence shows witheut contradietion that the 

efficere entered the premises without a searek warrant and without 

& Warrant for the arreet of any person, The briefa for the City of 

Chicago discuss ot length, with mumercue citations of autherity, 

@ right of police officers under statutes of the State and ordi« 

ef the City te arrest and search persone and premises with 

warrant, but we 4o not think that a consideration or determina- 

ef the questions raised im that record are at all necesuary 

to a deciaion of this case, 

We Ciimk 1t fe apparent that the things whteh the 
metion restrains the defendants from doing are so indefinitely 
stated as to sake Lt impowaible for any official charged with the 
. nforeenent of the law te determine what is or “hat ie not theredy 
| Fert: éden. The langusge is so general and the order is 6o Limited 
| 1 y that provision, which provides that nothing in 1t eontained shali 

re rain the police officers from entering the premises in a lawful 
mer and in the proper smd lawful exerciece of the police pever, 
: ‘At would seem at the most to amount to a direction te the 
? lice not to vielate the law withent giving them any information 
2 to the specific things whieh they might er might mot de. 

Tt has been so often decided in this State that the 
rule ia that ceurte of equity will not interfere to reetrairz 
eiale eharge’ with the duty of enforcing the law from enforaing 
* that it should be unnecensary te restate the luw on that eubjec 

t has been specifienily so held in Poyer vy. Village of DesPlaings, 
* “TAL. 122; People v, Barrett, 203 111. 99; Chicago Stock Bxohang 


Claughry, 146 111, 5372; Shekel v. Roche, 27 t1i. App, 472. If 
| 4 
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eis any exeeption te that rule in thie Stete, we heve not 
gited to s cave which mo holds, CGicere Lumbe 

Til. @, te cited and relied om by complainant, That saes is 
Ly distinguishable, in that efvil rights enly and net the 
ad inistration of the criminal law of the tate was there in« 





The deeres of the trial court ia reversed, 
REVERSED, 


yy, P. J., and Jonnetem, J., soneur. 
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ABE SWERDLOVE and SOL WATUS, ) 

Ee Appeliees, ) ASPEAL FROM CIRCUIT couRT, 

hb j 

| Ve GOOK COUNTY. 

| [US SHAPERA, EDTARD GLASSER } 

FRED URISS » } ss \ 
Appellants « j . 


Fa | 


WR. JUstics watcaerr psLiviney THe OPTNtON oF THE co RT. 


¢ In an action on the case for false and fraudulent 


mitations, a jury returned a yerdict for plaintiffs 













damages in the sum of 82500, upon «hich the court, 

motions for 2 new trial and in arrest, entered 

mt, from which the defendants eppeal. 

= The evidence tends to show that on April 28, 1924, 

4 h plaintiffs purchased from the defendants one hundred shares 
} in the Adams 43rd Street Garage, Ine-, and alae purchased 
| : eo garage business conducted under that mame at He. 914 East 

| Ard treet, 

% The pleaimtiffs allege that they were imiuced to make 
ich purchace by false and fraudulent representations of defend- 
ats te the effect that the garege in question was doing a large 
| profitable business, was paying large dividends, yielding an 
jeome over and above all expenses of $500 a monthy that the 

. » With ite equiguent, leases, ete., was of 2 value of 
Over and above ali liens and encunibrances; that the garage 
8 fi lled to cnpacity with about eighty-five actual rentals; 

a } the garage, with its equipment, leases, good-will, ete., 
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& by the corporation, and that defendents were the 


1 be ‘ef sll the stock of ssid corporation; thet the same would 
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be transferred to plaintiffs, and that plaimtiffs vweule thereby 
become the owners; that the total encumbrances against the said 
public garage business was €2500, payable £100 a months that 
the debte ond outctending secounmts duc and owing by the eor- 
poration woule not exeeed the sum of $200; that all ef these 
Tepresentationsa, upom which plaintiffs relied, ware false and 
known by defendants te be false; that the business was not 
profitable; that they did net yield an income over ond cheve all 
expenses of $500 a month, ox any other aum, but haa/e long time 
been operated at « leses; that the carage was not of a value of 
$2600 over and chove all liens and encumbrances; that the value 
ef theysame was leva than the amount ef the liens ond encumbranees 
‘Ogeinet it; thet the garage woe not filled to eapecity by sightye 
five actual rentals, but, on the comtrary, there were no more than 
“thirty-seven cor: or automobiles which were actual bone fide 

 Pentale, and that the income from the actual rentals of the 

| @arage business was ineufficient to pay the overhead cperating 

| @xpense; that there was «t that time an ordinance of the Vity of 


Ghiesge in force and effect which required any pergon conducting 





| the business of a pudlic garage to obtain @ license therefor; that 











defendants had applied for such license te conduct such garages 
and that the licemse had bean denied; that the miilding in 

: ; ch the garage was in operation had been condemned by the 

fii department of the City of Chicage as umfit fer the public 
business, and that the fire preventive department of 
City of Chiesgo notified the defendants thet they could not 
in or conduct a garage business at that places that there 
fe outstanding accounts agvinet the ssid bueiness of more 

mm $500 unpaid. 

The various propositions submitted by defendants 
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@ll go to the point that the evidenee im the tace woe insufficient 
te support the verdict and judgwent. efendamts seint eut that 
the burden of proving a fraad is om the party alleging it; that 
the evidence te sustain a cherge of fraud suet be clear and con- 
vineing anc leave the wind well extisfied that the allegstions of 
‘fraud are true, that ae a general rule false assertions concerning 
‘Yalue are not actionsble and do not relieve the vendee of the 
— of investigating! that a party hee a right te 
genie Ris own property anc is not bound te underestimate ite 
Yalue; that fraud must be affirmatively preved like any ether fact; 
“that where transactione are a2 @equoliy open to an honest interpre- 
‘tatic: as to a dishonest one, good faith will be preaumeds that 


















mere concésluents Will mot ususlly amount te Preud; that it is 
t } duty eof a vendee to infestigate fully before purchasing; that 
ffs connet recover if they cic mot rely om the representations, 
ef which sre elementary prepocitions of law as applied te 
ef thie character. 
A fraud is a false representation of a material fact 
» with kmowledsce of its felsity or im disregard of whether 
| At be true or falas vith an intention to deceive, and whieh 
a deceive and which resulta in injury. ‘Ye have examined 
4 hi evidence in this cese ané are constrained to hold, mot only 
we camneot say thet the jury vase not justified in returning 
@ verdict or the court in entering judgment, but thet ony 
her verdict or any ether judgment would have amounted to 
age of justice. 
= dven if it is coneeded that the alleged statement 
| 7 | te the value of the property was omly an expression of 
nh lon and therefore insufficient te sustain a charge ef 
2 wad the other cherges made and established by a preponderance 
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the evidenee are more than sufficient te justify the verdict. 


the jury were justified in believing thet the plsin- 
Telied upon the fise statements made, 
t the reason fer teaiting to 
might have 


ome of which was 
5@11 the garege was thet éefend. 
more time te devete to another business, whereag 
ihe real FeSsOR Was that the city had refused te issue a Liconge 
a the reconeendation of the fire department. — 
The jury was alse suetified in believing (chich ve 
hi ik the evidence showed beyond any reasonable doubt) thet 
te Gefendents represented that the garage waa bringing in 
thet aseured & subetansial Srefit 16 was not im fact 
im enough to pay expenses. 
“mY ome of these false statementa, knoringly made 
mwhich plaintiffs relied and were cemeged) is 
the verdiet. 


The jucgment is gust and it is aifirmed, 
| APY IRMED, 


sufficient 


iy, >. Jes ond J¢hnaton, de» Concur. 
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- woxacs L. BAARD, ) 
Appellee, 

APPRAL FROM SUPERION Count 

vs. 

} OF COOK coUNTY. 


RY BARDSLEY and 
LE D, BARDSLEY, 
Appellants, 
Dy | A TF ‘ ( 


fd “ER EE holies 


BR, JUSTICE MATCHETT DELIVERED THE OPINYON OF THR COURT. 


The 4efendants heve perfected: this anneal from a 

. Higment ageinet them and in fewor of the plaintiff, fer the eA 
of $906, entered uper the verdict of a fury, after uetiens 7? ® 
trial an¢@ in arrest had been over-ruled, 

| The firet point urged for revereal is thar the court 
er ed in denying the motion of defendante in arrest -f Judgment. 
zh @ motion was in writing and vas stated te be wtte upon the 

rr mné that the action wae an action on the gx«8@, while the aver~ 
r te of the declaration ehewed an action ex contracty only. 

| The declaration in question, in the introductory 
thereof, states that the plaintiff complains of a “plea of 
re pase on the cage,” and the record discloses that te this 
@claration, which in in three counts, the defendants filed ploas 
} not guilty, which were appropriate pleas to an xetion on the 
12 . The verdict of the jury wae also in form responsive to 

ab an action, namely, guilty, sand the recerd shows that the 

; nts in instructions asked in their behalf requested a 

er et in thet form, 

The declaration in aubetance averred that defendants 
leesees of the plaintiff under the terus of a written 

ase, which was attoched to the declaration; that the lease 

ee Tied that the premises should be used by defendants for an 
t studio, and for me other purpose, - that under the terms 
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ef the lease, the defendants scimowledged that thay head reaelvad 
the premises in good repair and promised te reatere the same in 
that cendition with the exception of erdinary wear and tear; that 
they weed the presiees or purposes other than these for which the 
‘Same were denised and neglects’ their duty with reapeet therete, 
to the damage of the piaintifr, 
| The defendants contend that the plaintiff? has mistaken 
‘hte form of aetien, and cites 1 Chitty om Fleading, page 200, te 
the effeet that - 
"In order te vrevent the confusion wuiech migst ensue if diffe 
ferent forms of sagtiona, requiring 44 fferent oleae and differs 


ent judenents, and of a 4ifferent nature, vere allowed te be 
Joined in one setion, it is a general rule that setione in 


7 fern ¢5 qontzaets eannet be Joined with thove in form ex 


i They also elite and reby on the statement of the same 
iis 
_ ‘Suther, pages 264-8, to the effeat that - 


“The consequences of a misjeinder are mere izportant than 
the circuwsstances af a particular count beine defective; fer in 
the case of ao misjoinder, however perfect the counts may rege 
pectively be in themselves, tie declaration will be bad on a 
if General demurrer, or in arrest of judasent, or upen error.” 












In their reply brief, however, defendants shift their 
ground somewhat and etate their point te be that, having inetituted 
euit end the nature ef the suit being determined as an action ¢x 

Aiste, it was improper to join in the declaration counts in an 
. tion ex contractu, 
| Purther authorities are not cited, nor are we ine 
by the brief of the defendants what partieular edition of 
he several works of Chitty te relled uoen, nor are we informed 
by defendants, in somnection with thin shifting position, which 
arti oul ar counta of the declaration are regarded by them ae 
sing in tort and whieh in contract. 
After a conelderable search through dunt covered 


8, we have found the quotations from Chitty upon which 


ante rely in a volume which, the preface indicates, was 
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pared by that author prier te the 7th of Nevenber, 1403, and 


ul % 
my 


wh eh was published im 1878, [It wae ne doubt improper at that 

‘ {and under good practice in pleading is, we dowbt net, still 
woper) to deolare in case when the eotion is in faet in aeeumpeit 
or to join in the same doclaration tounte in ease and in seeunpsit. 
(se Gebbert v, Packington, 14 Gnglish Common Law Keporte, page 
152.) Prior to the enactment of the gtatwte on that subject, in 

: ‘ormity with the generni rule, it was held in iilinole that 

te in treapase and in ease were impreperiy Joined tegether. 
iradbermy, 80 Ill. 82.) These cases alse bold that in 
ef euch mliejoinder ai ther ef causes of action or gounte the 
“deeiaration would be bad, and that a motion in arrest of fudement 
2A be allowed. 

That either tn action in ease or in assumpeit is 

oP er, and that these are concurrent renieties fer wrongs auch as 
th se of which the plaintiff here complains, te held ta the well 
@onsiderea case of Kevin v. Pu Pals Yo., 106 TLL, 222; 





that « misjoinder ef counts may not be taken advanstage ef wron 


4 


etion in arrest of Judgment has been decided in ©, & A. FB. Be Go, 
r. Murphy, 198 112. 462, 

The statute of Amendments and Jeofails, Snitheliwrd [11. 
+ Stat. 1925, p. 1li3, chap. 7, see. 6, provides: 


*Judemont shall not be arrested or stayed after verdict **# 
Fifth «- For any miapleading, insufficient pleading, laek of 
Solor, wissontinuance, discontinuanee or misfeining of the ioene, 
or want of a joinder of the iseus.* 


The first contention of defendants therefore cannot 


a In the second place, defendants contend that the Judg= 


‘ian 


a ent must be reversed’ beeaune, a9 they say, the record fails te show 
hat plaintiff mate a densnd wson defendants to pay the ameunt of 
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Y needed to make euch repairs as were required in order te 
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ipestere the premises, Thies sentention, however, ie incensistent with 
ee assertion of defendants that some of the eounte of the declara- 
tion are in tort, Our attention has not been esiled to any ease 
where it hae been held that a previous demand is acesesary in order 


to maintain 2 suit in am aetion wpen the cane, Defendants cite 


a net Palmer, 99 Tl1. App, 899, which wae an action in debt 
“upon a bond, and Baker v. Whiteside, 1 Breese 132, which was an 
acti OM upon a contract for failure to convey a lot of growd as 


ty, 


“@greed, neither of which are similar to this case upon the facts, 


lt It ham been held in Chicage Rock Talend & Pacific R.R. 
Co , 125 TLL. App. 2, thet notice te the defendant be 















brincing evit is unneecsseary in an seotion on the cage te ree 

for nersonal injuries, Im Niemeyer v. Brooks, 44 111. 77, it 

te hel4é that in an action om the eontract a demand is wirneesssary 

wn ooe there is an express stipulation im the contraet te that ef’ 

, t; and in Yard v. Montgomery, 67 111. App. 346, it was hel4 that 

the cireumstences of a case are sueh an te clearly show that a 

4 would be entirely unavailing, « formal demand before bringing 

Mit ie unnecessary. The record here shows that such a demand woulda 
ave been unavailing. 

P a In the third place, the defondants contend that the 

ot is arcsinst the evidence and that the rulings ef the court 

an the instructions of the court with reepest to the evidence are 

roneous, The written lease between plaintiff and defendants ree 

that the premises were onteared ypon in geod repair, except as 

in otherwire specified’, By another provision of the lease it 

a stipuiated that the lessee would pay for any a4 all revaire 

st should be necessary to put the premises in the mame condition 

men the leases entered therein, reasonable wear axceptad. 

Attached to the lease was a rider whieh epeeifically 


certain resnects in which the premises were not in good 
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p and recited that the plaintiff leaeor would make the necene 
repairs in these respects. There were something like twanty= 
ve different things which tae lesser agreed to de in order to put 
| prenises in preper comdition. fhe lease did not fim the time 
within which theme repaire should be uade, Dut ploeintiir, we 
think, eorrestiy argues that the law would preswae that thie work 
vor: 4 be done within « reasonable time. 

The testimeny of the plaintiff tended to show that the 
pla tiff aid wroceed te make these chances, and that it teok him 
abe + three monthe to complete them. The term of the Lease began 
: June 1, 1919, and defendants sntered inte vossession on that 
t . The lease wae executed under date of way 14, 1919, prier 
Oo. the defendants complain that the court refueed te admit 
lence offered by them tending to show the actual condition of 
he building, either on tne date of the lease or upon the date on 
h the agtual entry was made, but on the contrary limited the- 
o@ to the condition in which the buliding was after the ree 
ae agreed had been made by the plaintifyr. 

In this situation, the jury was entitled te the facts, 
} t would have been manifeatly unfair to have permitted evidence to 
+ given to the jury as te the actusl condition of the premises at 
¢ tine the lease was made ond at the time defendanta entered, 
also permitting evidence to be offered by the plaintiff 
Rding to show that he had made these repairs ae agread, and both 
ae were entitled, if they requests” the same, te inetrnetions te 
ad as to the law appliieable. The deforidants say that the 
Ais confusing and contradictory with reference te the ade 
; ef evidence upon this point, but they 4o not point out te 
. the specific rulings upon the evidence of whieh complaint ie 
°. Manifestly, we cannot search the record to discover error 
dl | they do not point out, 
ee the defendante also contend that the statement that 
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the premiees wera received in soot vragatr in o relative term; that 


a Structure whieh wan intended to be weet as a alaugiterheuse or 


" foundry might be considered te be in @ geod state of raenatr, 


Se 





when, fm the same eondition, 14 would not be senoidercd in a aon 
Dbition of geod repair for use as a dwelling house. They aleo aay 
that the lease musi be conatrued with reference te the use which 
as te be sade of the demised premises, aarely, that of am art 
| “ptuato, and they say that the physical condition of art studies 



















S well known -and weld expressed by the colloquial term “Bohemian. * 
» thererors, the stipulation wae made that the preaises were 
ered — in good repair, 1t must be construed as meaning in 
yd repair in view of the use that was to ba made of the some, 
i@iy, that of am art estudio. The defeniantea eay that in apecliye 
the particulara in whieh plaintiff claimed the prenices ought 
‘ be restored and with reference to whieh they were not reatered, 
. ntif? ascused that the premises must anawer te the desePiption 
f ‘geod revair ae thet term would be properly applicable to « fine 
t-class residence, and they point out that the plaintiff sought 
gharge the defendents vith the coat af eomplete new clumbing, 
mith Polis.ing the fleors, with replasenent ef sink, pipes, het 
* 7 heating apparatus, art glass, bent plate glass, moulding, ete. 
| All of tiie was a proper matter for the coneideration 
, the Jury. It is significant that whereas the testimony tended 
0 Bhow that the plaintiff nad expended the ews of £3342.48 in ree 
ai upon the premiura, the verdict of the jury allowed plaintiff 
only to the extent of $900, 

The defendants, in the next slace, contend that the 
ee confused and commingled certain itame as te the eendition 
he premises and sest ef repairing the same, and that proof of 
* cont of certain items was allowed in evidence when anid items 


We not chargeable to the defendants, Among such items are named 
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 @hanging the toilet bowl from one Fluor to another, placing - new 
vows for the one taken out, rubbing ond polishing the floors, but 
as plaintiff pointe out, the record shows that this evidened was 
stricken out by the court and thet the attorney for vlaintiff, in 
the presence of the jury, Jieclaimed emy intention te ask for ree 
covery for those items, 

It is next centen4ted that the court erred in the giving 
ef instructions »hion departed from the theory of plaintiff's ease 
@8 averred in the declaration, Plaintiff says that eseh count of 
the Aeoloration slinged that the defendants "fsdiled and refused te 
pay for repvaire that were necessary te out such premiaes in such 
pendi tien ae they were miered upon, reasonable wear exeepted, * 
but that the court gave imatructiona to the jury voor the hypothesis 
that the defendants were obligated to make repaire euch as would 
“place said promises in the tame condition as they were placed 
by Plaintiff in a reasonable time after defendants entered upon the 
sane, reasonable wear exeepted,” and that the jury were directed 


that they might find domages for plaintiff for the same necessarily 


expended "{n and about placing the said premises in the sums eondi- 
“tion in whieh they were placed by plaintir! within a reanonable time 


see 
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after defendants entered upon the same, reasonable wear expepted. ” 










The aefendante say thet these instructions were a de« 
from the declaration, anid the nivtins of tham constituted 
ereible error within the rule laid down im Himred Coal Go. vy. 

an, 114 Tll. App. 668; MoCabe vy. A. T. & 8, F. fy, Go., 154 
+ App. 380, and Hedger v. Chicago City Ry, Co., 207 Ill, Apo. 26. 


The lease in question was dated May 13, 191%, and the 
ndants entered upon the premises on June 1, 1919. It was, of 
purse, necessary for the court in its instructions to construe 
a ® written contract, and this required that the rider and the 
e 8: te which it was attached should be construed together for 
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“the purpose of ascertaining the intention of the parties. Meanie 

|  festry, it could not have bean the intention of the narties that 

| ‘ the defendants should be required, at the expiration of the Lease, 
| to take out the repaire which plaintifr, by the terme of the 
anes, had been require’ to put in. Such » construction of the 





Writings woul’ have been ridiculous. The instruction may not have 

haan entirely accurate, in that it faile te cever the liability 

: ebligstion ucen the defendants to repair snd restore such items 
a8 may hove become defective vetweer Tune 1, 1919, and the date 

won which plaintiff completed the agreed repairs, but in this 

| Respect the inatruction was favorable to the defendants rather tha 


aie gee = 


te tha plaintiff, They have no reason te eomplaia. 
4 The eases cited are exsily distinguishable, but te 
- atecues them would extend thie opinion unduly aed even » eanual 
i | examination Siseloses Mp the cases are not similar. 











Defendants further sentend that the remarke an4 eon 
duet of the trial Judge in the course of the trial were improper to 


‘Ouch « degree ae to constitate reversible error. The record aise 


b Gounwe@] in the case, ae where the court said: 

"You near what I eaid, 4ian't you? 

ir, King: Yer. 

The Court: How, keep quiet, 

Mr, Eingt All right. Bxception. 

The Court: Don't be se 4isputatious,* 

6 again, where the court said to counsel, "You may ask o lot of 

polish guestions,* or again, "Don't harangue the court,* er 

» “Don't talk so much,” or again, “He is going his own weary 
.""or sgain, "Don't argue with me, ** Don't waste any more 

” or again, “I submit that you will keep your seat ond keep 

et,” or agein, “If I let you start talking, you'll never finish." 


We do not find anything in the record which would 
the court in making remarks of this kind, but it must be 
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ental in fairness that rexarkre sf this sert sae te have bean «ta 
“tributed among course] in the esee and witnesses with impartiality. 
The court etated of a wltmess for the pluimtiff, “He cught te be 
“pent te jail," and rewarked to counsel, “It is yeur business te 
Veetns witnesses here that con amewer the questions you whan them 
$0, not te impose an awfully deft, willful wan upon us. I think 
ie must have been a wliness before because be runs aray from 
everything." 

is Hot attempting to condone thig language (for courts 


4 be resmeetiyl and Alenified), we are disvesed to hold that 
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the imnartiality tith whieh these cenevree were distributed pre- 

vented infury te the eause of the 4efendant. We therefore hela 

4 & the errer in thin reepeet was not reversible, 

ae Tt ie next contended thet the court erred in refusing 

t Feceive evidence offered by defendants tending te shew that dee 

fe fante had been damaged in conseguenes of plaintiff's failure te 

\ & covenant in the lease with revorence to the repair of the 

f. Defendants eay that, althougs ne claim of seteoff was filed, 

y hey had 2 right to recoup, and cite Bebooek vy. Trice, 18 Til. 420; 

gs Preble, 90 Til. 381; Keating v. Springer, 146 Ili. 482; 
Stafford, 284 111, 610,. 

It is true that recoupment may be hed by a tenant when 










in am action for rent under a plea of the general ioeue. De« 
. te here, however, did aot plead the general issue, but not 
: dity. No eases are eited holding that in an action on the case 
such a plea a defendant may sive evidence tending te show a 
of recoupment. 

: A® already snid, the record in this case, considering 
: amount involved, ls volumincus. The case was trie@ under a 
on, where (we do not doubt as defendants contend) there 


s S& misjoinder of counta, and the task of reviewing the record 
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s (as undoubtedly thet of trying the cave under the pleadiags wae) 
x By 4iffiewlt. We think evbetantial Justice hee been done, 
! ot dthetaiding there may be some arror in the reeord. Defendants 
| ‘a mot dewur to the declaration, se they sight have dona. They 


| mot ask the court to require the plaintiff to eleet upon whieh 


he would proceed, a motion whieh, if made, we supvore would 
ave been granted, Ye do not think the parties should be put to 
. expanee of another trial, and in view ef the faet that, by a 
jewhat devious path, substantial Justice hee resulted, the 

nt is affirmed, 

AVFIRUED, 
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THE FIEXFLUME CORPORATION, ) 
@ corporation, ) APPEAL PROM MUwTCT Par, 
Appellee, } 
} COURT OF GHICAGO. 
j Ve 
| JOSEPH WURT BURG, DA, S 
ie Appellant. fe “SH ol he 


Im an action on « written contract and upon trial by 


awry there was a verdict for plaintiff in the sum of $909.37, 
















“98 which the court, overruling motions for a new trisl and in 
s entered judgment. 
The statement ef cinim alleges that on or before 
mber 10, 1925, the plainticf entered inte a contract with 
th defendant te menufacture and deliver te the defendant three 
etric signs at « price ef $1013. The contract is set up 
: 2 eee yerka and specifically states that the price docs not 
nelud: electrical connection frem the sign to the building 
further states that the “price deez include securing permit ;" 
"price does include paying city inspection fee," and that 
p vate permits will not be guranteed." 
4 The statement of claim further averred that plaintifs 
tured the signe; that on or about April 9, 1923, plaintirr 
the same to the defendant; that it did ali thet it was 
juired to do under the terme of the contract; that defendant 
1 @ om said account the cum of $200; that pleimtirf was entitled 
}imterest on the balance because of unreasonable and vexatious 
“tad ; 3 that by agreement with the defendant it chemged a werd in 
al at the additional ané agreed ressonable price of $14.16, 


Pe 


| 

Pas: WN 

tae . 

f A 
} 

§ 

} 

} 








a sas toTMma HOE LABS 
. omar a 7au03 : 


“989 et Kesh 


> f+ a Be 
: Rae gs 





eta Ser “o MOIMETO ane axaavnzoa SEuROROY xOETTT 


“ Sunes Oe po Pm ae wodsiee a 0. a wien ae rabrel 


soma Me 7 ba 
















ousted =e 8o ar sopthe, mtake. 2 ypc get oat ta pa 

adiw destéace @ 82K hozeias trésatelg outs onset ot on 
semis igabasteb esd of wovilos be ommgon tunes oe. Sime! ne 
qs $as sk Seazizee edt 8 6-EL0L% te eaing 8 ta. mgs : 
gem aces asiza asld desig assase aiieolsinens, paella i 
gRlolisd eid of magia odd sert aoilseanies, Lsotutooke 
“jaimtog gaiswese obylowt Pert sotaq" ed? soni aetata,, i 
dedi daa ", 20% noltasqant yle saiyeq ehutont soo sobs” & 


vitinintg jak? bexieva rods’ abais te dasuntade ont. . 
VUteskniq ~EROL .@ Lixqs suds xo wo dndd gampha ods | wie 8 
aew 32 dora ike 2d 32 tant daembested add 09 emsa ons - 

: “dankasted fod qdootanes ad? To eaxed ond tobe ob 09, bes: et 

heisiins asw ‘witentale sess Ried ze aire ods amsqooe Atee 2 

auehiazov Date chdencecomas to savsood coneiad eas a ‘ 

si bxewr 2 sopensio et sashaotsb edd 8 bw saomeras WS talt 

 g82.8L3 to ootug eldencast1 heorgs ban fates isbe ome 


aie w &: 


a 


eal 


and that there was a total amount due of as4 with interest, 
fex which it repeatedly demanded payment, which wos refuasd. 
The defendent filed an affidavit of merite, in which 
he sdmitted the manufacture anc celivery of the signs, admitted 
thet he had peid the sum of $200, and admitted that he owed te 
ime plaintiff « met sum of $249 for twe of the signe which he 
averred he was ready and willimg te pay; that the third sign 
Was never delivered to the defandent in accordance with the 
terms and provisiens of the contract, ami that he was therefere 
absolved from payment or any liability. 
| By amendment to his affidavit of merits, the defendant 
alleged that he sigmed the agreement set out in plaintiff's 
, ent ef claim, relying on representations of the pleintifrr 
th & plaintiff hsd secured the consent of the oeners of the 















> Upon which the sign waa to be erected; eheress, the 

fi a wee that the owners, whe woe the agents ef the building, 
‘aad not consented to the erection of the sign, and on the contrary 
. “adviees the plaintiff they would net permit the erection of said 
‘sign on the buildings that defendant would not have executed 
agreement tut for these representations of the plaintiff. 

The first contention of the defendant is that pleintiff 
suec on s eritten contract alleging complete performance 
mot recover without proving such fact; that the third sign 
Bot conmected as agreed, snd thet ft was therefore the duty 
; the court, at the conclusion of all of plaintiff's evidence, 

, Girect a verdict for the defendant. Om what theery the court 
have granted the defendant's motion for a verdict in its 
when the plesdings admitted money to be due upon the con~- 
Taq » We are not imformed. “e have no dewbt it would have been 


te grumt the motion. 
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There was a conflict im the evidence as te whether 
the plaintiff represented that he had secured the consent of 
| the owners of the building to attach the signs The verdict 
ef the jury upon that issue of fact ia in favor of the pisin- 
tiff. te are not disposed to disagree with the jury. ‘%e de 
‘ot think the written contract can be construed as requiring 
“the plaintirf te obtain the consent ef the landlord. Ye think 
that would be a very umreasonable conetruction of the contrast. 
it wae clearly, in our opinion, ¢efendent’s duty to obtain this 
permicsion from the landlerd, and, since the evicence indicates 
“that pleintiff was: ready and willing to connect the sign and 


















Reve Gone so had he not been prevented by plaintiff's 

ad, it must be held that he substantially complied with 

provisions of the contrect. Defendant, not plaimtiff, was 

Gefault, and defendant cancet use his oem default as a defense. 

It is next urged by the defendant tht the court erred 

i permitting the office wamager of the plaintiff cerporation te 

ae te instructions given by him to am agent of the plain- 

in regard to securing permite for the ervetien of signe: 

evicenee perhaps should haye been excluded, but as the 

testified to, in our opinion, gave the proper sonatruction 

; the contract, which waa at amy rate for the court, we think 

Whe error, if ony, wis narmless. 

The defendant next contends that there was no conflict 

; 2 the evidence which justified submitting to the jury the question 
ff whether there hed been a full performance of the contract 

@B plaintiff's part, and for thst reason he also insists that an 

a 1 to find for the defendant should have been given. 

We agree thst the evidence upon material pointe is not 
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‘dict, but think uncer the undicputed evidence the 
f was entitled to recover. 


The judgment is therefore affirmed, 


oh 





Ye Be Jey and Johnston, J., coneur. 
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JON Z. BISSKE, 


Appellant, 
APPEAL FYROM SUPERIGR COUR? 
vs. 
ei: OF SOOK COUNTY, : 
om J, BARMAN, On i 
Appellee, PA Sf | Ly 


, 

te 

i ER, JUSTICE MATCHETT DELIVERED THR OPINION OF THE COURT, 
ih Taie is an appeal by the plaintiff belew from a fudge 
‘uont in-favor of the @efendant, entered upon the verdict of the 
dur, returned in response to a direction so to do by the court. 

ua The sentrolling question is whether the court erred in 


Sting thie verdict. 











The declaration averred that on December 13, 1923, deo 
nt drove hie automobile se negligently im a northerly diree- 
wpen a public highway known as the Vaukegan Read, that it | 
plaintiff while plaintiff was im the exercise of due care. 
Other counts charged newligence in failing to sound a 
or give other warning, in operating the eutomobile at an we 


a mable epeed, contrary to the statute, and in failing to sarry 


The defendant filed a ples of not guilty and a special 
A An instruction was given at the close of sisintiff'tsa evi- 
nes. The sole question is whether plaintiff wae guilty of such 
Mtr ibutory negligence as would bar a recovery. It is, of eourse, 
, that in this state a plaintiff must allege and offer 
tending to prove due care for his own safety, anc, failing 


the evidence tends to show that at the time of the 
the plaintiff was o night watchman for one Donahue, whe had 
a ) for laying water pipes, called main pipes, in Biles, 
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T1tinets; that these pipes were being laid in the Yaukegan Road, and 
that it was plaintiff's duty to take cars sf the lights and parts ef 
the machines no that nobody weuld rum inte the machines or inte the 
dugout made for the pipes. 

y The excavation there was about five biecks north ef 
the place where the accident happoned and on the east side of the 
Woukecan Sond, which at that point ran nerth and south, with a 
iat curve toward the point of the exeavation. It was the duty of 
the plaintiff to look after the road light st the exeavation, witch 


ier 


7 about 260 féet long, and plaintiff had placed Lights there ebdout 





















feet apart. The excavation, om which the lights rere piseed 
} the west side of the read, wae about a foot ana « half frem the 
concrete, 

Plaintiff set the Lights and then went gout sleng the 
a) lh Road, as he says, to see hor the lighte were set, and he 

. South far enough wo that he could mee that the automobile 

. sould gee the lights in case they happened to hit the 

B, and see thet there would be danger before thew, 

Atter going far enough south for this purpsese, he 
around te go baek neorta, aid juet aa he turned to walk north 
he looked around but didn't see anything coming, so he 
ped out a little further to see if he gould see wore than one. 
gh } on the curve, and there he was hit. 

He says that ans he turned around to elise up the lights 
on the enst side of the road, for the reason that he wished 
r & view of the north-bound automebile drivers to see that 

r could: out the curve ahesd4 te the nerth and eee the lights there; 
he went to the east olde of the read te get the viewnoint of 
| vers, This point of the read was near to the residence of « 
he which was situated on the weet side of the read, Plain- 
Shout ten eteps after he turned around « ten or fifteen 


| he says - when he was hit. He liao asinine of the sutomobile 
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“before he started to walk north until he saw Lt close to him, and 
that was all he knew. ile says there was no hern soutded and 
Bothing but the brakes attracted his attention to the automobile 
defore 4% struck him. It was « very clear might in the fali of 
the year, ond he wae freseed for all might work. . 

Walter BE. Garvych, the owner of the residence, tee 
tified that between six and sixethirty in the evening, while he 
Was having supper at his home, he heard o sudden seream and the 
gudden sound of squeaking brakes; that he imsediately ran down 
yume gay an automobile parked on Yaukegon Road, going north, and 
found the plaintiff lying in fromt of this sutcmebile; that plain 
“tire was lying on the leftehand side of the automobile, in front 
We it and in front of the wheel; that the autemobile ras on the 
net side of the road going nerth; he says that he saw at the 

















ene of the accident the chauffeur of the automobile and a man 
ar anger, and br. Teete, a neighbor, of Niles, ond the plain+ 
fs Hie reeolleetion ie that the lights om the car were very 
ir. Teets od the witness, with the help ef the owner of 
oer, put plaintiff in the rear seat of the automobile, 
dntiff wae wieble to walk and was sereaming with pain, He 
there were cinder sidewhlke on beth sides of the road. 
in a shoulder of earth on each side of the conerete about 
or feet wide, and then the cinder sidewalk, and tnen the ditch 
01 fraining. At the point where the accident happmed, Yaukegan 
Tune almost straight nerth, and that point is about four or 
" hunéred feet north of the intersection of Mblwaukee avenue 
14 Waukegan road, There were street lights aleng the road, and 
@ accident happened right in the villace of Biles. The street 
gh were far apart, possibly a block apart. He says that he 
ere the lights were cowl Lights, and that at the time he 
there was no traffic on the road. 
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The Aefendant, calle? ae a witness by the plain. rr, 
teett fied that he owned’ and operate’ o Cadillae taxicab of his 
own for the Wiversity Club, and hed operated autesmbiles cince 
1910; that on the evening of the accident he had « passenger, Dr. 
Siumerman; that ot the time of the secident the weather wae fair; 
‘that there were a few street lights on the Vaukegon Road, but he 
didn't pay much attention te that; that he was driving ehout 
“twenty-five, maybe faster, a trifle faster, thirty miles an 

hour; on the enet side ef the Vaukegan Nead, about a feot from 
‘the eige of the conerete;: that he gay the man when he was about 
eient er ten feet in front of tim; that when he sow him, he tried 
‘his best to stop, put on the brakes, but that he 4idm't blew the 
“horn er euything, thet he hed regular Cadiiise cowl Lights, wat 
ata not have the Lights burning in front; thet the lichts would 
i “thew about 300 feet; that there were no other cars in front; that 
was looking shesad all the time while he wae driving, but 414 net 













@ee this man until he was ten feet in front of bin, 
| At this point the court tel4 the plaintiff that ne 
RO case, denied a motion to withdrar a jJurer wid sentinue the 


» and indieatet that he would direet a verdict, and, after 








ad dence of the physician who attended the plaintiff and who tes- 
Arh oa te facts shoving damage, the inetruction was given. It te 
| ¥Y wonecessary tc discuss st len th the very numerous cases 
by defendant in suppert of the ruling of the trisl court. 
others, he relies on O'Reilly vy. Davis, 120 BH. Y. 3. 993, 
here a pedestrian walking om a streetear track, hearing a car in 
re it of him stepped off the track into the road, vith whieh he 
as farilier and which was much traveled by vehicles. The plaine 
f pedestrian teetified that as he was stepping off the rail he 
back and 414 net see anything, on? then stepped off and 
four or five feet, vhen he wae hit by defendant's autono- 
He alee said he could see in back of him for a distance of 
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about 200 feet. Upon thie rather Tidievlous testimeny “hich, as 
the court pointed ont, imileated that whike PlaintiLer walked five 
feet an automobile moved 200 faet, whic, aseuming the awn wae 
Mekxing three miles an hour, would indicate the auntomebile was 
@eing 120 miles an hour, the jud:ment for plaintiff wae reversed 
amd anew trial erdered. 

Defendant alec elites and relies en Prinoe v,. Claugen- 
177 FE, ¥, 8, 168, 5 ease in whieh a plaintirr 
had futement where, agecrting te hia testimony, at about half past 
ight in the evening he had been walking south on the weet side- 
Walk of » certein etreet until he came to another street, at which 
point he eterped down inte the roaédway ant continued iu the same 
near the curb ef the westerly sidewalk; that when he stepped down 
fate the roadway he leoked norts and south and cewld see a distanee 
of about two or three bleeks ond thereafter he did wet look ony 
‘more, but when half way te the next street was struck frem behind 














| by en automobile owned by the defendant, and the court reversed the 
r é ent, holding that plaintiff wae guilty of negligence as a 
Matter of law, | 

Virgilio v. Walker, 93 Atl, 815; and Barus v. Weat, 
aM BR, YW, 806, are alec cited, the one, however, being easily 

! shable, ond the other, a8 wa read it, directly sontrary 
; to the contention of the defendant, since, in the opinion of the 
° rt, it ie there stated that defendant's counsal argued that 
Tiane on « country highway myst look te the rear at stated 
le to see if vehicles were coming; but the esurt said, "We 
we aware of no such rule of law," 

Defendant alee cites Hedy 


oo 584; Helen vy. Hew Sarper Hotel Co., 196 111, App. 94; 


gileago Ry, Co., 222 Ill, App. 625; Sober been vy 0 lease 
226 Thi. ADP. 661; ; Loe. af wiht CAMS Eis Be» 216 Til. App. 
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128; these latter all being cases in whieh this court reversed with 
| . finding of fact under supposed authority under a statute which 
has since been held mot to grant such power, 

a 

| 


e There le no deubt Eamk of fhe rule ef Law apoiieable 
he , which has been etated so often that it cught net to be 





| psessxy to cite authority, nawely, if there is any evidence from 
‘wai eh a jury acting reasonably ean find for the plaintiff, an ime 
traction to return a verdict for the defendant should not be 


Defendant does net argue that he was not negligent, 









ni in view of all the facts and clreumatances indicating that the 
L: intiff, at the time he received his injury, wae in the line of 

‘ duty, that he lecked back only a fow moments before he was 

ick, and the admitted speed at whieh the satomebile was being 

| » the question of whether or not pisintiff was in the exer- 

, of due osre, wan clearly « matter for the jury. 

The court erred in inetructing fer the defendant. Fer 
is error, the judguent le reversed and the cause remanded for 

no ther trial. 

REVERSED ABN REMANTBD, 


el » &. J., and Johnston, J,, concur. 
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OB. werres wrcmerr verve om OPINION OF TRE cour, 


This appeal is by the defendant fram a dvégment in the 
of $2550, entered upon the verdict of a jury, motions for s 
: er trisl ond in orreet having been overruled. 
Plaintiff sued fer Commiesions slleged te be due to 
B on eecount of the sale by defendant te Hicholas V. Deligiannis 
Sad Antonie V. Deligiannis, on March 10, 1924, of = parcel of 
t, at the southwest corner of Halated amd Congress ctreets 
f@ Considerstion ef $85,000, | 
| Pleintiff's statement of Claim alleged that on or about 
Mat 14, 1923, defendant gave te plaintiff a description of the 
Stated that he desiree to Sell the property, and requested 
mtiff te find a buyer therefor. The plaintirr submittes the 
y to the Deligiannis brothers, and that as a result of 
*fferts of plaintiff, the property wae seld to them. 
The affidavit of merite demies that defendant employed 
iff or requested him to secure a purchaser for the 
end denies that the preperty was sold as a result of 
itt s efforts. 
The defendant contends that the court erred in 
tions given to the Jurys that the plaintirr was not 
i to recover under the evicenee amd that the verdict 
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The record indientee that the jury was instructed erally 
by the court and discleses no epecifie objection by defendant at 
the time the instructions were given. A general exception seems 
te have been taken to the instructions «a givem, but thie is net 
eufficient to preserve the slleged errer for review in thie courte 
Ve therefore will not reverse for that reason, although we are 
satisfied from an ¢xemination of the inetruetions that there wee 
error in one or two respects. 

. The controlling queation in the reeord, aa we view it, 
is whether the verdict is sgeinset the clear prependsrance of the 
@vidence. The cvidence in plaintiff's behalf tends to show that 
on August 15, 1925, he called upon the defendant end aoked him if 
he was the owner of the property in questions thet defemeant said 
he was ome of the owners; that the property had belonged to his 
er. Whe upon her desth left it to himeslf and other heirs; 

t defendant asked plaintirt whether he had ony purch ser in 
nie ané plaintiff said he had ene fer whose business the 
Property Was suitebles; that defendant eaid, "'Te@li,s it seems to 
ne that @ deal ought te be mace here, the broker ought te be able 
te maxe a deal here,’ and then he asked, ‘What do you think you 

on get fer the property.’ ‘Yell,’ I ssid, *2 rather not akewer 
Wet question.’ ke said, ‘Why mot.’ f said, tit might prove 











mg if I om uneble to meet the price that you say T ought 
| @ble to get. I'd rather have you set the price on it.* 

" he said, "Well, we have hed wome talk about that, and I don't 
ink we will sell that property for less thon #85,000." TI anid, 
don't know whether I cam get that much, 
would net pay on that basiz.’* 


Plaintiff saya thet he then wemt to see Deligionnis 
@nd om the next day reperted te Plaintiff on offer of 


that apparently 


000 for the propertys that defendant teld him that other 
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parties were interested in the property} that he better put it 
im writing, which he did, but a few days later the offer was 
declined. Plaintiff then suggested to defendant that the 
prospective purchasers might roise their offer one or two 
thousand doliers, but defendant said he would not consider thate 
Plaintiff again reported toe defendant in Setober and 
reported that the prospective purchaser “might offer $70,000," 
but would mot make the offer unless there was sone prospect of 
it being accepted. Defendant told plaintiff to cet the offer 
ond put it in writing and he would take it up right away with 
the other people. Om Getober 25, 1923, plaintiff wrote defendant, 
meking an offer of $70,000, which wasithe final offer as he aaid 
of the purchaser. The letter also stated thit $3,000 of the pur- 
chase price would be paid in cash, and a mortgage given back for 
the balance of the purchase price. Plaintiff, in the letter, 
which is in evidenes, strongly urged that defendant accept the 
offer which he said would not stand open. 
Thereafter, defendant informed plaintiff, as plaintiff 
‘says, “umlese I could get an offer of 935,000, it wag useless to 
ask the other people who were interested with him te make a deal.” 
i Movember lst, plaintiff, with Nicholes Deligiannis, sew 
fendant at his office amd plaintiff saye that he asked them if 
had met before; that they said “Nog* that he then told 











e endamt Deligiennis wes the purty to whom he hod been trying 
7 0 #¢11 the property, and that he had agreed to accept the 
position to pay $85,000 for ity that defendont asked how much 
; ee » amd Deligiannis said he could pay $5,000 ensh down, $5,000 
‘ : oix months, $5,000 in twelve months, ond a mortgage for the 

. » Pleintiff eays thet he then sugyested that defendant 


kK his own attorney for advice what to de, and defendant agreed 
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with his attorne 
te meke an appointment/as goon as possible; that he saw defendant 


the mext day at the office of cefendant's attorney; that the 
attorney asked what the deal was to bes that plaintiry HALA, 
"The property is selling fer 85,006," and defendant said, 
"No, no, I want $85,000 Be’ to us, my people will not stand 
the expense of the abstract, the stamps on the deed, or the 
' Commiesion.* 

Plaintiff says that he teld the attorney that this 
would be an unusual proceeding, to whieh the attorney replied 
that it wea all a matter of agreement. After further conver- 
sation, plaintiff says he spoke to Mr. «. Deligiannis on the 
telephone and told him that defendant now wanted the cost of 
the abstract and the comaission added te it, which vould make 
about $87,900, 

On November 5th, thereafter, plaintiff tele éefendant 
that he had seen eligisnnia, who had of fered to add $600 to the 
$85,000, rather than have the deal fails that Nicholas Deligiannis 
had left the city, and the deal would have to avait his return. 
‘Plaintif’ says that about the middle of December, and after 
Several interviews, defendant told him that the price had been 
Faisec to $87,000. 

Upom cress-examination, it was d-velope: that plaintirr 
hee several conversations with Deligionnia prior te to August 13, 
Aves, ane thet he hod discussed the property here involved as 
wena a8 others, and he admits that the first and only discussion 
: te brokerage commission was in November and im the office 









of Jerreti, the attorney for the defendant, and that defendant 
1e listed the property with him. 

Antonio Deligiannis testifies that he first started 
tions with defendant with regard te the purchase of the 


a tty in 19213 that he sent plaintiff over to see defendant 
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to buy thie property, giving hime price of $65,000; that plain- 
tiff came back onc told him he could not buy it for $65,000, and 
that Antonio told him to try ond find another property. The 
witness ssid that after the deal was closed he heard plaintiff 
say to his brother that he (plaintiff) worked fer the deal and 
"you ought to give a few hundred dellars, two hundred deliara, 
because you closed the deal directly with Mr. *aters." 

Hicholss Deligiannis testifies that befere suguot 15, 
1923, he asked plaintiff to try to buy this piece of property 
and told him thet they had tried te buy it in 19213 thet he told 
Plaintiff to offer defendent $65,000; that plaintiff reported 
te him that the offer hod been refused and thot an offer of 
$70,000 wae then made, which was also refuseds that plaintiff 
eftervwards said thst he could not do anything with defendent and 
would drop ity; that plaintiff afterwards showed him other property 
which he did not buy, but afterwards he Deligiannis closed the ¢ eal 
with defendant for the property in question; that plaintiff afters 
Wards asked him if he hed closed the deal, and he said “Yeo,” and 
that plaintiff said, ""Well, he said, ‘Don't you think I am entitled 
te a couple of hundred doliors for my services; I went a couple 
Of times to see Mr. Waters.’ I said, "You didn't close the deal, 
80 I don't see why I pay you a couple ef hundred dollare for it,’ 
And he said, ‘Well, if you feel that way, it ds all right.’" This 
witness &leo says that negotiations for the purchase of this 
‘Property was opened with defendant by Deligiannis brethers in 1921. 
¥ The defendent testified that he first met antonio 


‘Deligiannts in 1921, when he ealled in response te a letter 


¥ 
’ 







aie he received from the brothers and discussed this property 
nith émtonios that in December, 1923, he next saw ntonmiqn at the 


of his attormey, He says that when pisintiff called on 
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August 13, 1925, he told him thet the property was owned by an 
estates that it woa for sale, if they could get their price, but 
thet plaintiff would have to make the preposition to him; that 
he anid that he (defendant) said, “ald right. You put the 
proposition up in writing, and I will submit it to the other 
heirs;" that nothing was ssid about the payment of any commiasion; 
that plaintiff afterwards submitted an offer of $65,000, which 
Gefendant refused to submit to the heirs; thet he afterwards was 
at his attorney's office, and thet his attorney then told them what 
Was wanted; that they would consider $85,000; that nething wae 
mentioned about commission, but it was stated, “ve wanted $85,000 
Ret; that didn't include the commission, bringing down the title, 
and the re:venue stamps" that plaintiff seid that that was not the 
gemeral practice of real estate meng thit sellers were supposed to 
pay the commission, but that defendant they wanted $45,000 nets 
thet claintiff afterwards got in communication by telephone and 
Wanted to know if they would open up the deal sgsim, and defendant 
told him that the deal ss absolutely closeds that they were 
through. The witness says that he did mot st omy time promise te 
pay the plaintiff any commission. 

‘We chink a preponderance of the evidemee indicates 
that there was no contract of employment. The fuct that 
Megotiations for the purchase of this property hed been opened 
Detween the parties two yeors befores that the whole transaction 
ang conduct of the plaintiff is consistent with the theory that 
he was acting en the agent for the pre esed purchasers instead 
of the vendorses thet defendant was only a part owner of the 
‘Property, ond disclosed that fact to the plaintiff stating at 






Saiferent times thet the propositions must be submitted to his 
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@o-owners; that after the deal. was closed plaimtiff made a claim 
for commiseiona agsinst the purch sere - all tend te correberate 
the testimony of defendant to the effect that pleatntiff was not 
employed to act either fer defendant or the other owners of the 
property. Indeed, it may well be doubted whether the evidence 
of the plaintiff is sufficient te show prime facie the empley- 
ment of the plaintiff. A preponderance of the evidemee indicates 
that plaintiff wes not employed by the defendant, and without « 
eontract of employment, he ie mot entitled te recover. (Silcex 
ve Andrews, 150 Ill. App» 276) 

For the r ezsons indicated the judgment is reversed 
ané the cause remanded for another trial. 

REVERSED AMD REMANDED, 


MeSurely, ?. Js, and Johnaton, J., conoure 
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LILLIAN GRACE MeDONELL, } 
Appellant, ASTRAL FROM CIRCUIT comT, 


Fe COOK COUNTY. 

JAMES HARTNETT, : ee , = 
Appellee. my os eZ _ 

MR. Justice MATCHRTT DELIVERED THR OPINION OF THE COURT. 


Thie appesl is from an order entered By the Uireuit 
en Deeomber 5, 1924, overruling the demurrer ef i.illisn 
HeDenell to the answer of James Hartnets, respondent, 






















te & petition fer s writ ef assistance. 
The petitioner elected to stand by her demurrer, and 
order therefore dicemigsed her petition. 
The respondent, James Aortnett, eliheugh Kimself on 
practicing at thia bar Kes net appeared in support ef 
b ercer appealed from, end the appeal must therefere be decided’ 
thout the bencfit of his views as to the low applicable to the 
The record diseloses a bill filed to foreclese a trust 
on duly 29, 1922. Te this bill, domes Hartnett, the maker 
he trust dee:, the Central irust Co. of ‘llineis, as trustes, 
@ Lillian Grace Mciionell, who wae alleged te have some interest 
te the lien of the trust deed, were made defendants. 
Res Hexwmett and Lillian Grace Me-onell anewered, she «dmitting 
@ allegations of the bill of complaint and alleging that on 
ne 20, 1915, che recovered im the Circuit Court ef Cook County 
. ageiuet the defendant Hartnett for $5,295 damages and 
ceste; that execution thereon was returned by the sheriff 
ed, and that the judgment was im full ferce and effect 
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and & velid lien upon the real estate deseribed in the bill. 

Phe cause eas put st iesue and referred to a master 
who reported in favor of the complainant finding the facts with 
reference to the judgment of Jume 20, 1914, 25 alleged by 
Tdlliem Grace Melonell. 

im December 1, 1922, all the parties being represented 
by their seliciters, the court found that it had jurisdiction and 
‘@rdered the master's report approved end further specif ically 

- foune that Lillian Grace Hevenell hed «a velid lien upon the real 
_ @atete for the emount ef her judgment. The decree entere: in 


Me 
| its éetaile conforms to the act spproved June 11, 1917, amending 






rtain sectione of the act approved Barch 22, 1872, in ferce 
ri, 1872, ae amended by subsequent acte with reference te 
_ sale ef real estate uncer judgeents and deerees, directec the 
"moter te execute the decree, and that immediately after the 
 expirction ef fifteen months after the date of certificate of 
Anfebtedness te be issued, the premises should be sold by the 
ae in chancery, or by hie successor in office, wless the 
lsc been prior to that time redeemed. 

On December 5, 1922, the master presented a report 












the issuing of a certifieste ef iniebtedness to the 

zamt in accordance with the statute and decres, the 

of a duplicate of said certificate im the office of the 
® ef Cook “ounty, and om the esme day ean order wan entered 
“Pesiting notice to ali the selicitors of the filing of the 

pert and approving and confirming the some. 

Om April 29, 1924, the mater filed his report of sale 
distribution, dated April 25, 1924, reciting thet on December 
. 1922, the premises had been duly redeemed by lillian Grace 
ede ae a judgment ereditor in accordamese with the provisions 
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ef the atatute; that the sheriff ef Cook “eunty en Sccember 3, 
2925, issued to her a certifieste of redemption whieh vac duly 
fecorded on Lecember 4, 1925; that the moater had duly advertised 
the premises to be sold ‘gril 24, 1924, a= per certificate of 
Publication attached; that Lillian Grace Me-onell bid $13,000 
therefor «nd the master sold te her the said premises. 

| The master further reported the ciztrivution of the 
“oun realizeé from said sale in accordames with the terms of the 
“@eeree showing « valance due on secount of the principal of the 
“gertifiente of $179.47. 

: Om April 29, 1924, leave wae given the defendants te 


4 pet 4 



















objections to the report within five days. The record 

te disclese, hesever, thet «ny sojectione were filed, and 

M order was entered on Kay 7, 1924, thet “mo couse to the con- 

, heaving been shown,” it vas ordered that the repert of the 

ser be approevec, ratified and confirmed im ali respectse 

On Mey 165, 1924, Hartnett wae notified that om the next 
: She petition of Lillian Grace Belonell fer 2 «rit ef assistance 
ald be filed, and on May 16th, an affidavit and comand were filed 
. that on May $, 1924, ome GlenA, Lloyd had exhibited to 

- ett the master's deed to lillian Greece MeDenell, dated April 
1924, covering the preperty cescribed im the demand, and that 
a signed by Lilliem Grace McDonell, and reciting the decree 
becember 1, 1922, the sale of the premises to Lillian Grace 
Pomel) April 24, 1924, the iasue of the master's deed te her, 

ted April 24, 1924, and that demand was made for imediate 

ef the premises. 

-Om the came Gay, Lillian Grace Helonell filed her 
petition, in which she set up the proceedings heretofore 


Smc prayed that a writ of assistance might issue directed 
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te the sheriff of Cook County, commanding him thst he, without 
delays preceed to put her in possession of the oremisen. 

Gn Hay 20, 1924, James Hartnett, by his attorney, 
filed & demurrer toe this petition, snd after warious dilatery 
preceedings, inclucing = petition fer a change of venue, which 
was granted, an order was entered on October 4, 1924, overruling 
‘the demurrer and directing Hartnett te answer the petition within 
five days. 

Bartmett then answered setting up that st the time of 
‘the execution of the note and trust deed, he was owner of the 
| sea described and resided upen the same and had an ¢atate of 

eteads thet he was at thet time the head of « fomiiy, residing 

with the same upon the premices, and thereby was a houscheléer 
‘entities to a homestead estate, which «as exempted from enale fer 

















or other claim by foree of the statutes of Illincis emacted 

. the legislature pureusnt te the requirements of the constitution 
1 Illinois; that in the trust deed he waived only the benefit of 

' exemption and homestead in favrer of the hoider ef such 

ty and of no other person, «nd that petitioner wes not the 
for whese benefit such waiver was made, and thet at thet 
she was not a judgment creditor ef respomdient Hertnett; that 

j if Lillien Grace MeYonell is a judgment ercditer of the respondent, 
‘he decame such long after the execution of the trust deed, and 
the law then and mow in forec, she had uo right im the 

| Superior to respondent's homestead estate and exemption, 
Bd was mot entitled te a writ of assistance to dispossess 

| t and his family. | 

Harhnett, as respondent, further answered that the act 
‘1917, amending the statute then in effect relating to judgments, 


8 and excoutions, if given the construction for which the 
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petitioner contended, was wholly unconstitutional amd veid because 
the act so enforced was in deragction of the veated rights ef 
petitioner, of which the Genersi ssembly and the judicial depurt- 
ment of the state could not deprive petitioner er interfere there~ 
with, so such right of homestesd estete and exemption was protected 
by the particular provisions ef the bill ef rights of the Illinois 
‘Constitution and of the fourteenth amendment to the federal 

- @onstitution. 

ze The answer of the respormient eleo averred that the 


Riteees Ageembly enactec the homestead and exemptions statute 














ureuent to previsions of the constitution of Tilinois, and that 
petitioner had not brought herself within the terms of auch 
“ whereby the homestead estate could be taken or acuuired 
, Petitioner, because she Hed fudlec te preceed in the manner 
bed by the statute. 
The amswer of the respondent referred te the files 
n records in the cxuse, which he gsnid would shew that toe 
Petitioner had failed to take all steps required by the statute 
| ” had failed te comply with ite requirements. That the 
ai ea gteps or re uirements are, the enewer did not state, 
ut Glleged that the purported sale, upon which the petitioner 
22 od, was mli amé veid “because of defects appearing therein.” 
‘ Further the anawer of respomdent Hartnett denied the 
dsdiction of the court to enforce the claim or demand of the 

° 

From the order sustaining the demurrer of the petitioner, 
Lidem Grace McDonell, to that answer, this appeal is prosecuted. 
he abeence of an 2poearance or brief by the respondent appellee, 
nia Sourt ie left wholly without information, as we have alresdy 


M4, of the rules of Ia uyon which he Felies, and the court very 
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-6- 
much regrets the necessity of deciding thie case without each 
assistance. 

Indeed, the suggestion of the sctitioner and apsellant 
that the real purpese ef the opsocition te the writ ef assistance 
‘i amd is to enable an iasclvent iswyer is enjoy the petitioner's 
‘property, rent free, as long us possible, umder all the cireun- 
‘stenees which appear in this record, seems quite plevcible. The 
na inite amcwer of the respondent «ould seem to indicate that 














theery of his opposition is thet th= waiver of the right of 
ad in the trust deed was mice for the benefit ef the helider 
the trust deec slome and mot for the benefit of one who there- 
ter might become a judgment ereditor. If that is the theory 
Which respondemt relies, it is Mly necessary to peint out 
in « long line of decizcions by the highest court of this 
it Bas been held that such a @efense is unsveiling. (Smith 


137 Ill. 68, Herdman vs Cooper, 158 111. 583; Schroeder 


140 ill. 155; Gidfielé v. Evlert, 148 lil. 6173 Butler 


205 fll. 6053 Sutherland vy. Leng, 273 ilis 309.) 
All these cases im substance hold that a judgment ereiter 


eemin; frome prier sale dees not simply remeve an encumbrance 
7 ' the way of his execution, but that om the contrary a title 

at am execution sale upon redemption by a junior judgeent 
® relates back te the judgment from whieh the « edemption ig 
by and is paresmount te amy title acquired subsequent te the be- 
ef the Lien of that judgment; thet by failing te redecg 

; he sale uncer the decree of fereGlosure within the time 

@ by law, the mortgagor loses all right to redeem, and that 

e ‘fails te make such redemption, hia rights are gone. 

‘We are mot aware of any statute of the state or 

: wm of the courts changing this rules and if such exist, 
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we deem it the duty of this lonyer defendant te point out 
the sume to the court, In the absence of any assistance 
r i the respondent, this court will not embark upon a 

' of discovery. 

Be: The order is reversed and the cause remanded 
r i @irections to the trial court to sustain the demurrer — 
petitioner te the anewer. 


WITH DIRECTIONS. 


SS) 


ur dy, '2 des and Johmeton, J., concure 
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A. WHETKAR, 
Appellant, 


v8. 


ME X-RAY COMPANY, a Corporation, 
nd ACME INTERNATIONAL X-RAY COMPANY, p 


| APPSAL FROM CIRCUIT couRT 
OF GOGK COURTY. 


rooration, 
Appellees, 


BR, JUSTICE JOMNSTOW VELIVERED THE OPINION OF THE COURT, 


This is an action brought by Hiram A. Whitman, the 

pe intiff, against the dome Away Company, a corporation, and the 
a me International X-Ray Company, a corporation, the defendants, te 
re $1500 with interest at five per cent. ae salary alleged to 
e due to the plaintiff from the defendants for the last six months 
if hits employment by the defendants under a written contract, 
- Ting a perled of two years. 

The ease wae tried belore « court and « jury. The 
returned a verdict against the plaintisf and the court entered 
ent on the verdict. From the Judgment the plaintiff has 
uted the present appeal. 

The contract was entered into oriuinally between the 
tiff and the defendant, the Aeme X-Ray Company. The parties 
: | control of that sompany subsequently organized the Aeme Interna} 
X-Ray Company, which assumed all of the obligations and lia- 
ities of the Acme X-Ray Company. 

One of the principal grounds on which the plaintirr 
for a reversal is that the verdict is manifestly againet the 
ef the evidence, 

The bill of exceptions does net contain a motion for a 
w trial; and counsel for the defendants invoke the rule thet if 
e bina of exceptions does not contain a motion for a new trial, 
@ question ef the sufficiency of the evidence cannot be reviewed. 


aM 
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Greenwell v. Hess, 295 Tl]. 430, 462; Whitely v. Rule, 230 111. App. 
M18, 220; Briggs v. Page, 222 Il]. App. 223, 224, 226. 

. We have exazined the evidence, however, and we are of 
the opinion that the verdict of the jury is not manifestly against 
the weight of the evidence. “he services which the plaintiff agreed 
te perform by the terus of the contract related to taking charge 
or the fimeancial operations and matters under the control of the 
board of directors of the company; te assisting the company in ite 
business negotiations, leases and purchases; te aiding the company 
in Taising capital fer conducting and expanding the business; te 
advising and gonsulting with the General Manager and Production 
Mansger, and te rererting te the board of directora ae needs might 


require "in regard to the projects and enterprises of the company; * 















‘and te devising ways and means of “meeting same and all extraordinary 
- akings.* It ie contended by counsel fer the plaintiff thet 
he only defense presented by the defendants on the evidence is that 
' P Plaintiff refused to sell ateck, We think that thie contention 
r Mot correct. In our view of the evidence there ia aaple evi- 
, om behalt of the defendants, independently of the question 
| the sale of stock, to suvport the verdict of the Jury. On «6 con- 
r ion of all of the evidence we do net feel inclined te disturb 
he verdict of the jury. According to the familiar rule, it is the 
province of the jury to determine the credibility of the 
ses, ond the probabliity or improbability of their testimony; 
@ a court of reviewwill not interfere with the verdict unless it 
® manifestly againat the weight of the evidence. Hale Blevator Co. 
q 201 Till, 131, 146, 

Counsel for the plaintiff further contend that the 
um t should be reversed because ef prejudicial remarks made by 
\e trial judge. | 
By Thie objection has not been preserved for review for 
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the reason that the recerd does not show that exceptions were taken 
by the defendant to the remarke of the court. Publie Service uv 

Za Leatherbee, 511 111. S05, 804. @e have considered the objec- 
tion, however, and we think that the remearke would not justify us 
im reversing the judguent. he remarks are as follows: 

"The Court: I read it [the contracé] twe or three times, I am 
‘paowing that a eale of stock was like a sale of everything else. 
He was to furnish the braine to finance this concern, whether it 
was by stock, or by some other way; that was up to him. How, lat 
us see what the efforts were.” Counsel for the plaintiff maintains 
that the contract makes no reference to the sale of stock as one of 
the duties of the plaintiff; that “had it been the intention of the 
“parties to the contract that one of the duties of plaintiff was to 
geli stock of the company, certainly the contract would have so 
stated in ¢lear an4 tMaxtiguous germe;" that the remarke of the 
court "plainly informed the jury that the court construed the eon- 
tract to require plaintiff ae one of his obligations under the cone 
“tract to sell stock of the new company." 
" It is true that the contract does not specifically 
“provide that the plaintiff should s@11 stock as one of his duties. 
oh, think, however, that on a fair, reasonable interpretation of the 







tract one of the duties of the plaintiff was the sale of stock. 
- Counsel for the plaintiff further contend that the 
“@ourt committed reversible error in giving the following instruction 
the request of the defendants: 


"The jury are further instructed as a matter of law, that 
the wdertaking of the plaintiff in hie contract with the de- 
fendant, Aeme X-Ray Company, is an entire undertaking, that is 
to say that the plaintiff is required te have performed his 

_ entire contract up to the date of the termination thereof, and 
_  4f you find he has ao performed them he is entitled te the ene 
_ tire consideration for the last six (6) months thereof, that 
_ is to say, Fifteen Huntred Dollars ($1800), but if you find 
_ from the evidence that during the last six (6) months of the 
term of the plaintiff's contract he failed or refused to fully 
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perform the duties required of him under hie contract, that 
then the plaintiff is not entitied to reeover anything even 
though it may eppear from the evidence that he performed a 

pertion of the duties, and your finding shall be for the de~ 


fendante, * 
Ae the instruction is met ingorperated in the bill of 


@xceptions, the plaintiff is net entitled te have the error ase 
signed on the instruction reviewed on appeal. (The People v. 
Belson, 320 111. 270, 280, 261; Greenwell v. Hesa, 298 Til. 489, 


462, 463). However, we do not think that the instruetion is 


erroneous. 
The grounds of the objection of counsel for the . 


Plaintiff to the instruction are stated in their brief as fol- 
lows: 

“Here the court instruets the jury that if the plaintiff 
failed or refused to fully perform the duties required of hin 
under his contract, then the plaintiff is net entitled to ree 
Gover anything, even theugh it may appear from the evidenee 
that he performed a portion of the dutiee, and your findings 
shall be for the defendants. Here the court in substance and 
effect instructs the fury to find the lesues for the defeniante 
if he failed te sell stock," 


We think that the plaintiff was obligated to perform 
‘@1l of the duties required of him wider the contract. 
; In our view, the instruction does not direct the jury 
fn Substance and effect to find the issues fer the defendants if 


ae 











believe that the plaintiff failed to sell steck. We are of 
opinion that the sale of stock wae one of the duties of the 
tiff contemplated by the contraet, but the instruction does 
ot specifically refer to that question, nor is there anything in 
. instruction from which reaconably it could be inferred that 
finding of the jury should be dependent om that cuestion 


: one. The instruction merely refers generally te the duties 
aired of the plaintiff under the contract. 
Per the reasons stated the judgment of the court is 


AFFIRMED, 
ily, P. J., amd Matehett, J,, soneur. 
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INES I, TINSLEY ) 
q Appellee, 
APPEAL FROM CIRCUIT COURT 
vs. 
r OF COOK COURTY. 
W. 0. DICE, 
Appellant. 


PAA TAIESL 


BR, JUSTICE JOMNSTON DELIVERED THE OPINION OF THE COURT. . 


This is an appeal by ¥, 0. Dice, the defendant, from a 
Judgment on the verdict of a jury in the sum of $3500 in favor ef 
Inez I, Tinsley, the plaintiff, in an action brought by the plain- 
tiff to recover damages for injuries sustained in a collision be- 
tween an automobile, in which the plaintiff war riding as a suest, 
and amotor truck owned by the defendant and driven by a chauffeur 
of the defendant. 


o The undisputed evidence shows that the accident oc~ 











in the afternoon of May 2, 1924, near the intersection of 


street and Parnell avenue, public thoroughfares in the City 


rT ion, and Parnell avenue runs in a northerly and southerly 


ion; that the plaintiff was riding in an automobile by 


ek was going west on the north side of 7ist street; that there 
. alley which runs in a nertherly and southerly direction about 
, tb weet of the intersection of lst street end Parnell ave- 
; that about 100 feet west of the alley there is 2 railroad 

duet which crosses 7lst street; that the collision occurred at 

; that the automobile in which the plaintiff was riding 
Ddeing driven at the rate of about 22 miles an hour at the time 


we collision; that the motor truck was going at the rate of 3 


Oe ee ne 


A a a i OS ee Oe Ne ee arm, 









: .TPRMIOD AOD 10 





7 uish ree hes $ ' Atri Rn, me 2 af . bia 
pee ie eid - mete i a 7 ae \ x ties } y i) ak ' “4 
MECOLiCt pe: NS ot ee 


aa 
Sah 


Bae oes, dy wie ase @, (hae 
sa no dishes te wnt wert 20 we w ieviews me a ake 


te sore’, ak pore Fo, mart, eslt ah wt ¢ 


‘g 


a tetbroy, Lad ins 











te ngttooetodst oud “taess ae te pa ae ses il , 
Wis oe “ 4 4 ‘ a 





, ‘@ ‘oO ads ‘ab toto itiiercontd ‘wb tetra nares ite 
ulred new Bite ‘ulse toad oul ad anerd sontee Fase fads te 
"Yh tdi ‘bee ‘etitaaleoin add wad” ‘dunce ‘chee bow 
ed ethdometed ax ak Qathts aa UTEs ake te eee aMdy 
“eltdomotua wits ‘hatte potidowoasa odd ‘Ye sonia sath 
“rodon'sad Fails ied watts ‘ont staoe x 2 


ta beemiooe att “a si ‘sy fal 


as ei ih ie 











4 aties an hour; that os the motor truck turned south to go into the 
alley to deliver some nerohancise the collision oecurred; that at 
the time the motor truck turned to go into the alley the driver of 
the motor truck gave no warning either by sounding his horn or ex« 
tending his arm; that the plaintiff was injured in the collision; 
that four of her ribs were fractured about 2 to 4 inches from the 
sp! @, and that one of the four riba was fractured in twe places; 


that the plaintiff was black and blue from her knee to her shoulder; 

















sat her back and entire right aide were blask from bruises; that 


e remained in s hospital for one week; that she was then taken in 


M ambulance to her home, where she remained in bed until May 30, 

44; that the discoloration on her hip and baek did not disanpnear 
duly, 1924; that she suffered great paim; that she was attended 
Physician for 5 or 6 weeks after she left the hospital; that 

g that time her back was bandaged; that she still has pain in 
er Tight side; that she has had pain for ever a year, especially 

, the weatnor is bad; that when she Joes housework her back be- 

3 te hurt and she has te stop and thet this condition continued 

| D to the time of the trial, mamely, Mereh 4, 1926; thet prior te 

@ accident che hed no trouble with her back or right side; thet the 
ge ts of her spine are sore and if they are strained end re- 

4 rai ed they may get worse instead of better. 

: There is some conflict between the testimony of the - 

: ; fleur of the automobile and the chauffeur of the motor truck 

the facts surrounding the immediate happening of the collie 


The chauffeur of the eutomobile testified on behalf of 
mtiff that as he passed from uncer the viaduct he noticed 
tor truck; that the metor truek was about at Parnell avenue; 
® motor truck continued to go west and that he continued to 


st; that he was watching the alley for trucks that uicht come 


we 
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nt of there: that as he cot up to ich 2 feet of the alley he 
Rotioed the moter truck eut right im south; that he was about 

ul feet from the motor truck; that he wanted te co over to the 
court to get away from the motor trnek; that he got about s half a 
“foot from the south eurb, but did net get on the curb bevore the 
“mecident happened; that he did met blew his horn er give any 
“warning: that he did not put his brakes on, “ae I figured he 

j chauffeur of the motor truck) was going te let me through;* 


he thought he could cet past the metor truck as it wes going 


















Wily; that he thought the chauffeur of the motor truck wae 

iting for him to go throweh; that the moter truck aid not stop 

or decrease its speed; that if the motor truck had continued at the 
| @peed 14 would not have touched him; that the moter truck 

et Wave increased its speed. 

The chauffeur of the wetor truck testified on behalf ¢ 
f the fefendant thet when he first sar the automobile in which the 
tiff was riding it wae about 120 to 130 feet frow the scone of 
eceldent, and that he was shout & feet from the alley; that 

he next saw the automobile it wae sbout 75 or 100 feet away; 
he did not look at the automobile again witil 1t was about 

12 feet away: that between the time the sautomebile was about 78 

se away he did not see it until it »ae right up to him; that 
thought it would stop and paid no further attention to it, amd 

t kent right on going; that at the time of the collision he was 
bs lutely at a stendetili." 

Ome of the principal grounds urged for revergal ef 

1 Judgment by counsel for the defendant is that the verdict is 
the weight of the evidence; that “the recor4 eompletely 

te disclose any act of meglicence on the port of the defende 


Tn our opinion there ie ayple evidence to sustain a 
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finding that the defendant was guilty of negligence. In eonsider- 
ing this question it must be borne in mind that the motor truck 
ef the defendant wae driving west on the north side of Vist street 
and that the chauffeur of the automobile in which the plaintiff was 
riding was driving east on the south side of 7lst street; in ether 
words, the two vehicles were approaching each other from opposite 
@irections. In this situation it was clearly « question of fact 
for the jury whether the defendant's chauffeur, in starting to enter 
the alley, was negligent in turning south directly across the path 
ef the eutomobile in which the plaintiff was riding without either 
"sounding his horn, extending his arm, or otherwise giving warning. 
Furthermore, it was also a question of fact for the jury whether, 
in the circumstances shown by the evidence, it was negligence on 
the part of the defendant's chauffeur te start to turn into the 
@lley, instead of remaining on the north side of let street until 
the automobile in which the plaintifr was riding had passed, 
On consideration of all of the evidence we are of the 
“opinion that the verdict of the jury is not manifestly against the 
“Weight of the evidence. 


Counsel for the defendant further contends that on the 





isputed evidence the plaintiff was guilty of contributory negli- 


The evidence showe that the plaintiff did nothing 










ively to prevent the collision; that she remained passive. The 
intiff testified as follews: “I knew the driver Mat and felt 

5 we under hie direction of the car and I relied upen him, * 

. The test as to what constitutes contributory negli- 
jones as a matter of law is defined in the case of Kelly v. Chicago 
: » 283 TL1, 640, as follows (p. 645): 

"AS a general proposition, the question of contributory 


 *Megligence is one of fact for the j under all the facts and 
stances shown by the evidence, ev. Chic a 


Co., 289 Ill. 476) but wases oecasionally arise in which 
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a person is so careless or his conduct so violative of all 
fational standards of conduct aprlicatle to persons in a like 
situation that the court ean say, 28 & matter of law, that no 
rational person would have acted as ne aid ent render Judgment 


for the defendant," 

In our view we cannot say as a matter of law that no 
Pational person would have acted as the plaintiff aid. 

We are of the opinion that the questions whether the 
Plaintiff should have been se watehtul and vigilant that she could 
have discovered the danger of the collision in time to warm the 
chauffeur and prevent the collision; or whether she was justified 
in remaining gunaive and relying on the chauffeur, are questions 
of fact for the jury. 

Counsel fer the defendant further contends that the 
@ourt erred in giving the follewing instruction om behalf of the 


Plaintiff; 


"I? you believe from the evidence that wy witness in this 
case has knowingly, wilfully, intentionally or falsely testifted 
as to ony matter or thing material to the issues in thie case, 
then you are at liberty to entirely reject the testimony of 
such witness except in so far av it is corroborated, if it is 
corroborated, by other credible evidence, or by faets arid 
cireumstances appearing in evidence," 


The objection ef counsel for the defendant to the ine 

Struction is that the word "er" after the word "intentionally" 
“gave the jury free reign to regard or disregard the evidence of 
‘SB witness ac they might see fit." Lt is evident that the word 
“or" was inadvertently inserted after the word “intentionally* 
@nd thet the instruction should have read, “If you believe from 
the evidence that any witness in this case haa knowingly, wilfully 
oF intentionally, falsely testified,” eta. 


, 
* 
_ Hon, We would not impute such lack of intelligence to the jury 


as to presume that they assumed wider the instruction that they had 
SB right to “regard or disregard" the testimony of witnesses who 


We think that the jury were not misled by the inatrue- 








believed had testified “knowingly, wilfully, intentionally" 


to the facts. Such an interpretation of the instruction would 
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have been absurd. 
Gounsel fer the defendant further contends that the 


gourt erred in giving the following instruction on besald of the 


plaintiff: 


"You are instructed that if you believe from the preponder- 
ance of the avidence, under the instructions of the eourt, that 
the plaintiff was in the exercise of ordinsry care Ter her own 
gafety at and just prier to the eecurrenee of the aeeident in 
question, and if yeu further believe from the preponderance of 
the evidence, wider the inetructions of the Court, that the 
defendant ¥. 0. Dice's servant was guilty of any negligence 
Glleged in the plaintiff's declaration, or sny count thereof, 
which caused or proximately contributed te enuse the accident 
and alleged injuries te the plaintiff, then your verdict should 
be for the plaintiff even though you might also believe from the 
evidence that the driver of the automobile in which plaintiff 
Was riding at the time and place in question was also guilty 
of some negligence proximately contributing to bring about the 
accident and injuries to the plaintiff, * 


it is maintained by counsel for the defendant that 
this inetruction “asawnes that the plaintiff was in the exercise of 
Ordinary care, whereas there is no evidence in the record that 
Plaintiff dia exercise ordinary eare;* that further it assumes 
that the plaintiff "by reason of the fact that she was riding in an 
automobile driven by another entirely relieved plaintiff from exer- 
eising ordinary care for her own safety.* 
‘ We think that the instruetion obviously is not reason- 
omy susceptible of the constructions which counsel for the de- 

A 











fondant places on it. 

. It is further objected by counsel for the defendant 
the court erred in instructing the jury that in estinating the 
laintirr's damages they had the right to take into consideration 
future suffering and loss of health if any;" and “her loss of 
and inability to work, if any;" and that “there is ne evi- 

in this record as to either of these propositions," 

a We think that there is sufficient evidence to justify 
, ne instruction. Furthermore, the qualifying phrase “ir any” is 
ed in the instruction. Again, the first paragraph of the in- 


Bh) Po) 


is as follows; “The jury are instructeé4 that if from a 
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preponderance of the evidence and under the instructions of the 
Court, you find the defendant guilty, as alleged in the declara- 
. tion, then you will be required to determine the ameunt of plaine 
*iff's demaces, if any, so far as such damages as are alleged in 
her declaration are established by a preponderance of the avidence, 


af you find they are so established." 
Counsel for the defendant further contends that the 


court committed reversible error in refusing to give the following 


instruction on behalf of the defendant: 


"If you believe, from all the evidence in this case, that 
the motor vehicle in which the plaintiff was riding at the time 
in question wae being driven on a public street in the City ef 
Chicago, in violation of the statutes of Illinois regulating 
the traffic of vehicles upon public streets and highways; and 
if you further believe from all of the evidence, that the 
plaintiff knew, or in the exercise of ordinary care on her part 
couké have known of such violation of the law by the driver of 
the vehicle she was riding in a sufficient length of time bee 
fore the collision here in question to have cautioned the 
@river of the automobile plaintiff was riding in not to violate 
said statutes, or to have prevented said driver from violating 
said statutes; then the Court instructs you that so driving sald 
vehicle in which plaintiff was riding contrary to said statutes, 
Taises the presumption that the plaintiff and the driver ef the 
Moter vehicle in which plaintiff was riding, at the time and 

_ Place in question, were, as a matter of law, guilty of negli- 
gence; and if you further believe from the evidence that such 
_ Megiigence was the proximate cause of the injury to the plain- 
tiff, without which the injury would not have happened, then 
you should find the defendant net guilty." 


We think that the instruction is objectionable for 
"several reasons. It assumes as a matter of law that there was a 
Riuty on the part of the plaintiff te caution the chauffeur not to 
“Violate the statute or to prevent the chauffeur from violating 
the statute, whereas the question of the duty of the plaintirr in 


these Tespects was one of fact. Furthermore, the instruct sion 












does mot inform the jury what facts must exist and what speed must 
| } exceeded in order to create a prima facie case of negligence; 
2 does it tell the jury under what conditions the prima facie 
a i@ of negligence may be rebutted by the plaintiff. In the ine 
‘Struction numbered 15, given ot the request of the defendant, the 


were properly instructed in regard to the statute in question; 
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and in the instruction numbered 18, given at the request of the 
defendant, the jury were instructed to find the defendant not 
guilty if “the sole cause of the injury to the plaintsfr* was 
@ue to the negligent operation of the automobile in which the 
Plaintiff was riding, 

Counsel for the defendant further contends thet the 
court erred in refusing to give the rellowing instruction which 
the defendant requested be given: 

"The court instructs the jury that the burdeu is upon the 
plaintiff te show by a preponderance of the evidence that she 
was in the exercise of ordinery care just before and et the 
time of the alleged accident, And the Court instructs you that 
she is not relieved from that duty because she was riding in an 
automobile, but the law is that where a parsenger in an autonoe 
bile hase an opportunity to learn of danger and void it, it is 
her duty te warn the driver of the automobile of such denger." 

We think the inetruetion le erroneous in that it ase 
umes as a matter of law that it is the duty of a passenger in an 

Butomebdile, who knows of a danger, te warn the chauffeur of the 
danger, The duty of a passenger in thie respect depends upon the 
facts in the particular case. It may be that in some circumstances 

is Would be wmvise for the passenger to interfere with the chauf- 
four at all, as the chauffeur might be confused or excited by such 


rference; in other cireums tances it might be reasonable and 












er for a passenger to warn the chauffeur of a danger. In our 
Minion the question is not one of law but of fact. Hepner vy. 

k, No. 30529, opinion of the 3rd Division of the Appellate 
tT, not yet reported, 
it is objected by counsel for the defendant that the 
rdict is excessive. We think that it is not necessary to dis- 


" the evidence relating to thie question, We have stated the 
mee in this regard, and we are of the opinion that it is suf- 

tlent to suppert the verdict. 

i For the reasons stated the Judgment is affirmed, 

AFFIRMED. 





rely, P. J., and Matchett, J., cencur, 
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 *<BARVSY L. CAVENDER and VILLIAN 


» comm, Cepartners es CAVENDER 
 & KAISER } 
Appellants, 
APPRAL FROM MUNICIPAL COURT 
vs. 
OF CHICAGO. 
JULIUS BECKER, 
Appellee. ) 


a 
>) 


MR. JUSTICE JOHNSTON DELIVERED THE CPINION OF THY COURT, 


This is an appeal by Marvey L. Cavender and VYilliam &. 
Kaiser, attorneys md copartners, the plaintiffs, from an order in a 
preceeding under section 21 of the Numicipal Court act, vacating a 
Qudgment in the sum of $600.02 entered in favor of the plaintiffs 
in am action brought by the plaintiffs against Julius Becker, the 
defendant, te recover attorney's fees for services alleged te have 
eee rendered to the defendants by the plaintiffs. 


a. In the oricinal action for attomey's fees the defend- 










b filed an affidavit of merits sworn toe by the defendant, denying 
the itemized statement of services in the plaintiffe' statement 
of @laim alleged to have been rendered to the defendant vas cor- 
» and denying that the plaintiffs expanded the court costa and 
. set forth in the plaintiffs' statement of claim, Thereafter 
“defendant filed an amended affidavit ef merits sworn te by his 
attorney, admitting that the itemized statement of court costs 
Moneys expended for the plaintiffe, as set forth in plaintiffs’ 
mt of claim, was correct except as te four itens. 
The case was reached for trial on September 25, 1925, 
Md was several times continued until November 6, 1925, when the 
having failed to appear, judgment in the eum of $600 was 
on the verdict of a jury against the defendant. 

On December 5, 1925, the defendant filed a motion te 
the Judgement, and in suppert of the motion the defendant 
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filed an affidavit in which, omong other things, he alleged that he 
Wee net advised that the case was set for trial on Noverber 6, 
1925; that his attorney had agreed with the plaintiffs in September 
to have the case set for trial at "a later date,” but that the 
attorney failed to notify him ef the date; that his attorney “did 
mot appear in court at any later date but threw his case,” 

Om December 28, 1925, the court entered an order vacate 
ing the judgment. On January 5, 1926, the case was upon the trial 
@all and was continved until February 16, 19°6, for the reagon that 
the defendant was not ready for trial, On February 16, 1926, the 
@ase was continued to March 2, 1926, and on Maroh 2, 1926, it was 
gontinued woitil Bareh 25, 1996, The defendant was present in eourt 
on January 5, 1926, February 16, 1926, and Vareh 7, 1926, and Mareh 
26, 1976. On Maren 2, 1926, the defendant 414 net appear in court 
and on motion of the plaintiffs the case was continued until April 
9, 1926. On April 9, 1926, the defendant having failed to appear, a 
Judgment in the sum of $609.02 was entered againet the defendant 
OB & verdict of the jury. 

On July 14, 1926, the defendant filed a petition under 
‘Section 21 of the Municpal Court act, being the present proceeding, 
to Vacate the judgment entered on April 9, 1946. 
ve The petition which was sworn to by the defendant is 
” follows: © 
4 “Row come the petitioner, Julius Becker, defendant in the 
above entitled cause, and prays to thie Honoratle Court that the 
udgment entered herein on April 9, against him in the sum of 
i 4.06 be vacated, set aside and held for naught, for the reasons 
hereinafter stated. 
i Your petitioner shows that the plaintiffs herein had prior 
te the institution of thie action, acted and represented this 
“Petitioner as his attorneys, and as the relation of attorney and 
 @lient existed, the plaintiff collected large eume of money at 
Various times, for whigh no accounting has ever been given by 
the plaintiff, or h is petitioner (defendant); that while 
_ the cause, herein, vas pending, your petitioner, who, was by’ circum- 
_ stances compelled to seek employment elsewhere for his hivelihoed, 


+ and being unable to attend court, or employ counsel to 4o so, 
_Sgreed with the plaintiff in adjustment of this cause, snd not 


_ 8 & waiver of any claime for ameunt collected by the plaintiff 
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and his attorneys, he, thie petitioner, gave in full settlement, 
for the amount claimed in this law suit, a certain nots dated 
July 26, 1925, for the eum of $250.00, signed by Zarnest 
Masnarits, and received from the plaintiff a certain ace 
knowiedguent in words as fellows: 

‘Received of Tuliun Becker the nete (286) of Sarnest 

Mesnarits dated July #28, 1924, This nete is taken to 

investicate ite value and determine whether or net it wtll 

be taken in settlement of sage of Cavender et al. vs. 

Becker, an? to be returned on demand if no settlement is 

made, Charles Gyongyosi not te be held Lisble. .P.Fubman, * 

*and reliving on the promise of the plaintiff that auch note 
would be in full settlement of the claim sued upon and ree 
eeiving no word of any nature from the plaintiff te the cone 
trary, this petitioner believed that the enid auit had been 
aiemicsed, but afterwards learned that in vieletion of the 
agreenent, and the promise of the plaintifYy, they on April 9 
procured a Judgment, which fudement is unjust, unfair, and 
was a deception upon the court end this petitioner, the de- 
fendant. 
"ie, therefore, at tais, the earlbest opportunity, res- 

peetfully prays that the Judgment entered in said cause, be 
vacated and set aside.“ 


Over the plaintiffs ebjection te the sufficieney of 
the petition, the court held that the petition wae auffielent, 
The plaintiffs thereupon filed twe affidavits traversing certain 
allegations in the petition. One of the affidavits, which was 
made by Herbert P. ¥yhrmann, an attormey in the office of the 
plaintiffs, is as follows; 


"That prior to January 5, 1926, Julius Becker telephoned 
said affiant and requested that the above ontitled cause be 
@ontinued and stated that he had reeently had a fire snd that 
he 414 not have time to prepare fer trial, that certain ree- 
ords were destreyed or they were in such shape that they were 
mot available fow evidence, and that at the requeet of said 
a thia affiant continued said ease until February 16, 

926. 

"Said affiant further states that wren the case was next 
upon the trial call thie affiant appeared in court in anawer 
te said esll, that Becker was present and requested a continu. 
ance of ssid case, that the same was continued by the court 
until March 2, 1926, 

"Said affidgvit further states that en Mareh 2nd, when 
the case was next upon the trial eall, this affiant appeared 
in court, that Becker was present, and again requested that 
the case be continued, that he had ne attorney and was not 

ise prepared for trial, that seid Becker suggested » settlement 
. to thie affiant end agreed to submit a certain note to this 
¥ affiant for his exawinatien and consideration in connestion 
With said settlement, thet the case was continued until 
March 16, 1926. 

\ "Said affidavit further states that when the ease was upan 
the trial call om Mareh 16th, this affiant again appeared in 
ecurt, that Becker was aleo present, that Becker was not pre- 
pared fer trial and requested a continuance, that at said time 

he again talked with said affiant about settling, that he 
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felivere’ to said affiant a note dated July 25, 1924, and asked 
thie affiant to ascertain whether or not plaintiffs vould accept 
gaid note in full settlement of their claim, that sald Beoker 
stated he would not guarantees the payment of sald note and that 
he 414 not want the endorser held, that thie affiant teld said 
Becker that he would take said mote and, if Becker weuld give 

to said affiant satisfactory information as to the respensi- 
bility and ee te whether or not said note could be collected, 
that he would take the same up with the plaintiffs, that sat 

said time this affient gave io said Becker a receipt fer said 
note, conditioned sae above, that said Becker stated that he 
Would couwuwmicate with affiant by telephone on the fellowing day, 
that this affiant was not called by said Becker at any time, ond 
that said Hecker made mo effort, in so far as this affiant is 
advised, to comaunicate with this affiant either by telephone, 
mail or any other means whatsecever. 

"Seid affiant further states that he did not at any time 
agree with eaid Becker that eaid note would be accepted in full 
Settlement of the claim then pending er that he would cause said 

suit to be dismiesed or thet the plaintiif would not take any 
further or other stevs in connection with said case. 

"Said affiant further estates that when the case was next 
upon the trial ¢all, March 28th, he again appeared in court, that 
Beoker did not appear, that no pereon appeared for “im, that 
erg affiant of his own motion centinued eaid case wntil April 

at. 

"Affiant further states that when the oricinal judgment was 
Vacated in this ease in the month of December, 1925, this affi-+ 
ant vas praesent in the court room and that the Jutes, whe vacated 

aid judgment, stated to said Becker that the plaintiffe were 
+ @mtitled to have the case tried, that he weuld set it for Janue 
ary Ss and that Becker muet be preonred fer Grial. 

Affiant further states that when he talked with said 
Becker with reference to the proposed settlement this affiant 
Stated to said Beeker that if said cage was eetiled, the plein- 
tiffs would give to Becker a release of 11 claims to date, and 

that the plaintiffs would require from Becker and pareares 

Schrieber a release of any and all claims that they might have 
against the plaintiffs, that if this litigation was ta be ended 
against the defendant, ali differences sust be settled against 


the plaintiffs.” 
The second affidavit, which was made by Harvey L. 
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; nder, ene of the olaintifYs, is as follewa: 


"That the above entitled ease was first reached fer trial 
the Municipal court on September 25, 1925; that same was con- 
ued of several occasions until November 6, 1925; then a judge 

Ment wae entered against the defendant; that said Beeker did not 

@ppear in court on any occasion when said ease was wpon the trial 
All between September 2hth and Nevember 6th; that on the Sth 

| @ay of December, 192%, said Becker made a motion to vacate said 

- =gtdement and that the court vacated the sume during the month of 

De ember, 1925, and set the case for trial on January 5, 1926; 

eS, t said court at said time stated to Beeker that he must be 

_ Prepared for trial and dispose of said case. 

i. “Said affiant further states that he never entered inte any 
“bargain with Julius Beeker, nor 4i4 any person on behalf of the 

a ntifT agree with sald Julius Seeker, at any time, to settie 

i Gase or dismiss the sane; that am execution has been issued 
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upon the judgment entered April @, 1926, snd veturned by the 
Dailiff of the Hunicipal court wholly unsatisfied; that to the 
beet of the knowledge, information ond belief of this affiant, 
eailA Becker recites outside of the City of Chicago, in the 
Village ef Merton Grove; that ho has no telephone; that this 
affiant has filed in the Superior court ef Cook sounty, TLid- 
nois, a ereditors' bill against esid Julius Becker and others; 
that on about the 27th dey of May, A. D, 1926, this affiant 
wrote sald Becker a letter, addressed to him at Horton drove, 
advising him of the filing of @a44 creditors’ bill.* 


mn 


After hearing the matter on the petition sand affida.e 
yits alone, without taking any oral or documentary evidence, the 
‘gourt entered an order, whies is the one involved on the praesent 
appeal, vacating the jJutgment of April @, 1026. 

i There is no dispute between counsel for the defendant 
—" counsel for the plaintiffe as to the law applicable to the ease. 
‘The only question is whether on the petition and affidavits the 















the judgment. 
in our opinion the court erred in vacating the judg- 
The gist of the petition of the defendant ig that the plaine 
agreed to settle their action anvetunt the deforndeant and age 
ited the note referred to in the petition in full settlement of 
Ivir claim against the defendant. The conclusion, hewever, that 
he plaintiffs accepted the note in full settlement of their claim 
Le negatived by the receipt, which ie eet out in the petition sand 
whi oh the petition slloges wan given for the note. According to 
ni receipt, the note was not definitely accepted, but war merely 
BD conditionally for investigation, In the affidavit of ¥uhraann 
. 2 Dbebalf of the plaimtifre it is averred that no agreenent was 
D L with the defendant that the note would be accepted in full pay- 
e %; that when the receipt for the note was given, the defendant 
tat ed that he would communicate with Fuhrmann the next day, but 
hat the defendant failed to do so. 
| Gn a consideration of the petition and the affidavits 
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7 ne lement of their eliaim and did not otherwise agres te settle 
eir olsim, 

y Yor the reasons stated the order ef the court vacating 
ye judgment of April 9, 1926, ic reversed, 


REVERBED, 
rely, ?. J., and Matchett, J., concur. 
\ 
2 
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MORRIS J. WISHNEVSEY, 
« Appellee, 
| APPEAL FROM CIRCULT COURT 
ve. 


6. ¥. WESDRICK, fr., W. A. 

. and PATL A, DRATZ, 
Copartners Doing Business os 
: ICK STUL CO., 
Appelisnts. 


OF GOOR COUNTY. 


She F ed el tar Na Aa 


ER, JUSTICE JOHNSTON DELIVERED THE OPINION OF THR COURT. 


Thie is an appeal by ¢. FP, Wendriek, Jr., and @, A, 
‘Peters, copartners doing business sa Yendrick Steel Company, and 
Paul A. Bratz, the defendanta from a judgment in favor of Borrds 
we. Wishneveky, the pluintiff, im an action brought by the plain- 
«barr Oh & promissory ncte which tae plaintiff claims to own as an 






imnecent purchaser. 


# the ease wat tried before the court and a jury. At 
wt : 









the Glose of sil the evidence the court inetrueted the Jury per 
..:, to find the issues for the plaintiff and to assess 
"the plaintiff's damages at the sum of $2921.81. 

The note is as follows: 


"2780.00 Janmary 23rd, 1925. 

30 4ays after date we promise te pay to the order of 
ational Salvage Co., Harry lL, Hidler, Trenton, #. J. Trenty- 
Seven Hundred Fifty Dellars at First Kational Bank of Harvey, 
Tllineis, Value received with interest at the rate of no per 
@ent per annum. 

; ; Yendrick Steel Company, 
= By 0, FF. Wendrieck, Jr. 
; ES en, 


_ The endorsements on the back of the note are as follows: 
"Paul A. Dratz 
National Salvage Ce., 
Harry L. Midler, Pree," 
* The evidence shows that the National Salvage Co. 
Was a corporation, 
The only question te be determined is whether the 


“Botional Salvage Co. Harry L. Midler, Pres." is 
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the indorsement of the corporation und also the indorsement of 
Harry L. Midler individually, or whether the indorsement is that 


of the corporation only. 

The 4efendsent contends that the indersement is inat 
of the corporation oniy. The pisuintiff eentends that the indorse- 
nent is the indorsement of the corporation and alee the indorae- 
ment of Harry LL. Milier individusliy; that the added term “Pres.” 
hel the name of Harry L. Bidier is merely deseriptio personae. 

; The authorities on the question in controversy are 
‘onflicting. We have not been referred te any decision of the 
Swrese Geurt of the State of TLlineies whieh is directly decisive 
” the question, but in auppert of their contentions beth counsel 


the plaintiff and course) for the defendant have cited from 















‘Tlidneis Appellate Courte decisions which are not harmonious, 
Slee have cited fren other etates suthorities that annowee 


ieting rules. The Illinois eases relied unen by counsel Yor 
Plaintiff are as follows: See) ow vp, Ainselig Glase Ge., 36 
App, 412, 414; Duffner vy. Ball, 86 TLl. App, 519, 521; Right 
] Syke Surlesaue Co Loulavilile 7, & St. L. Consolidated R.R. 

as 40 Tll. App. 49, 50; Ghadeey v. MeGreery, 27 111, 283, 254; 
Pike, 162 Tl1. 241, 246. 

fn our opinion the Supreme Court cases of Chadsey y. 

Sy Supra, and Hately vy. Pike, supra, do not sustain the 
mtention ef counsel for the plaintiff, In the case of Chadsey 

4 o evreery & note was tinde payable to Janes @. MeUreery, treasurer 
| the B. %. & A. BR. Co., and the court held that it was mot a 
i of the company but of Metreery individually; and that the 

r , Treasurer was deseriptio personae. If the note had been made 
a le to the company snd to NeCreery and the indorsement had been 
ned in the name of the company with the name of James G. Hoe 


Y, Treas., following the name of the company, the case then 


have been analogous to the case at bar. In the ease of 
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Hately v. Pike a note in whieh the Exposition Depot and Hotel Gom- 
pany promised to pay to the order of “Adolph Pike President" 
$20,000, was signed *The Exposition Depet end Hotei Commany, 
Adolph Pike President, Pli Brandt Secretary," and wae inderoad 

as follows: “Pay to the erder of Walter ©. Hately. Adolph Pike 
Prosi dent, Yor value received, I hereby guarantee the payment of 
‘Mas note and interest at maturity, or any time thereafter." The 
court hela that the note was payable te Adolph Pike individually; 
that the indorsexent was his individual indorsement; ant that the 
word "President" was deseriptio personae. It is obvious that the 
facts in the ease at bar are entirely dissimilar, It may be stated 


in discussing the question in the case of Hately v. Pike, supra, 
tne court quoted the following language from Daniel on Negotiable 
















struments (vol. I, see. 16, 4th ed.) which tends te guppert the 
nts tion of counsel for the defendant; 


i "Where a note is payable to a corporation by its corverate 
‘Bame, ani is then endorsed by an suthorized agent or official, 
with the suffix of his ministerial posttion, it will be regarded 
that he acts for hie principal who iw diselosed on the paper as 
_ the payee, and whe therefore is the only person who can transfer 

the legal title.* 


The Appellate Court cage of Lumley v. Kinsella Glass Go. 
Fa, Supports the contention of counsel for the phaintiff. In 
le Appellate Seurt ease of Dufiner v. Ball, supra, the question in 
itroversy was not decided. “he court expressly aaid (p. 52h): 
ks "Counsel for appelinnt and counsel fer apvellees, in their 
Tespective briefs and arguments filed in this court, have dise 
useed the question whether the note described in haee verba in 
Special count, is the promise of the corporation alone or of 


z + and the appeliees jointly; but we do mot feel called upon te 
ease? question, because it is net invelved in the atate of 


In the Appellate Court case of Night Hawke Burlesque Co. 


want Llie, Evansville & & naglidated N.A.Ge, any 
ij ueation in controversy related to the following due bill; 
le, Ky., Apl. 20, 1990. Due S. J. Gates, agt. L.%.& St. L. 
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Gen. R. RK, the sum of Forty-one doliars and 60-100 fer transpere- 
‘tation 16 persone Louisville te Bvaneville, ind., and 337.61 in 
ash, Total, $79.20. J. iL. Cain, benager Night Uavke Company. * 
he court said (p. 5): “This due bill, of itselr, furuiehed ne 
@vidence entitling the plaintiff to reeever frou the defendant. 
the emount mentioned therein was payable to 0. J. Gates, not te 
“the Yrallroad company, and the addition ‘agt. L. &. 4&4 St. L. Gon, 
BR, R,' ie a mere deseriptico personae’ not changing the legal 
effect. This due bill wae signed by ‘J. L. Cain, Manager Wight 
rt Company,’ not by defendant, or by one shown to have lawful 
rity to execute the instrument on its behalf," It is ap- 
4 that this cage is not in point. 





Further in suppert of their centention cgounsel for 
“She plaintiff sited the following lewa cames: Heffner vy. Brownell, 
7 ) Towa, S91; MeGandless v. Belle Plaine Canning Co., 78 Ia. 162; 


ay 


hers Dubuaue Mattress Co., 87 Inu. 346. In the case of 





effner v Brownell, a prowissery note war signed "Independence 


ie. Go. v. B. I. Brownell, Pres."; and the court said that it was 













@4 that the company was bound; snd held that as there was 

| te indicate that Brownell was president cf the corporation, 
) was individually liable. In the ease of Katthews & So, y, 
i me Mattress Co, and Jehn Kapp, it was similarly held that Kapp 
as individually liable on « note signed, “Dubuque Mattress Ce. 

in Kapp Pt,” In the ease of Hegnd) 





HUES H. Weasell and A, J. Hartman, a promicsory note was 
gned "Belle Plaine Canning Co. H. Wessel] Secretary, A. J. 
r President;* and the court held, following Heffner y, 
L, that Yessell and Hartmen were individually liable, 
wn be Seen that these Iowa decisions support the contention 
sel for ‘the plaintiff, But in the subsequent case of 
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196 Ia. 64, a contrary rule war announced, ond the onse of 
Heffner v. BSrowneii Was expressly over-ruled, the court saying 
(p. 75) 
"We are reluctant to over-rule «a prineivle established 
by our prior decisions or te express our disapsroeval of the 


result reached in any given case. We are, however, se firmly 
and abidingly convinced that the conclusion arrived at in 


ROUT, What we tact decline te fellow then as prececente.* 
In the following Tllineis Appellate Court deciations 

it has been held as to notes the signatures to which were in a 
Similar form to the indorsement of the note in the case at bar, 
that prima facie such notes were corsorate obligations only: 
Bhompeon vy. Hesselman, 132 111, App, 257, 259, 2962; Derby vy. 
Gustafson, 151 111. App, 291, 285; Northe rn Goal ¢ ‘ 
fyrreil, 133 Ill. App. 472, 478; F 
Til. App. 390. To the same effeet are the following cases from 
other states: Reeve v. National Bank of Glassbero, 54.3. J. Law, 
208, 211; Draper Go., 87 Mass. 
(s Allen) 334, 339; joagh, 150 Maes. 140; Latham y. 
Houston Flour Milis, 68 Texas, 127, 129. 
5 In our opinion the indeoraement in the case at bar was 
nrina facie the indorsement of the Wational Salvage Company only 
one not the individual indorsement of Harry L.. Midler, for the 












“eason that the name “National Galvage Co." and the name "Harry 
&, Widler," with the abbreviation "Pres,* following the name 
“Hationsl Salvege Co." imports prima facie the relation ef prinei- 


ond agent; and inasmuch as every cornerate act must be done by 







atural person, Midler must be deemed prima facie to have exe 
7 ed the indorsement as agent for the National Salvage Company. 
: 2, 54.5. J. Law, 208, 222, 

Vurthermore, if, as counsel for the plaintiff maine 


Min, the indorsement constitutes an indersenent of both the 
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Bational Salvage Co. in its corporate capacity, ond Harry L, Widler, 
in hie individual capacity, then counsel are confronted with the 
da emma of explaining who signed the neme Netional Salvage Co. 
Harry L. Hitler 4id net sign it if the signature Harry 1. Midler 
with the abbreviation of “Pres.” after it ic te be considered as 
‘the individual signature of Harry 1. Kidler only, the abbreviation 
"Pres." being merely Jeseriptio personas. In other words, the 
Single signature Harry L, Midler cannot serve in two capacities, 
Ramely, an individual capscity and a corporate capacity. As the 
company wae a corvoration the signature of the company could be 
made only by a natural person, The name National Salvage Co. 
‘@lone, without being followed by the nawe of some natural person 
“purporting to have authority to sign the name of the corporation, 
“Would not be prima facie the indorsement of the corporation. It 
follows logically therefore that if Harry L. Midler indereed the 
Rote in his individual capacity owly, then the National Salvage 
Go. has not tmdersed the note; ani that if Harry L, Midler indorsed 
the note as president of the National Galvage Co., then Harry L. 
‘Midier has not indorsed the note individually. According to our 
‘epinien, which we have already expressed, Widler indorsed the note 


ae 


i, the Netional Salvage Co. ae president of the company. But as 


oy 











the note is made payable te the order of both the National Selvage 
Go. and Harry L. Midler, the note, to be complete for negotiation, 
be indorsed by both, 

Section 30 of Art. ILI of the Negotiable Instruments 
provides that if an instrument is "payable to order it is 
“3 tiated by the indorsenent of the holder, completed by delivery." 
7 + 41 of Art. IIL of the Negotiable Inetriments Act provides that 
@ an inetrument is payable to the over of two or more payees 
; indorsees who are not partners, all must indorse unless the one 
nao: ing hae authority to indorse for the ethers. It is se held 
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tm Grane v, Kereantite Savings Bank, 295 Ill, 574, 576. 


It is a well established rule that a promissery note 


has no valisity until the name of the payee appears on it as an 


indorser. Blatchford v, Milliken, 35 111. 434, 440; Yout y. 
Mekhart, 209 111. App., 30, 34; Hoblit v. Sandmeyer, 166 Ill. app. 
‘431, 435; 7 Cyclopedia of Law ond Procedure, pp. 71, 792. 


in our opinion, since both payees did net indorse the 


not in the case at bar, the note was not in proper form to be 










L at ly negotiated, and coneequently the plaintirfr did not aequire 

@ Lega title to the mete. it follows also that the plaintiff took 

at reenet to ali legal and equitable defenses, Virst Sati ong. 

Ban: Centrelie v, Strang, 72 111, 559, 560; Sturges v. Miller, 

r ma. 241, 242, 243; Pierik v. Mueller, 201 [11. App. 108, 109; 

at Jeffers, 127 Ill. App. 307, 310. 

| In thie view, the trial court committed reversible errer 

: ‘giving the peremptory instruction to the fury to find fer the 
intiry. 

For the reaeons stated the fudgient is reversed and the 

Pemanded. 

REVERSED AND REVANDED. 


y, P. J., and Matekett, J., concur. 
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SINCLAIR REFINING Co., 
@ corporstion, 


APIEAL PROM CIRCUIT coURT, 
Appellee, 


GOOK COUNTY, 


oT i ee ae A 


Fw 


Ve 


Lours PAVIAKOS, trading 
as Nick Pavlakos, 
33 Appellant. 


i gn Mel i arg ir Ni aes 


mm. PRESIDING JUSTICE GRIDIRY DOLIVERRE Tag OPINION OF THE COURT, 


On May 14, 1925, plaintiff cemuenced an attachment 
suit on the ground of non-revidence againat louie Yavlakoa, 
“trading ac Hick Pavlakos," to recover s balance of $1298.31, 
@laimed to be due for curtain gasoline, oils and lubricants 













3 li and delivered during the months of suguet, September and 
” e 1924. Under the writ the sheriff at tached certain 

na estate, known as 6707-6709 South Reeine avenue, Chi¢gageo, 
by Louis Paviakes, who was a resident of Athens, Greece, 
BA then in that city, Plaintiff's declaration, in addition 


horized agent for that purpose, a gaecline station located on 
4a Teal estate; that Bick Povlakou, acting ae such RTI » 

the merchandise, and had paid for some of it; and that 

Was a balance due from the defendant of $1298.31. A general 
of defendant wae filed by attorneys and an affidavit 
@, sworn to by Mick Pavlakos. The substance of the 

: lavit is that defendant did not control and operate the 

. Station but thot his son, Hick, did se on his own 
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account; that defendant did not purchase the merchandise or 
guthorize its purchase; and thet defendant was not indebted to 
Plaintiff in any eum. A trial was head without a jury, at whieh 
two witnesses testified for plaintirr, ond Hiek Pavilakes fer 
‘@efendant, and certain writings were introduced, including a 
@ertain power of attorney to Hick Yavlekoe, executed by defendant 
om June 2, 1924. The court found the issues for plaintiff, 
assessed its damages at the full amount of ite claim, and, on 
May 4, 1926, entered judgment against defendant fer $1298.31. 
This appeal followed. 

The main iseues on the trial were, whether Kick Pavlakos 
in Ordering the merchandise, did eo on his own aecount,s or ag 
the duly authorised agent of defendant, Louis vavlakes, and 

“whether Sick or Loule owed the claimed balance (ae to the amount 
of which there was no dispuate) to plaintif?, it appears from 
oe; bills rendered by plaintiff to Nick, in his nome, and 
tron certain letiers written by plaintifr to Hick, that eredit 
for the merchandise wac given solely to Bick, It appears also 













em the testimony of plaintiff's two witnesses, Matthias and 

» ite employesa and whe sold for plaintiff the merchandise 
oredit, that neither ever saw defendant or ever had ony deale- 

: OF correspondence with him, and that the eccount on plain- 

t 8 books for the merchandise was ageinat Bick and not defendont. 

It also appears from Nick Paylekos’ testimony that 

at's real estate was improved with a store and eseoline 
ition, with the wowed accompanying tenks, pumps, ete.s that 
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etation, who remained ae defendant's tenant, selling gavoline, 
ete., wntil curing the month of Moreh, 1924, when he vacated 

the premises before the expiration of the lesve; that when 
defendent left Chicago in June, 1923, te take up hie residence 
im Greece he left the munagement of the real estate and the 
Gollection of the rents in the hande of the witness (his son); 
that defendant was desirous of selling the premises, and that, 
when fagler cdaundoned the premises defendant eonsented by Letter 
that, pending = esle of the premises, the witness might operate 
& gasoline business thereon on his own account, and eclely for 
his benefit and not for defendant's benefit; that when the wit- 
Bees made hie first purchase of gasoline, ete., he informed 
Matthias (plaintiff's ssles agent) of the above facte, and 
plaintite extended eredit for the merchondise to the witness 
inéividually and not ae an agent for defendant; that some time 
uring the summer of 1924, defendant, being desirous of making a 
‘Loan upon certain of hie Chicago real estate, forwarded to the 
witness &@ certain power of attorney, dated June 2, 1924, 


(introduced in evidence by piaintiff); that under this power 


ih 












of attorney the witness made such loans that subsequently, 

: the effortea and negotiations ef the witness, the premines 
B question were sold to the Standard O11 Company, but the pur- 

: r 2 refused to receive a deed therefor from the witnees (acting 
attorney in fact for defendant); and thet the deed therefor 

’ quently was signed by defendant in Greece, waa there duly 
MRowledged by him, and the sale wae duly consummated. 

: During the trial, and before any evidence had been 
tending to show that Hick Pavlakeos wan running the 


Station for éefendant and as the latter's agent » 
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plaintiff's witness, Matthias, wan allewed by the court, over 
defendant's objection, to testify aa to a certain declapation, 
Oleimed to have been made by Nick Baviakes to Matthias about 
Jume 3, 1024, when he solicited of plaintiff oredit for sertain 
@acoline, etc., vias “This property o11 belonge to my fathers 

IT am running it for my father; I om handling everything for him.” 
Biek Paviakos denied making any such statement, eo far ev it 
Pelated to the gasoline station business, at thet time or at 

any other time, to Matthias or to any other employee or agent 

of plaintiff. Ye think that the court erred in allowing Matthias’ 
said tectimony to be admitted in evidence. I% 4a well settled 
thet “an agency cannot ve proved by the mere declerations of an 
Qgent, when the fact of agency is in issue.” ( Prest. * ve Tows, 
225 111. 138, 148; c ! Gehott, 135 Ill. 
685, 668; Merchants National Bank vy. Nichols & Shepard Co, 

B25 Ill. 41, 49.) Im she last cited case it is anid: “The 








source of nuthority is the principal, and the power of the agent 
oan only be proved by tracing it te that sowree in some word or 
act of the alleged principal.” nd we fail to find any competent 
evidence in the present record tending to show that the defendant, 












Louis Pavlakos, ever authorized his son te engage in said gasoline 
ste Sion business in his (defendant's) behalf or to pledge his 

| eo: endant's) credit therefor, or theresfter ratified any such 

. by his son. On the contrary the evicenee clearly shows 

a Hick Pavlakos purchased the merchandise in question seleay 
Gwm account and thet eoredit fer the some was given te nim 
dually. Plaintiff's counsel contend tht the power ef 
above mentioned, given by defendant, waa broad enough 


language to authorize defendant's som to operate for 
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defendant the gasoline station business on the premises, After 
reading the instrument we cannot agree with the contention. 
The powere granted had reference only to the sale or mortgage or 
Lessing of defendant's Chicsge real estate. And the clause in 
the instrument giving esi¢ son the power "to purchase any personal 
Property and real estate from time to time ae he may choone," 
when read in connection with the further Glause, *to make ail 
alterations and improvemente” upon said real estate as he may see 
fit, clearly refers to the purchase only of such personal property 
er chattels as might be necesaury for the mintenance and upkeep 
of the real eetate. urthermore, when the firet credits were 
extended by plaintiff to Wieck Pavlakes for @usoline, eto., the 
Power of attorney bad not been delivered and at the timeswhen 
Plaintiff's agents extended the further credits for the mer- 
Chandise sued for neither of them hed. seen said power and plain- 
tiff could not have relied upen it. 

Tn our opinion there is no evidenee contained in the 
Present record tc support the juda@ment of the court against 
Louis Pavlakos as rendered, or which sould support any judgment 
against him in cny amount in favor of plaintiff. It is clear 
that Mick Pavlekos, and not defendent, is plaintiff's debtor for 
tho Value of the merchandise sued for. Aevcordingly the judgment 
of the cireuit court appealed from is reversed without remandment 
ef the couse. 
' ‘ | JUDGMENT REVERSED WITHOUT REMARDMENT, 
"a amd Barnes, JJ.» conoure 
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WINDING GY FACTS. 









We find as ultimate facts im thie case that 
int, Louie Favlakes, did not purchase from plaintirr 
¢ merehandive im question; thut Mick Paviakes purchswed 
‘come solely on his own account and that eredit therefer 
extended by plaintirs aolely to nimy thet Niek Pevlakes 
) authority, express or implied, as agent, to purchase 
eine for defendant ond bind the latier therefor; and thet 
@ndant iv not indebted te plaintiff in eny sum. 
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Miaanr, 5 se: BIRCTRIC LAMP } 
ANY, @ Gorporetion, j 
Appellant, }) APPRAL FROM MUNICIPAL 
Ve COURT OF CHICAGO. 
BOARD OF EDUCATION OF CHICAGO, ier e 
Appellee. sg : 


Wi. PRESIOING JUSTICH GRIDLAY DELIVERED THE OPINION OF THE coURT. 


On Harch 10, 1924, plaintiff comenced an action in 
geeumpsit ageinst the Board of Kduextion of Chisage to recover 
damages for its alleged brench of a written contract, dated 
Vebruary 23, 1922, in that it refused to accept deliveries of 
the balance of certain incandescent eleetric light lamps and 
pay for the same at the contrast prices. Plaintiff claimed 
damages in the cum of about $22,800, being the balonce alleged 
to be due at enié contract prices. Im addition to ite affidevit 
Of defense, defendunt filed a claim of set-off, in which it 
alleged that it had suffered demagea by reason of pleintiff's 

breach of the contract in the gum of about $23,500. 





@ somewhat protracted jury trinl the following verdict 
a returned: “Ye, the jury, find the issues on plaintiff's 
c at mt of claim and defandant's set-off agninet the defendant, 
and assess the plaintiff's damages at the sum of no dollars.” 

h 16, A926 ye yer judgment upen the verdict 
plaintife for costs and Sppealed. Mo cross-errors 










@ here been seoigned by defdndant. Plaintiff's counsel dows 
| Complain of ony of the court's instructions. His main con- 
9 &2 we understand it from the various points made in 
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Im plaintiff's statement of claim it ie alleged that, 
under the written contract (copy atinehed ORG made ao part of 
the statement an Exhivit 1) for the purehose by defendant of 
the 98,000 lemps therein mentioned and ageregating at the con- 
tract prices $40,316, there had been « shivered to degendant about 
41,500 lamps “AR nocordance with eatd contract," te the total 
‘Value at said contract prices of $17,524, which hod doen paid for 
By its oe would more fully appear from a written atatement, 
“@rhibit 2, (attrehet and mate @ pert of the statement); that the 
Balence of anid Jompe (about 56,500) “have been tendered by 
Plaintiff to defendant in accordance with said contract,” but 
that defendant hoe refused te receive them, toe plaintisr’ 
damuge in the cum ef $22,792) and that piaintirr at all times 
‘es Deon, and still is, rendy, willing and uble to furnish said 
Lampe. In the contract (intreduced in évidenee)oplaintifr¢ agrees, 
in Considerstion of the agreements oftervards mentioned to be 
kept and performed by defendant, “to furnish eng deliver® to 
defencont the designated lampe and at the prices mentioned, for 
he ‘Ghicago Public Schools, and “AB pbrict secordunce with the 
pe Wifdeations ond propogai” of plaintiff, “hereto attached ani 
* me & part of this contract." 
i In defendant’ saaffidevit of merits it denied that 
plaimtire had tendered any lamps ae alleged, or that those which 
Mad been delivercd and paid for were of the type and grade 
SUDA fer iy the contracts er that it was indeptes to plaintife 
sume 

















In defendant's amended statement of set-ort it te 
in substance that under the contract plaintirr We. @ 
to furnigh defendent "elestrie lemps manufactured 
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by the Keystone Klectric iamp Yivision of the General <leetrie 
Cos" that of these contracted for, defendant ordered about 42,000 
Aempe which were delivered te it, wut they were of “an inferior 
and different type and quality,” end Were “tetally ani wholly 
Gefective, imperfect, worthless and of ne value wheteoever for 
Righting purposess;" that fer these delivered iamps defendant 


‘paid to plaintizr the total aus Of 9175960, and did so before it 


Rad knowlecge of their werthlessness for lighting purposes, or 

that they were not “Keystone” lamps; and that plaintiff hos re~ 

fused to accept the return of anid selivered lamps, or te refund 

the price paid therefor, to defendant's damage te thet amount, . 

There are allegations of further damages, andes rg defandant's total 

Claim Of set-off, $23,580. Attached as am exhibit ip «a letter 

(afterwards introduced in evicense) written by pleintirr by its 

President, Earl Arcola, to defendant, dated January 24, 1992, 

(avout one month before the exeoution ef the eontract eaued upon) 

* follows: 

4 "In connection with bid heres for supplying 

We incandescent laups ts the ard of béuen ion, we have 

| 0 advise we are applying 2 discount of 37% from the 
Standard list prices (used by all lamps ees! 

‘ type B Vacuum —— lamps snd carbon : e and 

+408 fro ¥ from the list prices on type C., or ge £1. led lampa. 


@ have rigeng the past year supplied a ply oll of 
oleageee used i Hoare of Porgy = M4 n 
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: im @ paregraph of the specifiontions Felating to the 

P Tungsten Fi lement dompe, 1t is said “These epecifications 

. the hisooa sci of the inrge Musde lamps to be 

= * Mesde is « trade mark spplied to those incandescent 
_ in the construction of which the manufecturer recelyes 

? t of the advice and researeh of the Research Laboratories 
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40 
at Sehenectady.” 

The evidence diseleeed in eubetance the following: 
After the execution of the contract defendant ordered ond received 
(Aimeluding some replacements) about 41,500 lamps, for whieh it 
Witimately paid plisintirf over 17,300. Most of the lamps received 
Were sO-called “Congress” ianpes ond not “Mazda” lamps. After 
mest of these deliverivs bad been mado, mony complaints were 
Feceived vy John Howatt, chief engineer of defeondent, frem many 
@ngineors at the yorious school buildings where the lamps hed | 
been instalied, that mony of them were defvotive in that seme 
@xploded when the current was applied, some turned black or 
smoky, some white or milky, and some burned only a few hours. 
About twenty-five of these engineers testified to theese facta. 
Howat’ tentified that upen investigution he found thet mony of 
these defective lamps were not “Wasda" lamps ond that in other 
particulars they did not conform to the requirements of the 
specificntions, A. J. Horfmn, an electrical engineer employed 
Wy defendant, testified thet he specialized in clectrie Lightings 
het he was fimilinr with the provisions of the contract and 













ope Mfiextions in quection; that im accerdemee with those 

1 : visions the everage life ef o lamp wag 1,000 burning hours 

. t the "Made" lamp 4s such a lamp, which io manufactured 

, 0 to certain specifiontions outlined snd adepted by 

re Research Laboratories at ‘chenectady, which work in harmony 

- the Bureau of Standards at Fashingtom, 2. Cos that the only 

p ‘Manuf»c turing lemps, in strict eecerd with the specifics tions 
ih } Contract im question, woe the General Mleetric Co.g and that 
"Congress" lemps, so furniched by plaintiff under said contract, 
hot comply with enid specifications. As the reoult of the 


which defendant had had, as regards the lemps which 
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Plaintiff head celivered, cefendant, although requested, refused 
to order any more lamps umicr the contract. And, nlthough pleine 
tiff alleged in his statement of claim thot the balance of the 
umber of lampy mentioned in the contract bod been tendered te 
defendant, plaintiff's evidence failed te chow thet 4: ever mde 
amy tender of any such lamps to defendant. Tho teotimeny of 
Plaintiff's precident, Sarl sreola, was only to the effect that 
plaintiff? atood ready, able and willing te siesta the balanee 
of the stipulated number of lemps which would be _ ‘in accord with 
the specifications ef the sentract. He slee testified that in 
hie opinion most of the delivered lemps, although net “Mazda” 

lamps, sufficiently complied with the requirements of the 
spseifioations. my “eight thet thie teatimony might have had 
Nefore the jurywme greatly leeanened, if net entirely overcome, 

ys letter, introduced by defendant, written by the witaess as 
Plaiatirr’ s president om January 53, 1923, in response to defendant's 
suggention thet plaintiff submit a bid for the furnishing of 
electric lamps te defendant for thet year (vis, the year 

ing the one to which the contract in question epplicd.) 










It appeared from the testimony of Hoffman, (whe drafted the 
pee deations for the preposed contruct for the year 1923) 
ha Qold specificctionz were identical im their requirements 
Mth those of the specificntions of the contract of February 
| ? , 1922, in question. Im said letter plaintiff, by Arcola, 
w te the then president of defendants 





"Ve have received a copy of the apecifie tions 
fer furnishing incandescent electric lamps * *, 
and letter accompanying seme in whieh you. 
 anvite those intending to bid to point out conditions 
_+@mbodied in the specifications that are diffiewlt te 
meet. * * Those specifiesntions, s5 written, ere 
Bidders to the furnishing of ‘Masda' lamps. a 
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Rlestris Covs anda independent cumpanies oun bid 
under these apecifieations. “ * Kanufacturers of 
who are not affiliated with the lamp trust, 
asda lange axe barre fren bicding.s 
After donsidering the provisions of the contract in 

question and the scvomponying specifiextions, and after re« 
viewing the evidemec, we are of the opinion that plaintiff did 
Bot prove such & oxee a8 warranted the jury in awarding te it 
any demges. Under the contract plaintiff wae required te 
Geliver lamps in strict sccoriance with the specifientions before 
paynents were due therefor from defendant. Some of the Lamps 
were received and paid for vefore it was ascertained thot many 
were not of good quality or of the proper kind and did mot comply 
with the specifications. After there fucte were avoertoined 
defendant wae juetifies in not giving orders fer the b lanee of 
tthe lnmps contracted for. It is well settled that before a 
party to « contract can recover damages for the claimed broach 
ot the other party to accept deliveries ef articles contracted te 
be purchased, such party must chow that it has performed or 
efteres to perform its part of the contract, and is not iteelf in 
default. (Horber Brothere Cos v. Moffat Cyele “ow, IGA Thls B4, 
92) Turner v. Ovgood Art Coo, 225 Ill. 629, 6377 Graham ve 
9 44 Ill. $85, 392.) Plaintiff nlieged in ite otatenent 
thet it had tendered te defendant the balance of the 













contracted te be purchived which were imo coordance with 
et ond specifications, but it introduced no ¢ vidence 
om such tender ex tenders. ‘nd, in view of the provisions 
ne ‘eontract, and such allegation, plaintiff cannot rely fer 
! of dam.ges upon the theory that there wae what 
to a woiver of « tender, or that a tender would have 
ae 
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Deen unavailing, (Shultz v. Hamilton, 149 Til» app. 306, 408, 
Expanded Motol Co. v. Boyoe, 235 [1l. 244, 289; Walsh vy. North 
Amerionn Storage (o., 260 111. 322, 351.) urthernore, plain- 
aff did not intreduce any evidence aa te the amount of damages 
whieh it head sustained by reason of defendant’, alleged refusal 
‘te accept the balance of the lemps. The meacure of its damages 
@ould mot be the contmact prices therefor, but the difference 
between these prices amd the fair market priees at the place 
and time of the bresch. (Burvay ye oud & Cos, 167 Ihde 368, 
$74; Bagley vy. Findlay, 42 111. 524, $25.) There wan no 
@vidence that plaintiff hid stered the balames of the lompes 
for defendant ound 5" 4t notice that this had been done. 

oad ve do not think thot the court comultted any 
revercible error in refusing to admit in evidence certain 
duplicate receipts {ofvered by plaimtirf) for some of the 
MBiverse lamps, which receipts were signed by defendant's 
superintendent of mupplies ot tne times of the reepective 
deliveries, and which, <beve his sicnaturc, had the printed 
vords: "I have personally sxemined the goods herein recorded 
ame find them equal to specifications, contract and samples 
: | every particular.” There wou no evidomer that said 
‘aup t opaned the pockeges containing the lomps and 
them, or that he had any knowledge ag to the qualities 
lemps im guneral, or any knowledge of the contract or 
tions in guestion, or that he hed omy authority te 











. Rn Metensant by «amy such statement. Yurthermore, the 

0 #0 reveived were fully paid for by defendant. 

Ror do we think that the verdict of the jury is 20 
ané uncertain that a valid judgment could net be 


bred thereon, as contended by plaintiff's oounsel. 
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‘@learly appears that the jury found the iemes againet 

efendant on ite claim of set-off (of which defendant tu not 
“ complaining), and it sufficiently eppeare that the 

|sury found that plaintiff, on the issues presented by ite 

in nt of Glaim and defendant's affidavit of merite, — 

entitled to any domages. Under this verdict amd 


6 We preper. 
Our conclusion is that the ducgment of the 
court should be affirmed and it ts #0 ordered, 
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LIAK J. ST. George, ¢ coum: 
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PRESIDING JUETICS GRIGISY DLIVERED THE OPINION OF THE comR ° 


By this appesl appeliant secks toe reverse an order of 
be Cireuit esourt of Cook county, entered March 15, i826, dis- 
sing for want of equity his petition, filed by leave of court 
on October ll, 1922, im the pending chancery cause entitled 

" gh. v. Urous Motor Coo, et els, - being a bill for 
eceiver, an accounting, cte., filed Kareh 2, 1922. 
He alleges in substance in the petition that on the 
y the bill wos filec Jnceb Goldman was appointed receiver of 
@ aenets of the Hoter Co. snd that he qualified as euchs that 
| the following day certain orecitors of the Heter Co. filed a 
et in the United States Court tor the Sorthern District 
Tlinois, praying thet the Meter Ce. be adjudicated a bank- 
P thet one EK. b. Buell there was appointee receiver, and he 
sk immediate Possession; that on Hareh 30, 1922, the Cireuit 
, authorized Goldman to issue receiver's certificates te 
ee fumte te pay the claims of sli erediters whe appeared in 

nl Proceedings; thet on June 10, 1922, the U. &. 
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@eurt entered an order, conditioned upon it appecring that all 
eeheduled clsims aginst the Heter Co. had been paid, that the 
bankruptey proceedings be dismissed; that certain erediters 
filed their cleine, whieh thereafter were paid; that, «itheugk 
petitioner filed « cleim in the bankruptey court, he chertiy 
thereafter withdrew it a& Celdmen's request, and es a result the 
| ¢h ef cleime filed did sot contain his eclaimj that on 
- 20, 1922, it apvearing that sll seheduled claims of 
@reditors of the Hoter Go. hed been paid, the J. Ss Court dis- 
imisese the benkruptey proceedings and directed ite receiver te 
10 © the assets toe Goldman, sc receiver in the Girewit ceurt, 














mieh wes come; that on Setober 6, 1922, im pursuance of am order 
the Cirewuit court, the real estate of the Eoter Cee wae sold 
f $69,006; that, beenuse of certain secured benda outstanding 
aga! % the real estate, the net sum realised was net in excess 
. $45,000; that mo order has been entered in the Circuit court 
. mg leave ts Greditors $e file claims; end that petitioner's 
im is for attorney's services rendered by him te the Motor Cow 
. g im all te $2250, - also for court costs expended in its 
nal: » amounting te $135.20, - alse for damsges to a Bethlehem 
» model FF, amounting to 24604, which the Meter Coe “took 

2 om or about Jume 12, 1926, and agreed to store for 

r'a benefit, but instend of storing it, weed it con- 

2 until Mareh 3, 1922." Petitioner's total claim, as 

te * may for convenience be tabulated as follows: 

_ Por professional services rendered to the 


Beter Co. up to January 3, 1922 $1500. 
For eszional services renderec thereafter 


up to Jume 30, 1922 7S0s 
4 court costs advanced 13.426 
; ‘For damages to Bethichem truck, Model F, 4600. 
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fe further sileges that «hem the truck wax received 
by the Hoter Co. it was new and im geod condition and worth 
sbout $4690; that it he¢ cost petitioner $5,108.95; that its 
present worth is not in exevss of 9300, The prayer is thet 
the receiver be ruled to answer, and thet petitioner be granted 


such further relicf as “equity” may require. 


and 
@émitting the hsppening of acid court procecdings/alleging that 


he had no personal knowledge that petitioners claim was *well 


On January 26, 19235, Goldman, «s receiver, answered 


fo G3" that ke bad been informed by the president ef the Hoter 

Coe, ibe Se Ssumkoweki, that it hed agreed te pay petitiener in 
rendered 

petilement for legs1 services /up to February 20,5 1922, the 














ef 800; that, ac to the truck, the same eas delivered to 
Meter Co- at petitioner's request and fer hie accommodation, 
giving it inmetructions to acll the same fer $1800, and later 
' $606, but that the company did net sell itj; that it waz 
tly demsagea”® while at the premiees of the Motor Co., and ig 
Bow worth over $300; and thot the reeeiver is ready te pay 
emount on petitioner’s claim as any be shewn to be just. 
Gn the same day the Cirewit court (Judge Rugkh) ordered 
the matter be referred to a master *for hearing end report, 
with hie findings." Much tectimeny, including that of 
e tioner and Ssumkowski and severel witnesses ealies by 
' tioner ae to his claim for damages to the truck, “ae taken 
» ® the muster, and the hearing was vonciudced during Aprii, 
92 >» The tramsorict of the testimeny was, however, net returned 
ate court until nearly two years latere 


The pencing chancery cause of Emeisel et al» vs» Uraue 

















‘Sevkaver-wew Pound GF nade Fath goyscie” te " - 
“gideew bee mod? ites 506g Bi Pes Coe baw 92 Ved" ni 
B85 30s -qBQsSOLjey vanodJiveg Sedo bad HE Tadd 4 

@adé aioseqesg od” soost areal ade valet HALT 
natnaxg sé stanania aaa ban tite a tere Sole — 


RE weesisheee eae ee bebege O00 of sit st 
bets 


eat ees 88 sgrsueis® 63 qa\eun iva Lbs 5 a a rae | 
Rial ‘Rete sidss uxt sate —— oF of ea 


Qi Bolies esssensiw Lovevea bud tilowe 
sedd che giswes od9 Gf copes adt skal pare | 
se san ea ea hn 


betwee fon ,towevor yaw weet 





Meter Cor, et shes had been assigned originally te the eclendar 
of Judge Sush, %m April 20, 1923, the executive committee of 
the judges re-nucigne? it te Juége Scanlan, another judge of the 
court, whe conducted a lenxthy investigation as te oldman’: acts 
emi doings us receiver. Subsequently the comuittes erdered that 
@ separate chancery eslendsr be prepared of S11 causes (mearly 300 
in nuzber ) im which Goldwan hed acted as reesiver and that they 
ve @esigned te Judge Seanlan, who aece further imvestigations and 
Summoned and hourd many witnesses. Ag 2 result, om Mey 14, 1923, 
the court (Judge Seanien) entered an order reaoving Goldman as 
receiver, and appointing im his stead the Chiesge Title & Trust 
“" Which ig still acting as such. (See Sn¢igel y+ Uraus Motor 
253 Ill. Apps 50, S2s Id, vy. Ic, 323 Ill. 452, 455.) 

Gn January 15, 1925, on petitioner's motion, the court 












7 Seanlan) entered an order that the master, te whom the 
ition ha¢ originslly been referred, “file with the elerk of 

‘ : Gourt within 10 days his report eof ths Sestimeny taken, * * 

at 2 # 28pert of hie comeluciong ef law and of fact, provided, 

’ ever, that petitiensr gay te the master hia charges and expenses 





h have accrued in connection with anid reference.” At this 
iB® Judge Scanlan evidently hed determines that gubscquently 
er woule be a new hearing in open court upon the petition, 
out regard to the prior reference. Petitioner paid the 
’ r*s fees, ete., emounting te over $35, amd the macter made 
rt report, dated and signed om January 22, 1925, and returned 
to the court, together with the testimeny, which is 
in the present recerd. <ithough it dees not appear 
) to have been filed in the couse, it, however, was ordered 
EBded with the clerk, and frequently was referred to by 
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Opposing counsel snd the presiding judge, ang treated as seine 
@ true and correct transcript, om the subsequent hearing, which, 
however, waa not hed until Moreh Ss, 1926. 

Om the hearing petitioner testifics in his ewn behalf 
as to thet portion of his claim for atiormey’s services, in 
Which he was corroborated in certain particulars by the testimony 
of his witness, lL. J. Leon. ie alse testified ag te that portion 
“ the claim for damages te the truck. ie wae Crees~-examined 
a Great length by counsel for the present receiver and the 
Previcing Judge. It appenred from the eross-examination that en 
Marek 31, 1022, petitioner filed «ith the referee in bankruptey 
in the U. 5. Court the following claim againat the Meter So.: 

3 Ze bill rendered for professional eervices te 
















Janucry 3, 1922 B1G5Q6¢ 
Te court costs 2évanced Les 
Te damages te Bethelhen truck, Model F 28006 





Total + = owe $4915.20 
it will be neticeé that the item for services azounting 
9 iO, as contained in the petition, dees not appear in 
er's claim as filed with the referee in bankruptey, and 
: in the petition his claim for cumages to the truek is £2100 
uiees of-hie claim os filed with the referee. Petitioner 
testified on crese-exeuination in substance that 
Ome week after he filed his claim with the referee, he 
its thet he made thig witherawal at the request ef 
the atterneys for the receiver, Goldman, and upon his 
al Promise that he sould see to it thet petitioner's 
Would be paid, after investigation and order of the 
mi Court, out ef assets im the receiver's hende; thet 
ef $750 for attorney's fees (contained in the petition 
im the claim as filed with the referee) is for 
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services which he rendered the Motor Co. in endeavors to keep it 
out of bankruptcy; and that at the time he inserted the item in 
the petition he believed that it was one properly chargeable 
against the Motor Co., but that he has since become convinced to 
the contrary, and that he is “net now insisting upon it." Being 
pressed to expizin why he had increased his claim for damages to 
the truck, he further testified in substance that when he first 
Saw the truck on the premises of the Motor Goe, after it had 

been used and damaged by it, one Ryzskowski, an officer of the 
company, informed him that the company could repair it, sell it’ 
amd get $1500 for it, and the witness directed that the company 
repair and sell it but informed Ryzskowski that he would claim 
damages fer the difference between the amount obtained at such 
ite and the truck's fair value when it was delivered te the 
company; that the company did not repair or sell it, and the witness 
‘finally took it away and ascertained that the damage thereto was 
‘greater than he first had supposed and that it practically was 

Ss; that at the time of filing the petition, claiming $4600 











» he believed that the amount claimed was fair and proper 3 








that, meither at the time when he agreed with the attorney for 





| BR, receiver, that he would withdraw his claim from the bank- 
ruptey court and file a claim in the Circuit court, nor at any 

ub Quent time, was there any understanding between petitioner 

| n | Goldman or Goldman's atiorney, that the claim to be filed in 
‘the Cireuit court should be higher than that filed in the bank- 
court. As to the value of the truck, when he left it with 
| ue company, he testified thet he hed purchaseqit, new, a few 

: 8 before, for $5,108, - paying $2000 dew and giving his note 
balance, which note he afterwards paid, and that it only 
en driven about 150 miles and was in good condition. He 


testify what its market value was when left with the 
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Company. ©n the hearing before the master he had produced as a 
Witness one “inter, a dealer in motor tracks, from when he had 
purchased the truck, anc who there had testified ae to ite serket 
value. ie also there had produced az witnesses Mra. Phillipe 
and Jobm EKoleki, «ho testified as to the condition ef the truek 
When it was left with the company. These witnesses were either 
oat of town er could mot bo found when the hearing was had before 
Taige Seanian. 

| As to the claim of £1500 for attorney's services, 
petitioner’ s ewidenee disclosed im subetence the following: 
“That early in January, 1926, the Hoter Co., vy its president, 













& verbal agrevment with petitioner whereby se was to receive 
a annus) retainer of 7500 for atterney’s services te be rendered, 
‘for advice, ete., end was to be paid additional compensation for 
e: wices in court and for time expended on apecial matters; thnt 

: o the rétainer for the year 1920, he @as paid $500, leaving a 
bal due for that year of 22003 that in the latter part of 





2621, this agreement as to payment of « retainer was ean- 
fs lesving then a balance due on euch account of £367, «which 
unpaid; that petitioner acted es atterney for the company 
litigetec cases, known ae the Gibbens and Yisconsin Lime 

| ? + cases; ‘hat in the former he performed services (detailed py 
pet tioner) which reasonably were worth the charges he made 

the f. Viz, $200; that in the latter (so mechenio's lien case 

& meter and eftervards befere the court upon exceptions) 

6 many appearances and rendered legal services (detailed by 
®) which reasonably were worth 8500; and that he com-enced 
Om & bomd in behalf of the Heter Co. aguinst a bonding 

y under on agreement that his fees therein showld be con- 





Upon a successful cutcome, that he advanced costs te the 
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‘@mount of 2135.20, whieh mever were repaid te him, that the suit 
@ae afterwards turned over to another attorney for the company, 
ané that he dees mot claim any fees om account ef cerrices rendered 
im thet quit. The ageregute eum of these item: is $1,080.20, and, 
ae the nex receiver introduced ne evidenee “hatever on the hearing, 
We ore of the opinion, after reviewing petitioner's evidence, thet, 
as to that portion of his claim relating te attorney's fees and 
@0ets sdvanesc, the court shoule have allowed the came ac & clain 
@seinct the cetate in the receiver's hands te the extent of $1,080.20. 
Gear the clese of the hearing petitionsr asked lesve 
to read the testimony of the three witnesses, who as above men- 
tioned had testified before the master on the prior reference as 
te the market value of the truck when first received by the Kotor 
Ge. and its then condition and its coméition after use by the 













‘Sempeny.  Upeén ebjection the court denied auch leave, and, upon 
1 pitioner persisting in nis motion, the following occurred: 


f THE COURT. I will mot aliow teatimony of amy of those 
Be witnesves that were taken before the master te be civen 
ie om thie hearing. 


L GR. ST. GEGRGZ. Those two witmesses were avorn and they 

i? testified im the same proceeding, snd I don’t knew why 

le sds god should put me to the expense of having them 
& here. 


THe COURT. You seem to have some difficulty in understanding 
me. i have ruled ang that ends it. * * Your motien te read 
the testimony of Hrs. Phillips end that other witness given 
before Maeter Doyle is denied. *« * The court is net satisfied 
that there esa a effert made in that preceeding te 
represent the extate wili not sllow that testimony. I 
motified you of that three days ago and you asked fer time to 
get these witnesses in end you have had a couple ef days now. 
* * This matter was calles for trial three days SfO0 * * 
fall your next witness.” 


Whereupon petitioner called another witness, whe briefly 
s amd petitioner, agsin taking the stand and attempt ing 

) testify ua te certain conversations concerning said truck, had 
ome Jnnicki, engineer and assistant general mineger of the 


Soe eee 


eee 
HE 


rae 


- = ee) Yee ee 
Sie SE 


Oe ee SO Oe ey 
a eee 


Yt SE PRD eR eo 


SSS ee IT IL an em es 
ene re xe Ba i aah a 





a’ 
* 


ee 
ous od3 dai? ,mid 04 aiegon $228 toven ‘dotde 08888 Ye — 
ees. abe 


< Gages wif aet vyewtezéa teddons si z8ve baernus shrowiadie s 
Reqeheet eecirzes te dauoses Se eect rte aiade doa e009. od ‘todd : 
mis 408.060, 22 of weed) ogadé Yo ave edegetsgs ett ‘tise sad 


< is eee 


eueiteed edd ne sowedate semaive 62 beeu sosdat xevisoss weet ot 


Fra ae indy 





edasts soomedive e*someishing pabwekver a98%e sobaige | ’ 
“baa soot efysarodds od gabselex misis old Te ‘Gebieeg 3 $eas od 


ree 


esiemnpihewweptiniepecteret 
+88. 060,2¢ Ge Suedzy add vf shusd e'xerleost of@ at otates ‘asta genie 
avess pawas ease ds 32% paitood ‘ods te sols ‘eds 200 ee 
wile seeds an ane’, casneoms he soudé eds ts womteaas of odd hae 

“ga eemeieios misq anf ao “todase ‘aut exstied ‘sabtlzoed ‘hat to 


 wesell oatt WE heviooe: dex 22 nedy Howrd até to satay settam ot 
Ph ip BOSSE eh 


es x een zadte els ibee9 ‘a2 baa neldinaos aad ast Sas + 
sean xb seth ve s 


noge ban estael deus bekeed ames ont nettostse mag ee 
b setursee galvoile® ott eso tsoat okt wt gubielarsg sreseseis 


. ound? [wks te Gienktoud whtin ten thee t .Paueo 2a 
eevis ode! adams ol) ec9Y00 ahsiy oxom said” apenas ie 


» ees ana weil 















aovig agendiv sedge gad bese eghid iti 
ape sea al or ain ® # ee ee 
e? aeeaere 3. obra Fists . 
& eymemisass suds mg on 308 Hm er 
o¢ emis cet Seiden sey bmn ow egskh eapas- 
ono _eqab te aigzes 2 bad erad gey See ai 
® * seme syad eentt, sabes. we? seiies. ape. 











ee etalk: anes <= 


heal dour? Biss yatexoonce 


bh esis Yo cogsanm Levene imedelous bas woomigas « 


















Motor CoO+e, waz mot silewed to testify ac te them, and upon the 
sole groumc thet any statexents wede by Jonicki were made without 
| Guthority of the company and net Qinding upon £4 or ites receiver. 


GE. ST. GEORGE. Hew, your Boner, with reference t@ the 
value of the truck, I suppose voumsel would ebject that 

i seule not be qualified to tcutify us to ite value, so 

i eek that I be given Opportunity to bring up the witness 
who would know ite value and saw it at the time. I an aot 
preparec te do that now beesuse ef the fact that I alvays 
had the impression, thouzh the court seems to think i 
should not have it, that I would be allowed to read sone 
of this testimony. 


Tas COURT. I have reled in ali these Solémen matters that 
i wouldn't eller testimony given before masters during the 
Soldman regime. *“=* fe found menmy ef those were 
soliusive, and I am just follewing out the rule that I have 

_ Used Fight slomg im all these esses. It isn't in this 
particular cusez; it has been in 6li of theme 


BR. ST. GAOEGE. I would like ts Rave time to call A. vimter, 
who testified before and she knews this truek. I have teen 
unable to find him but I think I ean, if i get a few more 
Gays. iI was umable te do it yesterday or the day before 
because I was engaged in « trial.” 


Thereupen, upon objection by reeeiver's counsel, the 
eemiec petitioner's application fer « eontinuence for the 
pose of procuring the testimony of said @itmesses, “inter and 
Phillips, ssying: *I am Just finishing these Goldman claing 
‘hie is next to the lest ene and we must go om. (all your 
x witness or close the onse.* 


Mh. ST. GiORGE. Is the eourt aware of the order entered 

_ 4am this case for me to file this recerd before iagter 

 ~Deyle? ne to the order of January i5, 1925, 
3 oned 


THE COURT. Mr. St. George, you have made that statement 
here in the preliminary examination 2 number of times. I 
told you that we had stepped all the assters from anking 
on claims that were being heard by masters at the 
time that Goldman was reesiver. * * * i stepped this one. 
You came befere me and asked for the privilege ef writing 
it up im this case. * « * 1 told you I had ne objection 
_ te your heaving it vritten ap at your expense. There wag 
| &bselutely no understanding that thet evidence vould be 
| Used on this trial, * * « if you have « witness, put him 
 +OMs let's finish this mtter.* 
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Upon petitioner eteating thet he had uo other witness 
present, ané upon receiver’s counsel stating thet he €ié aot desire 
te intredace any evidence in ite benalf, the court ammeounesds 
“The cave is closed.“ 

The heating consumec practiesily the entire court day 
of Hareh 5, 1926, but the orcer appealed from, diemiscing the 
petition for want of equity, wse net entered until 10 days later. 








The eertificate of evidence diccleses that om Zereh 18, 1626, and 
before esic order was entere<, petitioner presented ta the eourt a 
| so-called petition, which is in the astere ef an sfridcerit suppert- 
' hile motion fer a continuance, and aseked leaye to file the saumes 
petition ize signed amd verified os of March 6th. The court 
denies the motion and immediately entered the order appesied frome 

















‘after reviewing the prezent record, and considering the 

: tne and circumstances disclosed, we axe of the opiniesn that the 

| ft, aa regearés that portiom of petitiomer’s cleim for damages to 
ihe truck, erred im refusing te gremt a reasonable time to petitioner 
be procure the attendance of the witnesses, A. inter, Mrs. Phillips 
| febm Molski, er, if amy were beyond the reach of « omeeun, to 
their cepositions. fetitioner's evidence sufficientiy 

that he was entitleé to recover a considereble sum for 

jes to the truck occasioned by the unwarranted acts ef the 

Co. The testimony of the witnesses referred to, taken befere 
Baster on the prior reference, afforded seme basis for da7i- 
éetermining the semount of the damage. And we think, in 





ef Judge Seanlan’s erder of January 15, 1925, that petitioner 
warranted im believing that he would be allowed te read the 
| timony of said witnesses, so taken before the mister, on the 
as u hearing, and that, when the court ruled to the contrary, he 
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was entitled to « comtinusanee for « ressanable geried, se that 
the evidence siresdy heard might be supgleaented by the teetinony, 
either in open court er by depocitions, of sald witnesses on the 
@uection of the «mount of damage deme to the truck. 

the main camtention ef counsel for the receiver, relied 
upon to sustain the action o¢ the court im ¢ismisaing the petition 
fer went of ecuity, in thet petitioner is met entitled to recorer 
@my sum for the reason chit he come inte es court of equity with 
Whelean hends. 1: is argued tht he wauw guilty of “reprenensible 
conduct in connection with hie claim, comstituting a fraud upen 
the court," (a) im that he withérew hie filed claim fram the 
referee im bankruptey of the J. 5. Seuri, amd files the present 
fpeitie im which he claimed « largely inerecased sum, and (b) 
rs that he withdrew Kise claim from the batikruptey court uader am 


















mt with the ettormey for the receiver (Goldman) that if he 
dé go his claim would be taken eare of and paid out of the agsets 
: the estate in the Circuit Court, and he failec te dicelese, 
ither to the bankruptcy court, er tothe Cireuit court in his 
ot: tien filed, the fact of ithe making of such agreement. Ve 
et agrec with the conteution. *e é¢ not think that the 
aj record discloses eny reprehensible or fraudulent conduct 
le B the part of petitioner. Counsels' strained and unwarranted 
ea, many times regeated im their printed brief and argmeent, 
sonatitute proof of such cemduct. «nd ve fail to find any 
@, when petitiener ai the request of Geldmun's atterney 
| hig claim from the bankruptcy court, thet any improper 
agrecment then was made between them or subsequently 
to be consummated. As te the increnses mace in the 


k it sufficiently appears that the same were mag< in good 
Furthermore, petitioner's claim ig im reality 2 lay 
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@laim ee distinguished from an eyuiteble ene He seught the 
recevery of certain attorney's fees claimed te have been carned 
ané certain unlijuidsted damges ocensioned to petitioner’ s 
aute truck by the umverranted acts of the Meter So. smi we do 
mot think that the “anclenam hands" doctrine applies. Sut even 
if it whould be scensicersé aa applying, becauce of the Piling ef 
@ petitien in a pending equity ecuse, wherein he prayed such 
relief as *equity* wag reguire, still we do met think that the 
@ectrine should silitate sgainst his recevery in thie ease. 
MSG, 202 Ili.« 593, 597, it is exid: “He whe 





@omee inte « court of ecuity must come with eleen bends ond ons 

who does iniquity cxnnet beve equity, but thot moxim is limited 
im its epplicetion to where the substance of the thing is in- 

| @quitable, and the inicuity must apply to the perticwler subject 

matter. It is not sufficient to bar relicf that inequitable 





conduet should relate te the proof of some item or some fact, 

| and where the orizin of the claim is not inequiteble s fraudulent 
| act im relation to it will mot var relief." (Sec, alec, Fagan 

| We Beotberg, 320 111. 536, 594.) 

ie: For the ressous indicated, the order of the Circuit 








appealed from, wherein petitioner's petition wan dimalased 
ie want of equity, is reversed, and the cause ia remanded with 
| Girections that, ae to that portion ef petitioner's claim for 
“Attorney's fees and costs expended, it be allowed as a claim 
| age t the estate in the present receiver's hands to the extent 












| ' $1,080.20; amd that, ac to that portion of petitioner's claim 





Gemages to the truck in question, there be a new hearing or 
end further procecdings had not incensistent «ith the views 
in expressed, 








REVEREED AND AGMAMDED CITE DIvEcTions. 


oh and Barnes, JJ+s concur. 
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GEORGE F. CAROLAM and CHARLES E. Loy, jj} 
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» HARRINGTON, CamOLAN A LOT, } 
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é 
¥e COOK CoUNTY. 
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Ly 


te recover the reseoneable value of atterney's services, claimed 


| : im an gssumpsit suit, commenced Eovember 25, 1924, 
| 






have been rendereé te defendant by one of plaintiffs’ firs, 
“Gay Stough, during the year 1924, a jury returned verdict in 
Plaine iffe’ faver for $1256, and om April %, 1926, judgment 


was entereé upon the verdict agsinsi defendant, and he appealed. 











. The declaration censisted ef the comzen counts, supported 
pen affidavit of cisim in shich the «mount due wee stated te 
be $2500. On Boevember 6, 1924, Plaintiffs: remiered an unitemized 
, te defendant, ae fellews: “Te professionel services, 21250." 
a ite receipt d«fendant refused te omy the bill, upon the 
#8 them statec that the amount was exceavive and unreason- 
le, and the present suit foliowed. 
The only question fer our determinstion, ss we read 
present somewhat lengthy transcrip: of the evidence, is 
the werdict and judgment ore exeessive, ae urged by 
samt’s counsel. 
rier te the year 1924, ané while the plaintiff, 
“tough, ease acting se an seciatamt «tterney for « Chicege 
| of attorneys, he and defendant purchased jointly certain 


estate for re-sale at a subsequent time, and the 
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ae 
purchase proved ultimetely to be a profiteble venture te beth.» 


‘Im January, 1924, plaintiff, after about four years’ experience 
ae om attermey, formee the sisintiff fire, and from time to time 











thereafter and until Gotober, 1924, <cfendant consulted him pro- 
fessioncliy on certain legal mtters arising in connection with 
@efengont'e business and hie persons) sffaire, and pleintiffs 
imstituted three suits in acfendent's behelf. ‘pperently ne bills 
for services as rendered were sent te defendant. tough claimed 
that defendant seversl times requested that the rendering of bille 
be deferred. Defendont demied this, and claimed tht tough 

, wal times told Kim that, if the real estate venture, ag to 


















hich they jointly were giving some considerable time, proved 

he iteable, he (ccfendant) aight *forget rer the fees." Suring . 

oe Ey 1924, Stough, individuslly, imatituted am action ag-inat 

c : endent for the partition of esxid rexl estate. This ection dia- 
pleased defendant and resulted in the breaking of their former 

y relations, end subsequently pleintiffs' bili for services 

mentiencd wae rendered, which, ae “tough tertifiec, wes 

“on secount,” although it deca not om ita face so purport to bee 
Steough tectified in detail an te the legul services 

ia on cach matter, stating the number of hours consumed 

him, the charecter of the services, and the results obtained, 

| He claimed the value of the serviess te be over $2500. and 

' Chicago atterneys, basing their teztimeny on thet of “tough, 
te the charccter of the services and the time consumed as 

» testified as experts th=t sbeut $2500 would be 2 feir and 

ible charge. Prom an examin«tion of Stough'’s tectimony, 

fT, we ere impressed with the facts that some of the matters 

to are ef comparatively minor importance and the charges 

therefor are unressonsble, and that im othere most of the 
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time ¢laime< to have been comeumec thereon was unneceesary, ané 


thet im ethers, for which large charges are made, the reoults 





lof the services were ef no benefit to defendant. 


There ia no quection But that Steugh rendere¢ some 








services for which defendant should pey reowenable feea. But we 





| think that the emount awarded by the jury eas unre senable ané 
“excessive, and that the judgment should be reduced by a remittiiur 
@down te =3 “heat was said in Haigzh v. Mumday, 12 Ills Appe 539, 
1649, 4s =<pplicsble in thie ease: “the general rule is well stated 
im Eggleston v. So2rdman, 27 Mich. 14, to the effect that the pro- 
fessional skill and stemdiing of the persem employed, hig experience, 
| the mature of the controversy, beth im regard te the snount involved 





| @Mé the character and moture of the questioms raiseé in the cxse, 
fe wel) ae the result, should «11 be tuken inte sonsiderction, in 
fixing the value of the services rendered.” nd, as te the 





testimony ef the expert witnesaee referred to, the cecicione in 
Meiennomy ¥. Chicago, etee Re Cor, 167 Ill. 497, 510, and Lentner 
¥- Kesminoki, 171 111. pp. 570, 572, are in point. im the 

a Cease it is sai¢: “‘hile opinions are receivable and 












‘Satitleé te due weight, the courts ere alee well qualified to form 
r r independent jucgnent on such questions and it ig their duty to 
‘d 3 . — 

| Aecordingly, the judgment of the Superior court is 


pieintiffes file sith the clerk ef this court e remittitur ef 
©, in which event the jucgwent will stand «effirmed te the 
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a and Bernes, JJ., concure 
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GUST. KARAMBELAS and 

JIM GEORGESGH, ecopartners 
doing business as 

EK. & Ke PRODUCTS Co., 


APPEAL FRO WeICTPAL 
GOULT OF CHIGARG. 


i ee Mn tyne Baty rst Rr Rian Mi 


Appellees, 
Te 
LOUIS MATALAS, z 
appellant. 


BR, PRESIDISG JUSTICe GRIDLEY PCLIVERED TRE OPINION oF tHE COUGET « 


On December 14, 1928, plaintiffs commencee an action 
im seoumpeit ageinst defendant, = resident ef “enesha, “isconsin, 7 
te recover @ balence of {1517.66, claimed to be due fer certain 
Merchandise eold and delivered. freceedings by attcchment in aid 
(Becnuse of defendent not being a resident of Illinois) followed; 
the beiliff levied upon an auto-truck and certain goods @wned by 
defendant; and, Gyon defendant giving « forthcoming vond, released 
the attached property. Defendant entered s general appesranes 
anc subsequently there «20 a jury trisi, resuiting im a verdict 
and Judgment against defendant for the full amount of plaintirrs? 


in plaimtiffa' amended statement of cleim varicus sales 





ane deliveries of merehendise, Cites from July is, te Hovember 21, 
1925, inclusive, and the ssounts eherged therefor, ageregating 















$6,783.94, are set forth, ac are yarious eredite by cash or check 
‘from August 1 to November 21, 1925, aggregating $6466.23, all 
rane & met bDelames due of $1517.66. flainsiffe aleo clinimed — 


‘thst, Seid sum wae due because of on account stated’ as of November 
‘2, 1925. Im defendant's amended affidavit of merits he claimed 
‘ae he ha¢ paid for ll merchandise delivered te him and denied 


y aecount stated. 








On May 7, 1926, felloving the dury's verdict, the court 
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entereé judgment egcinst defendant fer 51517-66. ‘ithin 30 days 
thereafter, om June &, 1926, the court amended the juigment order, 
fume pro tune ss of May 7, 1946, to the effect thet the sttachment 
be sustained, omc that, im accition to the general execution 
ordered, a “special execution alse issue against the property 
attached herein.” 

We heave reviewed the evyicenee intreduced by piaintiff, 
as leo the testimony of cefendant, ami ve esmmot eay that the 
verdict is mnifestly against the «eight ef the evidence, as 
contended by defendant's counsel. We think that the evidence 
sufficiently disclosed thai there wie am acceumt stated between 
the parties ac of Movember 21, 1925, showing an indebtedness for 
Merchandise sold and delivered to defendant then due and owing 
fm the sum of $1517.66. (First Hational Sank vy. Kuight, $6 111. 
Wl, 193; *eigle v. Srautigam, 74 Ill. App. 285, 292.) And we 
‘think that the evidence sufficiently divclesed the sale and 
delivery te defendant and at the prices mentioned of the mer- 
thane ise in question. {Price v. Sohn, 99 Ill. App. 125, 114.) 
defendant failed to show ony payments te plaintiffe which had 
Ls been duly credited to him. 
| a Defendent's counsel also contends that the jucgment as 



















da ly amended ané entered is contrary to law, im thet there waa 

, , @vicence introduced sustaining the attachment issue ond that the 
Fr ry did not pees upon that issue. The fact that defeniont was a 
dent of Kenosha, “isconeia, was not questioned om the trial. 
Weds defendant, enlled by plaintiffs under section 33 of the 
MEAGipei Court Act, admitted that he was a resident of Lenosha 

ond ‘@ngaged im the fruit business in thet city. There was no 

isue to be submitted to the jury as to the question of defendant's 
@. Amd the court had power and durisdictien, at any 
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| time within 30 daye from the date the judgment woe entered, 
| te amend it as the justice and right of the ease might seem te 
|wequire. (Krieger vy. Sricger, 221 Ili. 478, 484; Hdwards v. 


| Irons, 73 111. 583, 585; Grubb v. Milan, 249 T11. <56, 461.) 
Finding ne reversible errer im the reserd the 


| judgment of the Municipal court is affirmed. 
| i APPIREYD 


| Fitch ond Bernee, Siey Concure 
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BIAZARETH GLOOR, 


) 
Appellee, APPEAL FROM MUNICIPAL 
Ve ; COURT OF CHIGAGa,. 
QHANIZS COOPERSMITH, j 2 
Appellant. ) 


MRe PRESIDING JUSTICR GRIDLAY DELIVER“E PME OPINION OF THK COURT. 


Prom an order of the “umicipal court denying defendant's 
motion to open a judgment for $470, entered against him by con- 
fession on a written lease on April @, 1926, thia appeal is 
prosecuted. 
| By the terme of the lessee plaintiff demised to defendant 
@ certain apartment in « building at Bo. 1058 Loyola avenue, 
Chicago, from May 1, 1926 to April 36, 1927, at a monthly rental 
Of $135, payable in advance. The judgment ie made up of the rent 
due and unpaid for the monthe of February, Harch and April, 1926, 
and $68 attorney's fees. Wo complaint is mde as te the amount 
¥ atterney’s fees included in the Judgment. ~ 
Within 30 days ufter entry of the judgment defendant 











red and moved the courts, supporting the motien by a ewern 

| tion, that the judgment be opened and that /ve given leave te 

, fend upon the merits. After admitting the execution of the 

ASE» etc., defendant alleges in the petition that on January 7, 
926, he “vacated” the premisea, ~- the rent for that month having 
paid; thet on that day he presented to plaintiff a "auitable® | 
% tho was “ready, able and willing to poy the rent * * for 

ihe remainder of the term,” but that she "refused to sub-let 

, hi premises to said tenant,” setting forth ae her reason the 
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*yeligion and mationslity” of the proposed tenant, “whose name 
fe Bane"; and thet “on or about March 15, 1026, the premises 
were re-let by plaintify." | 

The sole question fer our detarminntion ie chether 
defendant's petition, taken in conection with the covenente of 
the lezse, stated such facts as required the trial court, in the 
exercise of # sound discretion, te grant the prayers 

Tm the lense there iz « covenamt that “Lessee shall 
‘not sublet" the premises, or any part thereof, “mor assign this 
‘ease without, in each case, the consent in writing of Lessor 
‘thrat had and obtained.” And in the thirteenth paragraph there 
lie the further covenants 


"If Leesee's vight to the pesseasion of said premises 
shall be terminated any way, onid premiese, or any 
thereof, mays othe Bak Boke be re-let by lesuwor, for 
account and benef eueo, fer such rent and upon euch 

terms and to such persone ond for such hay or oa eg 
6 may eeem fit to the aeerers bus Lesser shail Bot | 





nor to do any act w eereers or axere cy aiid , 
| Whateoever, in or sbout the proouring of B... 4... re srentel 
| oF Senant to geste the oy oi of Lewesee or otherwine, 















Counsel fer defendant eontends that where a tenent under 
Written lense abandons the demined premises before the oxpiration 
tf the term it becomes the duty of the lesser to take charge of the 
ises, and if poseible to re-rent them, and thus reduce the 
t of the leecee's liability. In support ef his contention he 
several decisions rendered by some of the appellate courte of 
As “tate and refers to the following statement aw contained in 
| : @ opinion of our Supreme Court in Vest Side Auction Coe v. 
Snneeticut ete. Ina. Co., 196 111. 156, 162, vias “Upon the 
mt of the lensed premises by the tenant it wae the right 


of the lendiord to take charge of the premises, 
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ci 
preserve them from injury, and, if it sould, re-rent then, thus 
reducing the damages for which the lessee wae liable.” In that 
ease the lessee sent to the agents of the lesser the keys of 

the Gemised building, with a letter to the effect that the leseee 
ould not use the building, te which the agents replied that they 
weuld not consent to a cancellation of the lense; after the 
agente reeeived the keys they put up "to rent* signe om the vuild- 
|dmgs the lessee claimed thet this showed « surrender of the 
‘property, but the gourt held to the contrary, and, im affirming 
[the judgment rendered by the trial court agsinst the lessee, for 
iment which accrued after the delivery of said keys, ete+, used 
\the language abeve quoted. In twe prior declsions our Supreme 
|\Geurt decided that “in case of an shandomment without feult of 
\the lnndlord or as the result of his acts, he way re-enter and 
again tent the premises and eredit the lessee with the proceeds, 
ane his so taking possession dees not relieve from the payment of 
rent." (Humiston, Keeling & Co. s Wheeler, 175 ILl. 514, 5165 
Marghs}2 v. Grogve Clothing Gos, 134 Ills 421, 424.) From an 


ay 


‘opinion of the firet division of the appeliate court for the 


02 Tlle Appe 418, 423, it appears that the decisions of the 

a 3 late court of this State are somewhat conflicting upon the 

we ition whether, efter abandonment ef the premises by the 

e @e before the expiration of the term of the lease, the , 
me must, if he can, re-rent the premises, thereby lessening 
. tenant's liability on his covensmt to pay the remt reserveds 
@ apprenend that this seeming conflict may have reeulted because 
t ditcorent facets or different provisions im the leases in the 
considered. In the onve of Haw ve Bakex, 113 Tile Appe 


153, decided by the Appellate Court for this (first) 
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| he 
| district, it ie said: “vhile in ease of abandonment by the 

| tenant the authorities sare thet the landleréd my re-enter ond re~ 
rent, if he cen, we know of no age im which 1% has been held 

| that the iendlerd must, if he can, re-rent or lese his remedy 
against the lessee on the lence. * * The contract remains in 

| force, notwithstanding the abandonment of the premises by the 
temant, and the tenant's covenant te pay rent is umimpuired; and 
we gonmnot understand mow the tenant, dy hia own wrongful act, 
oan impose om hie landlord the alternative ef diligently seeking 
| another tenant or losing hie remedy on the covenant.” In Hermon 
lve Gallaham, 214 Ill. App. 104, a cnee decided by the third 

| ddvi sion of the appellate court fer thin dietriet, the court eadd 
[(pe 109)* “It would seem to ve the law that * * the mere 

| abandonment ef the preaiees by the temant ond re-entry by the 

| landlord does not give rice to an abligntion om the londlerd to 
|@méeever to re-rent. Of course, after re-entry, the landlerd may 
by writing make himself lisble te exereise dlligence in re-rent- 
| img, or he may re-enter and re-let and he chargeable with the 
‘Fents he sactuelly obtaing. But, in the absence of any euch 
/Yoluntary conduct, more abandonment ond re-entry do not gblige 





the landlerd te endeavor, by affirmative action, to decrease the 
tenant! s ifebility." In the Hirsch case, aupra, it sppears from 
the Opinion thet the tenant had yoeated the promises used for 

ee: : business purposes before the expiration of the term of 

h lease; thet prior to his doing so he had presented to the 

a “thoroughly reliable” ossignee or eublessee who waa 

“3 amd able to lease the premises for the balunce of the term 
r e there conduct a different kind of a business, but thot the 

. had refused to accept the offerad tenant, either ae 
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| <8 
| aesignes of the lease exeept at ea largely imoreased rental er 

| @8 @ sub-tenant of the defendoent, that the seterial covenants of 
| the lease were the game substanticily os these im the present 

| ase above quoted; that, three months’ rent having scerued on the 
| Lease after defondent had vacated the premises, the landlord 

| caused a judgment by confession te be entered ageimet the dofend- 





| amt in the Superior court of Cook County fer said rent am 

| attorneys' feess that after defendant's vecation he had placed 
the keys of the premises im the lendlord's hands, and the latter 
| had put up “to let” signa but hed not succeeded in re-renting: 

| the premises; that defendent's motion, supperted by affidavit 
setting up thewe facts, to open up the judgment, etos., was 

| denied; anc that he had appealed. The appeliste eceurt held 

| that @oid tenant's affidavit in suppert of his metion to open 
wp the judgment "failed to set ap a meritorious defense,” and 

| affirmed the order of the trial court, saying in part (p+ 426)s 
| "The lease, by ite terma,was not sssignedle, except by the con- 
sent of the plaintiff given in writings yet accerding to this 

| Sffidayit the tenant in possession made demand upon his landlerd 
| that he accept a tenant other than himself and a tenant who 

| proposed to conduct in the premises of the plaintiff a business 






She lense, might be conducted therein. It would certainly be 
r ‘novel proposition to held that a tenant in possession might 
MEN Fotee convent to an asvigneent from a landlord.” 

In view of the covensnts contained in the lease in the 
mt cnee, the statementa in defendant's sworn petition in 
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aiieon thet the Zumicipal court properly denied defendant's wetion, 
fis petition doses not disclose thit he has a meriteriows defense te 
plaintiff's claim for the rent which ig the basis fer the judguent 
ae confessed. Ho alleges that he “yaeated" the premises on Jonuary 7, 
2926 (when there was more than © yeor of the term yet to run) but he 
states mo reason why he did so. Ye farther alleges that on the day 
ne eft ha presented to plaintiff = “suitesle” tenant, whe was roady 
and fele to psy the stipulated rent for tho remainder ef the term, 
but he does not give eny information concerning thie propesed tenant 
other than hia mame. Me further «lleges that plaintiff “refused te 
cub-Let the premises to exid tenant.” che nad a right te so refuse, 
| er wn express covenant contained im the lease, via, thot “Lesser 
shall mot be required tc accept or receive any tenons offered by 
lessee." Furthermore, the porties covenonted that, if the lessee's 
right te possession should be terminated in any wey, the premises 
"may, bub peed not, be re-let by Leaver,” and “Lenser shall net ve 
| * * to de any act who tuouvers er exereise any diligence 
ever, iu or about the procuring of anetiver eccupsmt or tenant 
te a ttente the dawagea of Lessee or otherwine.” iiefendent finally 
@Aleges in the petition that “on or about March 15, 1926, the 
premises were re-let by the plaintiff.” This allegetion is notice- 
bl for what it dees not atate, via, shen, under the re-letting 
: ‘ ot, the new tenant took or was to take possession. For aught 
t Sppeeres the new tenant was not to take porseasion or begin 
; rent until May 1, 1926, and the judgment az confessad only 
a. @@ the unpaid rent for the months of Pebruary, Moreh and 
: i » 1926. 
2 Yor the reasons indicated the order appealed from is 
AFPIVGIED 





ané Barnes, JJ., concurs 
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| GREGORY T. VAN METER, 
| administrator of the 
| @etate of Charles H,. 
Anderson, deceased, 


APPRAL PROM 
SUPURIGR COURT, 
COOK oun TY, 


» 


| Me PRESIDING JUSTICE GRIDLEY OULIVERED THR OPINION OF THE COURT. 


Appelies, 
We 


| MIDLAND CASUALTY Company, 
| @ eorporatian, 
| Appellant. 


Ra le gg My San Rte at ima = Rage Ea 


This appeal is prosecuted to reverse a judgment aguinat 
| defendant for $1,500, rendered after verdict by the Superiter court 
@f Cook county on April 30, 1926, und baged upom a policy of 

| @ecoident ineuranse (dated august 12, 1915) and certain receipts 

| for monthly premiums theresfter given. ; 

| : It appears from a ictter, signed by ene of the daughters 
| @f Charles M. Anderson (the insured) and mailed to the company on 
October 9, 1923, and received by it, that anderson “wae killed in 
- automobile eecident near Wauconda, 111.” on Amguet 4, 1923. 
Im the letter the number of the policy is stated and informetion 
ot) ‘Requested as to the “beps necesanry to eellact on it. It 














‘further appears from Anderson's written application that his 
‘ecupation Wae thet of a motorman in the employ of ome of the 
‘etevates railroads in Chicago; thet in ease of hi« death by 
‘y cident he desired that hie estate should be the beneficiery; 











that he agreed "to pay the advance premium of $2.40 on or 
before the first day of each month without notice.* On the first 
of the policy, numbered 119,406, it in atateds 

“MIDLAND CASUALTY COMPARY, Chieage, hereinafter 


Called the Company, in consideration of the first 
Payment, and of the monthly premium of $2.40, and of 
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the statements, warranties end agreements in the 

application endorsed hereon and made a part hereof, 
# O28 HEREBY INDURE Charles Me smderson, * * 

by Occupation a motorman, subject to the provisions, 

conditions and limitations herein conteined and 

endersed hervon, from 12 o'clock noon, standard time, 

* * of the day this contract is dated, until 12 

e’eleck noon, standard time, of the first day of 

September, 1918, anc fore auch further periods, 

in the renewal receipts, na the at OF 
- a 


Sacet tt Cehedule of 1 = nities) © inci pel 
Sum - One thousand deliars,* ater 


Then follow provisions to the effect that if, while the 













policy is in force, the Imeured shall accidentally suatein bodily 
dajuries, resulting in the lows of hin life within 90 daye from 
gate of accident, the Company (paragraph (o) of the policy) will 
pay the “Principal Sum". In paragraph (m) it ia stated that 
"each consecutive month which the ®clicy shall be eorried, without 
Gefault in the payment of premium therefor, ehall ade one per cent 
te the indemmities payable under paragraph (0), but the total of 
‘MWeh additions shall never exceed 60% of the benefits therein 
“provided ter ony less.“ Im paragraph (p) it de provided: “Keasen- 
@ble notice must be given in writing te the Company “ * after any 
injury * * for which a claim may be made, with full particulars 
thereor and full name and addrese of the Inewred or beneficiary, 
as the cave may be. Affirmative proof of death * * must be fur- 
‘ished to the Compony within three monthy of the time of death * *. 
‘the Compeny ehell not ‘be Lisble in any euit to recover under this 
Policy, unless the seme shali be commenced within one yeor from the 
time herein provided for the filing of final proofs hereunder. 
‘Clains not brought in accordance with these revuiroments will be 





‘forfeited to the Company.“ In parcgraph (r) it is provided: 
| “The acceptance of any renewal premium shall be options] with the 
Compony and if a past due premium shell be made to and accepted 
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by the Company, * * or by any agent of the Company, such accept- 
anee shall reinstate the Policy in full ae to disability reewlt- 
ing from accidental voiily injuries theresfter suutnined, * * .* 
Immediately following the signatures, ¢videncing the execution 
of the policy, there is = copy of the imeured's« application, and 
then, wnder the heading “Motice,” the fellowing# 

“Premiums are due on the first duy of exch month, 
in advance, and must be so paid either at the Home 
Office of the Company, or to such person ae may be 
designated by the Company in writing te receive them. 

In cave of death by secident * *, written netics 
thereof containing particulars must be given immediately 
aoe Give policy mumber when writing the 

The action was comuenced om October 215 1924_ Levey 

within one year from the time provided in the pelicy for the 
filing of final proofs of the insured's death. Toe plaintiff's 
Original declaration, consisting of three counts, defendant 
“file « plea of the general issue, and © special plea, to the 
—@ffect thet affirmative proof of the incured’s death was not 
‘furnished within three months thersof, as provided in parcgraph 
(p) of the policy.  « triel, commenced in Jenuary, 1926, a 
| Juror wan withdrawn and the couse continued. On February 15, 
1926, by leave of court, plaintiff filed an smended declaration 
@0msisting of three counte. Tn the firat count, after setting 
forth the policy in haee verba ané stating that the inaured was 
killea accidentally in an automobile accident on suguat 4, 1923, 
| = the Village of Libertyville, Lake County, Illinois, it is 
| averred that "on, to-wit, November 1, 1923, there was furnished 
the Company affirmative proof of death, which said date was within 
three months of the time of death of said decedent, and final 








Foofs thereafter.” It is further averred that the insured, during 
Ms lifetime, kept, performed and complied with all the terms, 
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provisions and conditions of the policy) that defendent waived 


the condition requiring payment of promiums om the first dey of 


| each month, veeause defendant for a lone time prier te said death 
accepted the premiums on the iGth or 26th day of the reapecstive 
months for which premiums were due, and agreed with the inaured 
that the policy should remain in full force until the 8th day 
of each month for which the premium was met paid on the first day 
theroofs and that on Yovember 8, 1923, letuers of administration 
were granted to plaintiff, as administrater of the deceased's 
@atate, by the probate court ef Cook county, ete. The averments 
of the second and third counts, although in souewhat different 
verbiage, are substantially the game. To this amended declaration 
the defendent pleaded the general issue and several special pleas. 
One wae substantially the same as filed to the original declaration 
as ebove mentioned, and another was te the effect that pisintif? 7 
failed to pay advance premiums us provided, and that at the time of 
Mhe Insured's death the policy was cancelled vy its terms. 
‘a It will be noticed that in the first count the averment, 
relative te “affirmative proof of death” ie that the same “was 
furnished” within three month's of the inaured's death. And 
rt none of the counts in there an averment that the furnishing 
ot such affirmative proof within ouch time was waived by the 
Ye and in mone are any facts atated showing aneecuse for 
furnishing such preof within the required time. On the 
“tried, bad in April, 1926, plaintiff made no attempt to show 
q pat within said three months affirmative proof of the ineured's 
\ th by accident wae furnished te the Company, but, over 








mt's objection, he wae allowed to imtroduce certain evi- 
claimed 
which he <7 tended to show an exeuse for not furnishing 
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guch proof within the required time and thot defendant by ites 
acte hed waived the furnishing of such proof within such time. 
Im view of the everments of the declaration, we think that the 
@ourt erred in admitting this «evidence. It ia the well setiled 
Pule im this State “that, if the plaintiff intends to rely on 
facts which show « waiver of performances by the defendant, he 
must plead such facta; thet he cannot plead performance and ree 





Gover unger proof of waiver of performance.” (Kxpanded Met: 
Fireproofing Co. v. Boyee, 235 Tlie 234, 2695 Hart ve Carsley 
Mfg. Coe, 221 id. 444, 446; Feder v. Midiend Gopualty Co», S16 id. 
B52, 559.) im the Feder case it is said: "The object of ao 
declaration in an action-ai law is to state the facts constituting 
the pleintiff's cxuse of action upon which he relies to recovers 
#0 as to enable the defendant to prepare his defenee and meet the 
facts alleged with saporopriate evidence. in order to recever the 
Plaintiff must prove the esse alleged in hie deceleration. * # 

He tienes make one case by hie allegations and recover on a 
different case made by the proof.” Furthermore, by the terms 

Of the policy sued upon, the making of affirmative proof of ¢ oath 
Was @ condition precedent to any liability upon the policy, and, 
as soid in the Feder case (p. 660): “There cam be no recovery 

a @ contract against one party «hoae performance in dependent 

on some act to be dome or forborne by the other party unless the 
de ition precedent has been fully or substantially performec by 

the plaintiff or he has averred and proved a sufficient excuse 

er ‘the non-performance .” 

. In addition to the letter sent by daughter of the 






to defendant on Cetober 9, 1925, first above mentioned, 
® which the Company replied on October llth, a Chiongo attorney 
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wrote defendant on Nevember 1, 19255 in part ag follews: “In 
re your ©. K. Policy, No. 419,806, the insured, Charles M. ADAG? BON » 
died in sugust of this year. I hereby certify te that fact. 
The deceased left him ourviving three deughtera,. * « I¢ you 
Want any further proof of death sheets filled out, be $600 enough 
t@ so indicate ond we shail of course comply with your wishes in 
the premises, Until then wa shall consider this then the filing 
of the claim.” Affirmative Brool of the death of the insured 
Was required to be furnished by Hevenber 4&» 1923. Pleineity was 
Rot appointed edministrater until after that date, and forma} 
proofs of Anderson! & death by accident were not furnished to the 
“Company until Mareh 26, 1924, Under the provisions of the polloy 
We do not think that said letters can be convidered ase furnishing 
the required “affirmative proof of death” of the insured. They 
were merely belated notices of that fact. Furthermore, plain- 
‘tates | theory on the trial wae that the furalahking ef formal 
proofs ef death within the Fequired period had been waived by the 
Company. 
q The premium of $2.46 for the month of August, 1923, 
was not paid prior to suguet 4» 1925, the day the insured wag 
‘kddtec, All previous monthly premiums had been paid. it wee 
‘further Provided in the policy that “this policy shall terminate 
Ameciatery upon the death of Insured.” Inasmuch ae we have 
Fenenee She conclusion that the judgment appealed from should be 
ond the cause remanded, for the reasons above stated, 
from commenting on the evidence intreduced by plain- 












| es /S@ sustain the averment in his declarotion that defendant, 


the condition requiring the payment of the monthly 
on the firet duy of exch month, 
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For the reseonea indicsted the judgment of the 
perior Court ie reversed and the esnuse remanded. 





7 teh, J+, concurs. 
« Justice Barnes (specially comeurring): “hile I concur 
br what ig said reapocting the grounds given for reversal, 
[ think the preot wee inadequate to show waiver of peyment 
: the monthiy promium in advance, it deing optional with tha 
ow my under peragraph (yr) whether it would eecept « monthly 
dua efter it became dus, vis-, on the firet of each 
. The fact that 1¢ had elected se to do im the paet 
dé not deprive it of the right to elect otherwise im the 
: « Here no payment whatever was made for the month the 
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BARRY SHLEMARY, BAX SHLENSEY 

and MARCUS GHLENSKY, doing 

business ag Me Ghleneky & Sone, 
Appellecs, 


APPEAL PROM MUMIC IOAL 
COURT GF CHICAGO. 
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JACOB SCHOLMBURG, 
Appe Liant * e% 
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Whe PREEIDING JUATICE GRIDLEY PSLIVERSD THN OPINTOW OF THE GoURT, 


In a first clase action in gsoumpsit, comeencad June 6, 

1924, plaintiffs, in their second smuended atatement of claim, 
@laimed that, solely by virtue of an account stated and agreed 
tipon vy the partios on June 27, 1922, for (1203.46, there was dus 
to then from defendant the esid sum and interest thereon from 
said date at the legol rate, or the agaregabe aum of $1 54'74 DG. 
In defendent’s affidavit of merite he denied that on June 27, 
saz, any aegcount vas etated between the parties or agreed to by 
hin, or that. he owes any moneys to pleintiffs. After a tried 
vishows a jury the court, on April 15, 1926, found the issues 

et defendant, assessed plaintiffs’ damages at $1474.96, and 
 jucgment wpon she finding, ond defendant appealed. 















q The main contention here made by defendant's counsel fe 
th % the finding is egoinet the manifest weight ef the ovidenee 
om the deoue whether on June 27, 1922, the oleimed secount sued 
po ‘Was stated by the parties er assented te by defendant. In 
§! Juris, ppe 684-5, Sees. 262-3, it is seid: “Em ateting 
an account, ae in making any other agreement, the minds ef the 

a p must mect. * * Te constitute an account stated, the 

ee of the balance must receive the usgent, express or 


Lied, of both parties. * * And where there sre mutual 
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or cross comands, the purties must coms to on agreement as te 
the allowance or disallowamee of the items composing the secount; 
there must be an adjustment, a balamee@ atruck, and an asvent 

to the correctness of the balance,” (ee, Peteragn & oo. vs 
Wachowski, 36 Ills Apps GGL, 6633 Atlas lye & Ces Ve 
Forster, Yaterbury & Co, 153 ide 558, 566.) 

The evidence discloses that the three plaintiffs were 
Gopariners in the procuce comniasion business at Jeliet, Tllineie; 
that defendamt was im the brokerage business at Bee 79 Vest South 
Water strect, Chicago, trading under the name of Uchoenburg Fruit 
& Produce Co., not incorporuted; and that during the year 1921, 
and the early part of the year 1922, the pertiee head had certain 
Business ¢ealings. The instrument or account susd upom (intre- 
duced in evidence by plaintiffs) 1» written im typewriting upen 
Gefendant's stationery, is unsigned, and ia «a follows: 

“June 27, L922. 


Bet on 14 care Grapefruit td 06 
Balance - Your 1/2 - $166.06 
Less (various items ef credit enumerated, * totaling) ~ eae 
Ake 
Gr vetiins expenses to Florida $125 « 1/2 $62.50 ~ i 
Due Shlensky oa ¢.Fruit “ P 


ms 


one wo care Cucumbere, Yoo. 43019-43562, {1071.45 1/2- 536.73 
i aa per secount asles rendered 

as on car Grapefruit, Mo» 25024, $89.56 1/2 ~- 294.68 
A om car Rewtens se per your invoice - 262.18 
V2 Less car VYinesaps | ~_ 28 








Phd o 
A ‘cucumbers token out y Uhiensky as per our 
4 inveice nat May Srd ~ 348-75. 
4 Due EH. Shleneky & Sone ~ $1,303.46" 


The testimony of two of the plaintiffs was te the 

“Affect thet there was no record kept in pluintiffe’ beoks of 
: | Matters and dealings referred to in the agcount; thet on 
) 27, 1922, there wae a meeting had in defendant's office 
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at whith the two pleintiffe, defendant, and ohe Gladye Post, 
beokketper and stenographer for defandmnt, were preaent, and 
oertain deslings previously had between plaintiffs and defendant - 
were discussed; that at the conclusion of the conversation aid 
after Kine Poet had typewraiten said seveunt defendont handed 
the poper to one of the plaintiffs ond stated that he asecented 
to ite correctness, The testimony of Mise Post, no longer in 
defendant's employ and called as plaintiffet witnene, was moat 
umsatiofactory. “he had no independent recollection of having 
written the account out on the typewriter but she *supposed" 
she did, and thet, if she did,» she muct have dene «eo om Jume 27, 
1922. Defendant’ s testimeny was to the effect that no mecting 
“wae bad in hie office on June 27, 1922; that he never saw the 
| account until the present action wos commenced; that he never 
: asvented to ite correctnecs on Jume 27, 1922, or at any other 
times that he hod nothing whatever to do with the drafting ef 
= papers and that ha dic not know who had drafted it. He 





eR account atated. After reviewing the abstract of the 
‘teatineny, we do not think that shey showed by a sufficient 
r ponderance of the ovidenee that defendent ever sasented 
the cerrcetnese of the account as charged, or that there 
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jas ever nn aocount stated between the parties in the sum of 
$503.46, or in any other cum, 

Accordingly, the judgment of the Municipal court is 
seversed without romandment, 





and Barnes, JJ+, coneure 
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PINDING OF FACT. 





a We find as an ultimate fect im thie ease thet 
Para 

ere wae not sr secount stated or agreed upon between 
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we parties on June 27, 1022, as charged. 
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ASROE ADLER 


’ ) 
Appellee, APPSaL, PROM MUBICIP SL 
Ve GOURT OF CHICAGO. oi 
JAMES PATEIUIL, \ 


Appellants 
BME. JUSTICE BAEMES OYLIVRREDY THE OPIMIOR oF PRE Gout, 


The principal point raised om thie appeal is that 
the statement ef claim is insufficient to suppert the 


gudgeent appealed frome 
The action is ome of the fourth clase of the Munieipel 





| | Gourt of Chieage. The ctateaent of claim alleges that there 
du duo pleintify the aum of (285, being the purch«se price of 
| a. certain notional essh regixtexy, woieh plaintiff purchased 
‘from éefendont for which, with other items, he received » pill 
ef gale from defendant, that plaintiff war aubsequentiy 
| “Motafied by the Hational Cash Negister Company that the void — 
| ‘Pegivter was previously sold to ons Churles Burbour, and that 
| tt had a iien thereen for 0285, whieh plaintiff? haa paid te 
) a 7 Defendant, without seeking to question the eufficiemey 
ef @ald statement of claim, but apporembly undergtending the 
ture ef the action, filed hie «ffidavit denying the several 
sbieons «foreauicd and any indebtedmes« to plainsify, and 
Gaze went to hearing on the issues, resulting in « finding 
judgment sguimst him for $220, | 
Seetion 40 of the Municipal Court set provides that 
in fourth class cases a statement of plaintiff's case, if the 
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euit be on a contract, exprees or implied, shall consist 

of @ statement of the sesount er of the nuture of the demand, 
one thet the court may udept such rules and reguletiong as it 
may deem necessary to onable the paxyties, in advenee of the 
trial, to ascertain the mature of the plaintiff's Glaim or 
Glaims or of the defendant's defense or defensea. 

The rules of that court are net befere us. We must 
Presume » therefore, thet thea rules afforded defendant means 
of ascertaining the mature of che demand if he did not under- 
etand it. But there is nothing in the reserd te indicate 
that he did not understand it, but joining issues on the 
Bllegations it must be inferred that he fuliy understeed ite 
mature and in the trial proeeeded to meet and roaiee all quege 
tions of fact or law pertinent to the case, 

It ie true that the pleading dees net wet forth all 
the élemente of the ccuse of notion with the formality required 
4m comson law procedure, that it does not Gefinitely sliege 
the nature of the lien or the express or implied terms of the 
Contract or bill of ssle upon which Liability is sought to be 
predicated. But the decisions are numerous in this and the 
Supreme Court affirming judgments of the Municipal Court 
Where the statement of claim was so defective au not to wtand 
the test of requiring each element of the couse of action to 
be expressly stated, eepceially where the parties went to trial 

) O8 the souumption ef the existence of the several elements of 
*’ @ause of action on which evidence was introduced and the 
“trie had. (Eu ty of Chicago, 272 112. 404, Lyons 
* Kanter, 285 id. 3563 Sher v» Hobinson, 298 id. 181.) It 


| UMneceasary to cite cases from this court te the same 
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Where the statement of claim eurrieciently epprices 
defendant of plaintiff’ « demand, even if it is techniendly 
defective, it will be vegurded os sufficient after judgment, 
@epecially if tha lasuce joined are such se mecegsarily— 
require proof of facte defeatively stated. 
274 Tlle 232; Gamble~hobinson Comer (o. Ve Us, 
262 ide 400% Sher v, Hobinson, aupra.) Ye think the etate«~ 








ment of claim here woe sufficient to apprise defendant that 
plaintif? claimed » breach of a covenant im the 0141 of aale 
ef the article in question warranting an absolute right of 
title and possession of defendant, but that the Nstional Gash 
Register Company helé «» walid lies thereon for part of the 
| purchase money to the extent of $435 which he was required to 
pay» Bo other cause of action sould realiy be inferred from 
the statement of claim. We must presume » %00- im the absence 
ef a bill of exceptions, th:: evidence of such « state of 
facts ese necessarily heards 

Chile the judgment vas for $220, we must presume that 
that amount wae in secordamee with the evidene. 
The judgment ie affirmed. 


(Gridley, Pe Jes and Fitch, J+, concure 
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DRIGHT BROS. PAPER COMPARYT, ) 
a corporation, APORAL PROM SUPERIOR 
} 


Appellant » 
COURT OF COOK COUNTY, 
Ve 


MORRIS °. GINZBURG, 
Appellee. 


> 4 fal 
MRe JUSTICE BARMES DELIVERED THE OPINION OF THE COURT, 


Plaintiff ie a jobber in news print paper, Defendant 
is owner and publisher of « Gudly newepaper known ae the Daily 
Jewish Courier.  <After a preliminary conversation between 
defendent and plaintiff's salesmen Mulveil, their negotiations 
fer the gale of print paper culminated in an alleged contract, 
Gonsisting of a letter from plaintiff to defendont stating the 
terms upon which the paper should be sold, and defendant's 
Roted acceptance thereon, It reads as follewst 


"The Jewish Courier, 
AZth and Halated ®ts., 
Chicage,y Tile 


Gentlemens 


This is to acknowledge your order placed with 
our Kr, Kulveil fer 
3 ears 32" width Rolls Standard #2 Yhite Print, 
basia 24436-327, wound on 3” inside diameter iron 
‘ ores, rolle 30" diameter. Shipment to be made 
< 1 ear duly, 1921. — 
Lh Gar Augesl cls 
1 car Sept.,1i92le 
The maximum price at whivh this paper io to be 
se a te you is Sig per pound net cash 30 daye from 
te of invoice, alasvai delivery. Ye are to give 
a the benefit of omy reduction in price which the 
mill mekee during the lite of this contract. 
Your signed acceptanee hereto constitutes a 
contract between us. 
Very truly —* 
Dwight Broa. Paper Coe 
(Signed) Re Be ttle, 
RBLs:S 


Agcepted: Me Pe Ginsburg. 
Date 4-6-2]," 
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The suit is predicated upen a breach of this centract 
and the commen counts in indobitatus ssquapait. 

Ko question arises on this record as to the fact that 
defendant accepted the fiset twe carloads delivered te him and 
became obligated to pay therefor, ané the judgement in favor of 
Plaintiff is for $1500.15, which includes the balenee ef $1224.60 
found by the court to be due on said twe carloads, and 0275.55 
fimterest from Getober, 1921, when the suit wae begun. Plaintiff 
appeals because the court found that it waa aot entitled te 
recover for the third earlosd. Appellee aselgnme orose errors 
in the allowance of ‘interest. 

a former appeal from a judgment in plaintiff's. 
favor for a greater sum we held that the alleged contract between 
the plaintiff and defendant wee vague omd indefinite aw to price, 
and unenforeible unleve it could be shown that the phrase 
“reduction in price which the mill makes" hae an established 
technical meaning in the trade dealing with paper. (238 Ill. 
Appe 21.) The evidence in the recerd indicates that it did not 
have such a meanings Henee, as we are bound by thet decision, 
MO action for the salieged contract price can be mainteined, 

. On remandment the trial was before the court without 
a jury. The findinge and judgment appear to be based on 
Gefoendent’s liability fer the recsonable, market value of the 
firet two esrlosd shipments, which appears to have been the 
Game us the invoiced prices. To that extent the right te 
recovery is not questioned. The controversy arises ever the 
Fight to recover for the third curlont. 

| The first carlond was delivered im July, and the 
“second was on September 7, 1922. About September 15 plaintire 


attempted te deliver at defendant's place ef business 34 
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Frélle of paper from the third eurload. The evidenee ia econ- 
flicting «2 to what took place ond war seid at thet time with 
reference to neceptance of the some. The tectimenmy for pleintiffr 
de to the effect that defendent did not have reom fer the same 
and requested plaintiff te store it. The testimony for defendant 
fe to the effect that defendent refused te accept she delivery 
on the ground that the September carlenad called fer in the cone 
tragt had alresdy been delivered. In reaching ite findings the 
eourt evidently sccepted defendant's version of the facta, and 
we gannot soy that it was mot justified in eo doing. 

The third car was compigned and shipped to plaintiff, 
and after defendant's refussl te accept ihe rolls so attempted 
te be delivered by plaintiff the entire esarlead was stored in a 
Warehouse in its ow name, and rvemsined in ita powsowsion and 
umder its control during the entire time <fter the orrival of 
the shipment. On such 4 state of facta the title thereto cannot 
Be aid to have passed out of plaintiff, The proof therefore 
444 not sustain the count of plointiff's dvcloration predionted 
@m the theory that the preperty im the goods passed to the buyer. 
| The counte predicated upon the refuel to receive the 
Goods are manifestly based on paragraph 3 of sec. 65 of the 
Waiform sales Act. (Cahill'e Stats. 1928, Ch. 1210, par. 66.) 
That provisien of the statute provides that although the preperty 
ta the goods has not passed, if they cannot reatifly be resold fer 
rf Fexeonable price the eeller my offer to deliver the gooda to 
“the buyer, and, if the buyer refuses te receive them, my notify 








buyer that the goode ure thereafter held by the selicr as 
for the buyer, and thereafter the seller my treat the 
# ag the buyer's onc may maintain an action for the prices 
evidence tended ta show thet they could be seld for a 
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price greater than claimed under the contract, and on before 
gtated, we have slready held that the contract is not emreraible 
as to price, Vurthermore, the facts az adeve atated do net 
imdicate that plaintiff held the goods as vailee for defendant « 
There was no notification te thet effect. Om the contrary, 
they were held in plaintiff's own name. Under such « state of 
fects the proof did mot suppert « couse of setion under the 
special counts. Plaintiff was, therofere, relegated to hie 
Gause of uction on the common counte. The evidence doce not 
Support a stated sccount, and, as above stated, it does not 
show thet plaintiff sustained any demages from the refusel to 
Receive the goods, even if there was an obligation te resetye 
thesi. 

In view of theee conclusions of fact it is unnecessary 
to consider the various points of law diseuseed in uppeliant'« 
brief, for thore could be no recovery fer the third carlead upen 
the evidence under any theary of the cause of aotione 

The question of interest raised by eppellec seens te 
be well taken. There is no basia for allowenee of interest ander 
the statute upon the facts of this case unless there was un- 
Peesonmabie and vexatious delay of payment for the first twe 
Garlosds. The evidence indicates thet in September, 1921, 
@efendant questioned the vinding effect of the contract with 
‘Teference to the price for the first two carlonds. This was 
‘erere peynent would have been due under the contract for the 
‘Second curload, and only about « month or so after payment 
‘Would keve been due for the firet earlosd. The suit was begun 
about & month theresfter, end thus far defendant's contentions 


tave been in the main sustained. It was said im Sonmis vy. Clerk, 
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13 Tl. S44, S47, that no fixed rule con be laid dow by “hich 
te determine in every cave wheat abali ecometitutie euch umreseon- 
able and vexatious delay of payment os will entitle the erediser 


a.) interest; thet the question must Keeessarily be determined, 
to & great extent, on tne circumstances in each portioular qaae, 
amd thet there must be soacthing more than more delay te 

| authorise a recovery of interest under this olanes of the 








atetute. v@ 60 net think the faste of thie case ering the 
eleim within the conditions when interest ia allowed. Gon- 
sequently the judgment will be revereed with findings of fact 
and judgsent will be entered here for the ausunt found by 
the court te be due for the first twe carloads lees intercat, 
Ramely, $1224.60. Bach party will poy his oun coutse 


BLVERGED WITH PIRGINGS OF FACT 
AMD JULGRENT HEAR. POM O1284 G06 


Gridley, Be day amd Piteh, Jey concure 
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PINUINGS OF FACT. 







We find that defendoamt refused to socept the third 
of pauper referred to, that pleintifl retained 
ssession thereot after the refusal, thet the title therete 
as i mot pass out of plaintiff, thet ot the time of defendent’s 
. te aceept said curlead there was & market velue fer 
paper equal te the awount of dumages claimed by plaintiff, 
that plaintiff sustxined mo damages. 
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JOHN OvIaNTY, 
 Appeliant, APPEAL. PRE BOWL CL PAL, 
ve ) OURT OF GHIcAgO. 
ADAM KOUTKA @t als, ) 
Appellees. 
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WR, JUSTICS BARNS DELIVERY Tem OPINION OF THE COURT. 

Om om affidavit ef dufendantes a judgment aguinat 
then entered by confession upon a judgment note signed vy 
them and puysble to the order of plnintir?r tor $2000, with 
interest, Was wet agide oné they wers permitted te appear 
ane make a defense, the affidavit to atami as their af"idevit 
of uerits. On sutmiseion ef the cawe to «a jury, the lewues 
were found against pleintifs. 

| Only one question is rived on thie appeal, namely, 
whether the verdict was not agninet the weight of the evidence. 
| fhe defense sot up in said affidavit wae that the 
note Wee given solely fur the accommedation of the plainti?f 
one for hie use and benefit and was witheut comaideratiion, and 
tase plainviif defrauded defendants im evtaining the note. 
It appeare that plaintiff head been conducting a soft 
erin parlor that was closed by an injunetion orders that he 
ft Teards purchased the buginess of anether acft Grink parlor 






furnishings, ete., from One Joe Grawiez, at a different 
- my that «ftor running the same for about five doys he 
: informed by the police that he would have to close up or 
11 outs thot he and adam Kowtka then entered into an 
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Pe 
arrangement whereby Kostka teok poosesrieon of ond conducted the 
g@-cnlled soft drink parler purchised from Grawies. The 
transection wae evidenesd by a lease of the premises from 

| Orawies to Kostka and the trensfer of the license of Orawies 
te Kootke ae a retail beverage dealer, and alae « bill of sale 
‘trom Amnie Svienty, the wife of complainant, to dam Kosta 

Of the stock of goods in said premises, consisting of cigsurete, 
cigars, beer, tobaces, claseware, and slao of the good wili of 
“the business, in consideration of (1650.35, and evidenesd «also 
by the judgment note in queetion. ‘hat all of theese documents 
wore signed end executed by the respective parties is not 
quentioned. Koetke took pessession of the premises eso leased 
te him end the etock of goede so sold to him, and conducted the 
‘business fer a peried o° three and one~helf months, when the 





place wae elosed up on a tharge of his vieleting the Gram “hep 

| Aet. The papers bear date im July, 1923, ond he took possession 
| of the premises about the 15th of that month. 

! The burden of proof was upon defendante to sustain 

|* their defense. They were the only witwesses for themselves, 

|The court ruled that the wife was incompetent te teetify in 

| vous of her husband. er evidence remains in the record, 

| wt is very meager and dees not sufficiently bear upen the 

















& to have any purtiowlar fores, even if it were competent. 
The main poimt in dispute ie whether said written 

7” S represent # bona fide or merely colorable transactions 

0 A thin question of fact plaintiff and Adem Kostka differ. But 

| he burden was on the latter to sustaim his case by @ pre- 

; e of evidenee, and we do net think he did. He 

mitted that he paid the rent for the premises while he was in 

ere at the rate of $50 a month, and did mot deny that he had 
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paiéd interest om the note. He admitted thot he operated the 

| business for the three end one-half months, alates the stoek 

| of goods and chattels tht were treueferred to nim, and thet 

| he replenishes the stock with moneys he took in from the 

: business, which amounted to from 05 to £10 © Gays ams that he 
never made on accounting of the game to plaintiff, and that 

| plmintire’ never asked for ome from him. it alee appears tinet 

| when the business was closed he took such chattels as were 

| mot temoved from the premiges to his own home where they appear 
te have remained. ?laintiff denied dam Kostka'n testimony 

| that the tranenction wae one for hia accommodation and not a 

| genuine saie, and seems to be gapported by evidenoe to the effeet 
that Xoctka at the time of miking the purenave sought to raine 
| money for that purpose, ond mot being able te co se, gave his 
note. There was no evidence vhatever of fraud, ae pleated by 





| Gefendente, emd it is difficult to reconcile the execution of all 
the papers aferersi«c amd the giving of said note if they were 
intended ee a mere matier of form to concesi plaintiff's ownership 


| 


of the preperty, or to wunderetand the neceavity of defendemt Adam 









m signing the mote and procuring hin wife's signature thereto, 
| Of plaintiff silewdmg the mittes to rum on for months without 
amy accounting for tha prefite of the buminees, if it 

















&@ more pretended tranenetion.e 

We tidmk the verdict tos agaimst the «eight of the evie 
S. The judgacnt will therefore be reverued and the couse 

§ beon tried by @ jury it will be remanded for a new trial. 
REVERGEL Ab REMARDE Le 


Léley, P. Joy and Pitch, J+, congure 
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GOLDENROD ICE CREAN CORPARY, 


} 
a corporation, ) APAAL PROB CIRCUIT COURT, 
Appellant, 
G08 COURT? . 
¥e ae 
Appellee, } 


MR. JUsvics BARNES DELIVERED THE OPINION OF THE COUMT. 


This ie an appeal from an order ateyimg an execution 
wmtil the further order of court that was issued upon a judgment 
by confession entered against ccfendamt on Ria certain 
promissory notes. 

It is urged that the order ig not a final, and, there- 


2 HOt am appealeble one. Im that. contention we concur. The 







; “until the further erder ef court" manifestly contemplate 
aetion of the court, amd thet the ercer ia temporary 

i tits msture and not permanent amd final im character. It was 
ae held in a somechat similar order im O'Hara v. ?enneyivania 
Bake, 2 Grant (Pa.) 241, where the execution was stayed until 


* 











othe: pending preoeeecdings were fimeliy dctermined “subject to 

su " further order of the court as the justice of the ease may 
her require." The questions presented fer consideration, 
fore, ae to the extent of the power of the court te stay 
execution, and vhether it was abused, sre net properiy 

. use Being without jurisciction te entertain the appeal, 
it must be dieuiseed. 

: APPEAL DISMISSED. 


¥, veo Jey and Fitch, J., concur. 
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mon OF THE STATE OF ILLINOIS, 


Appellee, 
: APHAL FROM MUMIGT PAL 
: Ve 
5 COURT OF CHICAGO. 
: S corporation, isi HHATA Cee} 
OR» os 2 Y, d ¢ Ly . ie as E ‘ 
‘ sppetient, 9 JHE olde OD @® 











o TUATICK BARWES DALIVERKR THE OPINION OF THE couRT. 


The appeal in this action presents the same questions 
‘have already been dscided in another ease having the same 

; b» Hos 31456, consolidated herewith, in iaace land have 

aie day filed an opinion reversing ond reminding the judgment. 
ne Some order will be entered in this oase for the same 


REVERSED AND WEMANTID, 


¥, Pe Tey and Fiteh, Jo, concours 
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PROPLE OF THE STATE OF ILZ.INOIS, 






Appellee, 
APPRAL PROM 
ys ve MUNICIPAL COURT 
nN oP ourcAgo. 
WIIWAUKEK DAIRY company, ae 
& corporation, DA A 
a Appellant. hed ie Se 


om. TUSTICH BARNES DELIVERED THE OPINION OF THE COURT. 
iy) ¢ 
i wd 
i The appesi in this action presente the same 


westions ae have already been decided in another case 








the same title, Woe 21456, consolidated herewith, 
| which we have this day filed an opinion reversing 
md remending the judgment. The same order will be 





in this case for the same reasons. 


REVERSED AND KEMANTE LD» 


@y, P.» Jo, and Fitch, Jo, concourse 





IoMA— 


AT A TERM OF THE APPELLATE COURT , 





mand held at Ottawa, on Tuesday, the fifth day of 


October, 


and twenty-six, 
ee 

State of Illinois: é j i. 

3 . 


ent--The Hon. AUGUSTUS A. PARTLOW, Presiding Jugtioe. 


aoe 


Hon. THOMAS M. JETT, Justice. i; ee 


p 


Hon. NORMAN L. JONES, Ju 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. ») 
ce 


BE IT REMEMBERED, that afterwards, to-wit: On 


FEB 21 1997 the opinion of the Court was filed in the 


Slerk’s office of said-Court, in the wordg and figures 


following, to-wit: 


within and for the Second Diits fae et Pe the 


oe. 


in the year of our Lord one thousand nine hundred 





rae a inp abe pa mint 
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- Milton Halowell, Admr., etc., 


Plaintiff in Error, 
Error to the Cireuit Court 
j VSe 
a of La Salle County. 
_ Chicago, Rock Island & Pacific 





N 
a 


% 
al 
¥ Railway Company, 

4 Defendant in Error, 
af 


on This suit was instituted for the purpose of recovering dam- 






















4 ages from the defendant railway company on account of the death 

of Howard Halowell occasioned by a collision between an sautomo- 

bile truck in which he was riding, and one of defendant's passen- 

_ ger trains at a crossing near Ottawa, Illinois. A trial before 

Da jury resulted in a verdict and judgment in fevor of the defend- 

ant. 

i The defendant railway company operates a double track 

railroad extending west from Chicego through Ottawa and into 

Pieus and other western states. The highway running west from 

_«Ottawe is south of the railroads Between the highway and the 

Pyailroaa is the Illinois and Michigan canal. A short distance 

na th of the railroad is a range of Illinois River bluffs. At 

68 point almost due south of the railroad tracks and 3.93 miles 

West of Ottawa, the public highway turns to the north, crosses 

F high bridge over the canal and then crosses the railroad right 

way. This crossing is known as the "“Moriarity Hill Crossing." 
On March 10, 1920 plaintiff's intestate, a boy fifteen 

years of age, was in an automobile truck with Albert Windus 

Bnd the latter's son Ernest. The elder Windus was driving and 

at on the left hand side. Upon the same seat were his son and 

ard Halowell. They were returning home from Ottawa where 


ney had been in connection with some business of the elder 
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As they were attempting to cross the railroad tracks they 
were struck by the defendant's passenger train No. 17, which 
had left Ottawa at 10:10 o'clock on the west bound or north 
tracks. This train was 18 minutes late. An east bound train 
left Utica at the same time No. 17 left Ottawa. Wo one on 
the west bound trein was eware that it had collided with the 
truck; but the engineer and the fireman knew that something 
hed happened because the blow-off cock on the south side of 
the engine was knocked off and the steam was rapidly escaping. 
The train was stopped as quickly as possible about one-quarter 
of a mile west of the crossing at 10:15 o'clock. About the 
time this trein came to a stop, the east bound train on the 
south tracks whistled and went by No. 17. The eseaping steam 
from the blow off cock was so dense, the engine-men on the 

. east bound trein were not able to see the automobile which 
| head been struck by No. 17 and thrown onto or near the east 
bound tracks. As a result the east bound train struck the 
wreckage as it lay some distance west of the crossing and 


= the three bodies over east of the crossing. They 


\ 


ae 


_ were all badly mangled; and no parts of their bodies were 


found west of the crossing. However, most of the truck was 









found there. 

- The weight of the testimony shows that at the time of 
the accident, the day, though somewhat cloudy, was sufficiently 
ser for people to plainly see a distance of one-half mile. 

> railroad crossing was equipped with an automatic bell and 
either side was a "Stop" sign. The sutomatic bell was 

n to have been in good condition, having been tested the 

a y before the accident. 

The declaration consisted of ten counts but the rd, 4th, 
6th, 9th and 10th were dismissed; the case was tried on 


© ist, 2nd, 7th and 8th counts. The first count charged 
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negligence in the operation of both of defendant's trains and 
that the plaintiff was struck by both and died as the result 
thereof. The second count was a general negligence count and 
charged that plaintiff's intestate came to his death from having 
been struck by one of defendant's engines and trains. The seventh 
count charged that the death was the result of the negligent 
operation of one of defendant's engines and trains in running 
them at a high rate of speed without ringing a bell or blowing 
a whistle or giving reasonable warning that the train was approach- 
ing the crossing; and that plaintiff's intestate was struck by | 
said train and thrown between the two rails of the adjoining 
tracks and while unconscious but still alive was struck by an 
engine and train coming from the opposite direction, which train 
the defendant knew, or by the exercise of reasonable care could 
have known, would pass the point where plaintiff's intestate lay, 
and the defendant negligently failed to stop seid approaching 

. train. The eighth count was approximately the same as the seventh. 

The question to be determined is whether the verdict for the 

defendant was werranted by the evidence and the law. It is con- 


_ tended by the plaintiff thet the morning of the accident wes 


dark and foggy; that the epproaching train from Ottawa was travel- 
? ing at a speed of approximately 90 miles an hour when it reached 


_ Moriarity crossing; that there was a curve a short distance east 


& 


of the crossing which obstructed the train crew's view of the 








"crossing and also séstructed the view of those in the automobile 

* Tuck so that they could not see train No. 17 as it approached; 
that no proper warning was given of the approaching train and 
that its speed was excessive and dangerous under the circumstances. 
‘ Photographs taken at various points along the public high- 
Way south of the south rail of the railroad tracks as well as 

; testimony of witnesses on the trial conclusively show that 


thstanding the curve in the railroad track and the cloudy 
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_ eondition of the weather, the occupants of the truck from the 
- moment they turned north on the public highway to eross the canal 
a#né the railroad tracks, had an unobstructed view east alone the 
tracks for at least half a mile. The extent of this view was not 
materially shortened at any place south of the tracks. No matter 
what the train's rate of speed may have been, there was nothing 
so far as the evidence shows, to prevent the intestate and those 
with him from looking to the east and seeing the train in apt 
time to have stopped the automobile and avoid the collision. 
Counsel for plaintiff insists that the trein was running 
90 miles an hour. He arrives at his conslusion by mathematical 
) deduction. The only witness who gave an opinion as to the rate 
| of speed, said that tim when the trein went over the crossing 
it was going between 50 end 60 miles an hour. The scene of the 
“accident was not within the corporate limits of any municipelity 
“and the speed of the train was not regulated by any rule or 
“ordinance. At such a place the railroad company hsedan undoubted 
“right to establish the speed of its train giving due regard, 
however, to the safety of passengers and also of persons in the 
Dexexcise of ordinary care traveling on the highways over and 
“across the tracks. (Partlow v. I.C. Rye Co. 150 Ill. 321.) 
i the situation was such that a person about to cross the tracks, 
ze the exercise of due care for his safety, could for a distance 
ot & half mile or more see an epproaching train, a speed of 50 


even 90 miles en hour cannot be said to constitute negligent 







Meeaxation of the train. In this case it was show thet from the 


nt where the public highway turned north to the south reil a; 


TN ) 


the railroad tracks was Stich teeth ond that the approaching 
tr in could have been seen by plaintiff's intestate throughout 
entire distance. 

He was a rugged strong boy 16 years of age, had been raised 
a farm, and had been driving an automobile for st least a 


ear. He was of sufficient age, intelligence, discretion and 
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experience to understand and appreciate the danger of attempting 
to cross railroad tracks without taking the precaution to look 
and see whether or not a train was approaching. It was his duty 
to use his faculties in ascertaining the approsch of the train 
and to warn the driver of the truck. (Pence v. Hines, 221 Ill. 
App. 584; Specht v. Chicago City Ry. Co., 233 id. 584; Greenstreet 
yw A. T. & St. F. Ry. Co. 254 id. 339.) 

Whether or not the whistle was plown and the engine bell 
Was rung were controverted questions upon the trial but we think 
“the weight of the evidence largely preponderated in favor of 
the contention that such signals were given. 

There were no eye witnesses to the accident and plaintiff in 
“error insists that the evidence was sufficient to raise a pre- 
“sumption and establish a prima facie case of due care. Pursuant 
% that view upon this question he tendered to the court the 


i 
following instruction: 


“ 


—- 


"The Court instructs the jury that if they 
believe, from the evidence in this case, that 
there was no eye witness to the death of the 
said Howard Hallowell, then, in determining 
whether the said Howard Halowell was in the 
exercise of ordinary care, as the term is used 
in these instructions, the jury have the right 
to consider his habits for care, caution and 
sobriety, so far as the same are shown by the 
evidence, together with all the other evidence, 
facts and circumstances shown by the evidence in 
the case bearing upon that question, together with 
the presumption that a careful, prudent, cautious 
and sober person will act in accordance with the 
instinct of seif preservation where there is a 
* known danger to be avoided." 


ae eee 


2 The evidence tended to show that the intestaté was a sober, 


ite 
_ industrious boy but it did not disclose what were his habits 









as to prudence and the exercise of care and caution in the 
Ordinary affairs of life. In cases where there are no eye 
Witnesses, a plaintiff is not permitted to merely prove the 
Tekeident which resulted in death, and then rely upon the in- 
wtinct of self preservation common to e11 men to exercise due 


sare and caution. He must go farther than that. He must prove 
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the deceased's habits not only as to sobriety but as to prudence 
and the exercise of care and caution in the ordinary effairs of 
life. (Newell v. C.C.C. & St. L* Ry. Co. 261 Tll. 505.) As was 
said in that case, if there are particular facts present which 
would tend to throw any light upon the question of whether, at 
the time of the fatality, he was in the exercise of ordinary 
care, such facts may also be shown. In the absence of any proof 
of such habits or particular facts no recovery can be had be- 
cause of the failure to prove that the decedent was in the exer- 
cise of due care at the time of receiving the injuries. Where 


there are eye witnesses due care must be proven from what 


| 
. 


actually occurred, but where there are no eye witnesses and no 
one to testify as to what decedent did, then proof of habits 
ere admitted to raise a presumption. Therefore in the above 


quoted instruction it was not proper to say that proof of habits 


plus a presumption are to be considered in determining the 


i 


- question of due care. It is obvious that if there is no proof 


a cea 


of hebits of sobriety, prudence and care of the decedent in the 


ea 


Ordinary affairs of life and no proof of perticular facts show- 
ing due care, then there can be no presumption. The instruction 
twes erroneous because it stated that the jury had the right to 
* 

pie 


_ Gonsider the decedent's habits for care, caution and sobriety, 
F: 










together with the presumption that a careful, prudent, cautious 


Ss no presumption. 

All instructions given on behalf of the defendant sare cri- 
ticisea as being erroneous. ‘some of the criticisms are not 
Without merit. For instance one of the instructions told the 
y thet it was incumbent upon the plaintiff "to establish" 


his case by @ preponderance of the evidence. The use of the 


BAW 2a a 2808 .LIT LOS 000 sgt ad cde’ 10.0.0 Some 


ag 


 erad¥ .eolzeter adt gutvteset to emit edt ta esd: enh RO ee: 


tedw mort nevory od tanm eres enh goavontiw es 


ett Sainimreteh si betebteroo ed of evs vieuaaaaala 
‘ ses on at exedt <f tadt praia ek at 8TRS oni ae 


: 4 CE BE ae 
~-woda eatost xofwo ttzsq to. “toon on bas our 40 “entatts 


are 


mores ent -noRiqmseoxg bor on m29 eredt wont oteo: nb 


‘ovouit eouedi tote al bas ots to at ded t6 “room on 


Hee aS . 


“outs to | eax ot soneBtve ont it sonsxetio 


RTOS oe Pea 





sas 












4 word “establish” instead of "prove" has been repeatedly cri- 
| ticisea and a few close cases have been reversed because of the 
error. In this case, however, both parties committed the seme 
; error. The plaintiff's sixth SavheeeVien canbites the same vice 
en the defendant's instruction. Courts will not give heed to 
- complaints made by one who has committed a like error. (West 
D@hicago street R.R. Co. v. Buckley, 200 Ill. 260; Funk v. 
Babbitt, 156 id. 408; C.& A. R. R. Co. v. Harrington, 192 id. 9). 
Although the defendent in error's instructions were by no means 
accurately drawn such a situation does not justify se reversal 
of a case in which substantial justice has been done. (Ford v. 
Pord, 257 Ill. 241; Mam v. Brady, 67 id. 95). 

It is contended by plaintiff in error that the trial court 
erred in excluding competent evidence offeréd in his behalf. 
The witness, A'Hearn, engineer on the east bound train, was 
asked about an alleged conversation he had with engineer Connelly 
immediately before the coroner's inguest was held. ‘The court 
properly sustained an objection to the question because it was 
incompetent for every purpose, unless it was intended to show 
that the witness had made statements out of court in conflict 


Rick 


. With his testimony on the trial. The witness was afterwards 


By 


J asked if he did not testify before the coroner that the train 

4 Was standing when he was 1000 feet from it. Our attention is 
not called to the page in the abstract where this question is 

to he found, or to the ruling of the court upon it. The alleged 
error is not properly presented to us. But even if it were, 
the witness admitted that he hed testified before the coroner 
and head signed the transcript of his testimony, and we can find 
no Place in the abstract or record where his attention was 
“eallea to any statement contained in the transcript, which wes 
at Variance with his testimony upon the trial. The same obser- 


vation may be made concerning other questions propounded to 
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this witness and to which objections were sustsined. The court 
properly emcluded the portion of the testimony of the witness 
Smith concerning the condition of the crossing bell between 
March lst and March 10th, 1920. It appeared on cross examina- 
tion that he was not able to say whether the bell was out of 
repair between those dates or not. But the witness, Clark, was 
4 permitted to testify generally on the condition of the bell. 

e We think the rulings of the court upon the admission of testi- 
; mony were substantially correet and that the plaintiff in error 
was not at all prejudiced by them. 

An examination of the entire record fails to convince us 
that the verdict of the jury wes unwarranted by the evidence. 
Miiieed we arc of the view that plaintiff failed to prove by 
a preponderance of the evidenoe, either that the defendant was 
guilty of any of the acts of negligence charged in the declara- 
thon or that the deceased was in the exercise of due care for 
his own safety when he received his injuries. 

Under our view of the case the verdict and judgment in 


the trial court were correct and should be affirmed. 


Judgment affirmed. 
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TE OF ILLINOIS, cs 
OND DISTRICT : 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
id Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
ereby certify that the foregoing is a true copy, of the 


4 aid Appellate Court in the above mae cause, of record in my office. 
; In Testimony Whereof, I hereunto set my hand and affix the seal of 
said ee, w at Ottawa, ae OS Ce of 
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in the year of our Lord one thousand 








nine hundred and 


late Court 
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1d JLUe REMEMBERED , that afterwards, to-wit: On 
MAR 7 ~ 1997 


Merk s office of said Court, in the words and figures 


the opinion of the Court was filed in the 


following, to-wit: 
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William H. Fiser, 

appellee, 
VSe i 
Appeal from Cireuit Court 
Chicago and North Western 
4 of Winnebago County. 
eilway Company, and -The 
ity of Rockford, 


appellants. 


Partlow, P. J. 
Appellee, William H. Fiser, recovered a judgment for $250 in 
6 Circuit Court of Winnebago county sgainst appellants, Chicago 
and North Western Railway Company and the city of Rockford, on 
account of damages to an automobile, and an appeal hes been prose- 
‘euted to this court. 
Several grounds of reversal are urged but it will be neces- 
8 y to consider but one of them. The evidence shows that the 
é tomobile was damaged beyond repair. The only evidence offered 
ak ee the question of damages was that it would cost 
etween 4400 and $500 to repair the automobile; thst two undamaged 
ires were worth 13.50 and that it wes worth $12.00 to remove __ 
automobile from the reilroad track to a gerage{/ Evidence was 
ffered by appellants tending to show that, prior to the accident, 
automobile was worth from $35 to $125. No evidence was offer- 
2d as to the value of the automobile after the accident except as 
tc the value of the two tires. ; 
Where property has been injured by the negligence of another, 
né the property can be repaired, the measure of damages is the 
ost of restoring it to its former condition, provided the cost 
of repair does not exceed the market value of the article before 
; injury; but where the property has been destroyed and cannot 
s nepatzen, the measure of damages is the difference between the 
rket value before the injury and the ane of the wreckage. 
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leDonnel1 v. Lake Erie and Western Railroad, 208 Ill. App. 442; 
tathan ve Cleveland, Cincinnati, Chicago and St. Louis Railroad 
ompeny, 164 Ill. App. 559; Crossen ve Chicago and Joliet Eleétric 
Railroed, 158 Ill. App. 42. \ 
There is no competent evidence in this record on behalf of | 


ppellee to eustein the judement. There is some evidence i: ee 





4 d f ' \ 
elf of appeiients, but the a of the ges is so in excess 
£ the emount of the that we are not justified in affirm 
ae : \ 
the case. 
The judgment will be reversed and the cause remanded. 
Reversed and Remanded. 
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ATE OF ILLINOIS, bs 


SE COND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


for said Second District of the State of Ulinois, and the keeper of the Records and Seal thereof, 
ereby certify that the foregoing is a true copy of the 








@ said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said ae, Court, at Ottawa, this day of 


in the year of our Lord one thousand 
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and held at es oF Tuesday, the fifth day of 











Bicper, in the.yeay of our Lord one thousand nine hundred 
and twenty-six, within and for the Second District of the 
State of Illinois: 

sent --The Hon. AUGUSTUS A. PARTLOW, Presiding msec. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 
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i BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 17 1927 


the opinion of the Court was filed in the 
slerk’s office of said Court, in the words and figures 


following, to-wit: 
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a£ SLOAN, ADMINISTRATOR ; 
j ESTATE oF HOMER SLOAN, 


APPELLEE 

: APPEAL FROM THE CIRCUIT 
vs. COURT OF TROQUOTS COUNTY. 
AGO AND BASTERN ILLINOIS 


AY COMPANY, A CORPORATION, : 
APPELLANT. 


This suit wes prought in the Circuit Court of Iroquois 

by by Samuel J. Sloan, Administrator of the estate of Homer 

2, Sesacca, Appellee, against the Chicago and Wastern Tllinoigs 
ray Company, Appellant, to recover damages on account of the 

1 of said Homer Sloan, deceased, which was occasioned on the 
enth day of March, 1924, at a Tailway crossing in the Village 
£ d, in the seid county of Iroquois. 

It appears that Milford is a village of spout fifteen 
people. The main business street if Jones Street and runs 
‘ana west and is crossed by the trecks of appellant running 

ly due north and south. Three tracks of said company cross 
‘Street. The deceased was driving east on Jones Street a few 
es after midnight and in attempting to cross the tracks of the 
lant company on said street, the sutomobile in which he was 

g and @ moving train of ears of appellant, collided snd re- 

| in the death of the plaintiff's intestote. 

A jury trial was had, finding in favor of appellee in the. 
$2800. 00, on Which e judgment was rendered and this appeal 
ant followed. 

“he declaration consists of five counts. The first 

eral negligence; the second charges the violation of the 
ace of the Village of Wilford; the third that no bell 
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p whistle was rung or sounded as required by the statute; the 

arth that the crossing was in a populous part of the village and 

m the main street and that the train was driven across the crossing 
an unreasonably dangerous rate of speed; the fifth that the 

rain was speeding over the crossing at a highly dangerous end unsafe 
rate of speed, and that the crossing which was in the center of the 

r age and used both day and night by travellers and because of 
mildings, obstructions and other structures, the erossing was an 
musually dangerous one. 

To the declaration the appellant plesded the general issue. 


q 


number of errors are assigned by the appellant for a reversal of 





1 judgment. Two assigned errors are argued. The first is that 

@ plaintiff's intestate was not in the exercise of due care and 

7 ion at the time of and immediately prior to the collision that 
be ted in his death. The second is that the court erred in the 
nitting of certain testimony that was offered on the part of the 
ellee, namely, the speed ordinance of the Village of Milford. In 
w of the conclusion that we have reached, it will be unnecessary 
discuss any error or errors assigned other than the one relative 
‘the admitting of the speed ordinance. 

In the trial of the case the following sections of a 

tein ordinance of the Village of Milford was introduced over the 
ection of the a »pellant. The ordinance admitted reads as follows; 
| "RAILROADS 


"Sec. 1--SPEED LIMIT--PASSENGER TRAINS--It shall be 

unlawful for any reilroad company, railroad engineer, 

_ conductor, or other person to run or Operate any loco- 
motive, or train of passenger cars, upon or along any 

reilroad track, side track, or switch, within the corp- 

_ orate limits of the Village of Milford, at © greater 

_ Yate of speed than ten miles an hour. 


"Sec. 5--PENALTY--Any reilroad company or railroad 

corporation who shall, of themselves, or by their agents 

or employees, violate or fail to observe either of the fore- 

_ g0ing sections of this chapter, or any railroad engineer, 

_ ¢onductor, agent, or other employee of any such railroad 

_ e€Ompany, or corporation, who shall violate or fail to 

_ Observe either of the foregoing provisions of this chapter 
‘Shall be subject to a fine of not less than fen Dollars, 

_ mor more than Two Hundred Dollars, for esch offense." 
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s It is the contention of appellant that since the sdoption 
the Public Utilities Act, now known as the Commerce Act, cities 
na villages organized under the City and Village Act have no power 


regulate or enforce an ordinance regulating its speed of trains 
beach a municipality. 
a In City of Witt vs. Cleveland, Cincinnati, Chicago & 

;. Louis Railway Co., an opinion was filed by the Supreme Court on 
he 16th day of February, 1927 which determines the question raised b 


ah. 


(the admission of the ordinance complained of by the eppellant. 


% 
In its decision, the court among other things said: "APRIL 5, 1924 
s city of Witt, a municipal corporation brought suit against appel- 
nt in a justice court for violation of an ordinance of the city of 
p reeulating is, dena of passenger and freight trains running 
rough the city. The- defendant was found guilty in the justice 

“t and an appeal taken to the circuit court of Montgomery county. 
| Case wes there tried without a jury, and the defendant was 


guilty and judgment entered for $50. and costs.of suit, end 


a 


oe 


case is now before this court on appeal from that judgment. 
The ordinance under which this suit was instituted pro- 
ts any railroad company to run, or cause or permit to be run 


hin the limits off the city, any passenger train at a greater 


} of speed then ten miles per hour, or any freight train, or 


En 


omotive engine not attached to a passenger train, at a greater 

e of speed than five miles per hour, and provides a penalty for 
violation of the ordinance. Defendant objected to the admission 
the ordinance in evidence off the grounds that it is unreasonable 
its terns, contrary to the commerce provision of the constitution 
he United States, contrary to and in violetion of the constitution 


linois, and that since the enactment and passage of the Public 
ities Act of this State cities and villages are without power to 
dinances regulating the speed of interstate or intrastate trains. 
b's Objections were overruled and the ordinance was admitted 


ce. Defendant excepted, and has assigned error on the 
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While prbor to January 1, 1914, cities in this State 


i power to pass ordinances regulating the speed of trains while 


lic Utilities Commission, and by "An act concerning public 
utilities," approved June 29, 1921 in force July 1, 1921, (Laws of 
121, p» 702,) created the Commerce Commission and vested it with 
eneral supervision of ell public utilities, including the power, 
 generel or special orders, rules or regulations, or otherwise, 

a quire every public utility to maintain and operate its plant, 
ripment or other property in such manner as to promote and safe- 

ra the health and safety of its employees, passengers, customers 
the public, and to this end to require the perfommance of any 
which the health or safety of its employees, passengers, customers 
the public may demand, (Laws of 1921, sec. 57, p. 733.) By this 
; the General Assembly, in its discretion, withdrew from cities and 
lages the power theretofore exercised by them with ref¥erence to 

) speed and operation of railwey trains and such power is now vested 
the Commerce Commission, another agency of the government. Village 
Atwood ve. Cincinnatti, Indianapolis and Western Railroad Co., 316 

\ 425; Northern Trust Co. v. Chicago Reilways Co. 318 id. 402. 

? On April 5, 1924, when this suit was brought, the city of 

t had@ no power to enact or enforce the ordinance in question. 

adm ssion in evidence was therefore error." 

In view of the hotding in City of Witt against the 

eland, Cincinatti, Chicago and St. Louis Railway Co., we are of 
opinion that the court erred in the admitting of the ordinance 

he ‘said Village of Milford and the judgment of the Circuit Court 
eauois County will be reversed and the cause remanded. 
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Reversed and Remanded. 
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OF ILLINOIS, }.. 


ECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


ind for said: Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
ereby certify that the foregoing is a true copy af the 

a “ Cama SAN 

€ said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said yaw Court, at ye this day of 
n the year of our Lord one thousand 


nine hundred and 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 17 1997 the opinion of the Court was filed in the 


Slerk’s office of said Court, in the words and figures 


following, to-wit: 
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‘PEOPLE OF TER state 
ILLINOIS, 


Defendant in Error 


, 


Error to the County 
vs. 


4 Court of Lake County. 
NEY PETLICK and JANE DOE 
jerwise known as MRS. 


NEY PETLICK, 


Plaintiff in Error. 


The states attorney of Lake County filed an information 

i ‘the County Court of said county, charging Barney Petlick and Jane 
| Biitbernioe known as Mrs. Barney Petlick, with a violation of the 
mois Prohibition Act. The information cénsists of two counts. 
first charges the unlawful possession and the second the unlawful 
; of intoxicating liquor. A jury trial was had ana Barney Petlick 
“found not guilty. As to Mrs. Petlick the jury returned the 

ug verdict: "We the jury find the defendant Mrs. Barney Pet- 

7 guilty in manner and form as charged in the information and re- 


en 4 


that the court show extreme leniency in passing sentence." 
Motions for a new trial and in arrest of dudmniiat were 

and denied. Before judgment was rendered on the verdict the 

os attorney entered a nolle of the second count. The court 

iced Mrs. Barney Fetlick, plaintiff in error, to sixty days in 


Sounty jail and it is from this judgment that the plaintiff in 
P prosecutes this writ of error. 


| 


The testimony on the part of the prosecution is to the 


t that two officers went with a search warrent to search the pre- 


| of pleintiff in error and her husband. The evidence discloses 


28 they approached the premises and entered the yard the plsintiff 


ro: 


ran into a corn field and was pursued by the officers and in 


OSssession was found a bottle that coutained intoxicating liquor. 
ey 


ence further shows that the officers found a bottle of moon~ 


ae 


Whickey in the corn field into which plaintiff in error ran; 


€ home of plaintiff in error 9 glass was found which smelled : 
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ngly of moonshine whiskey; that several men were sitting under 


ree on the premises who had been drinking from a pitcher which 


d like beer and several glasses and bottles were there with foam 


them; that in the opinion of the witness the pitcher hed contained 


r or home brew. 


It is the contention of plaintiff in error that the bottle 
prosecution claimed they found in her possession after they had 


ed her into the corn fiela Was medicine She had been tal king for 


ness; that the bottle contained a substance given to her by her 


:. brought it to the home of plaintiff in error and that she was 


g it as medicine and for no other puppose. She denied knowing 


f 
ALLE 


f about the moonshine liquor the officer claimed to have found 


he field. Plaintiff in error insists the men sitting under the 


‘drinking from a pitcher were strangers; that they hed merely stopped 


‘the shade tree in front of the house and borrowed a pitcher and 


BLaSSese 


A number of reasons are assigned for a reversal of the 
ent but in view of the conclusion we have reached it will be 


lary to discuss but one. On the trial of the ease the court in- 


the jury on the part of the People as follows: "The court 


cts the jury in the language of the statute that after the going 





ect of this Act, the possession of liquors by any person not 
y permitted under this Act to possess liquor shall be prima facie 
se that such liquor is kept for the purpose of being sold, 


ed, exchanged, given away, furnished, or otherwise disposed of in 


on of the provisions of this Act. It shall not be unlawful to 


. rivat 
Bere in one's aiWelling only, provided such liquors were law-~ 


equired and are for use only for the personal consumption of the 


thereot and his family residing in such dwelling and of his bona 


sats When entertained by him therein; a burden of proof shall be 


? possessor in any action concerning the same to prove that such 


was lawfully acquired, possessed and used." It-is the contention 


in error that it wes error for the court to give this 
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ruction. It will be observed that the instruction is in the 

age of section 40 of the Prohibition Act and it is claimed by 
fendant in error that a similar instruction Was approved in People vs 
4 $05 Ill. 593. In that case an instruction quite similar to this 
Bsas under consideration in connection with Section 40 of the Pro- 
bition Act, and it Was there held that the provisions of Seetion 40 

? constitutional, and were within the power of the legislature to 

. but it was not held that the siving of an instruction of this kind 
8 proper under all circumstances. In the later case of People vs. 

te, $16 Ill. 52, this question was again before the court. The 
struction in that case was, that the possession of intozicating liquor 
ins one is prima facie evidence that such person keeps and possesses 
a liquor for the purpose of bartering end selling the same. The 


guage of these instructions is not identicsl. ‘The instruction now 


op 
‘ 


ore us is that the possession of liquors by any person not legally 
mitted under the law to possess liquor shell be prima facie evidenee, 
e while the instruction in the Tate case related to any person 
Ssing intoxicating liquor, whether lawfully or otherwise. For 

8 “reason it might be argued thet the Tate case is not authority 

| holding that the instruction herein given is improper, but on 

59 of that spisien the court held that when a defendant goes to 

1 and introduces evidence disputing the facts cl narged against him, 

is then a question whether the evidence establishes a case against 
beyona & reasonable doubt, and where there is such a contest in the 
ence, there should be no instructions given as to what constitutes 
ime facie case. There was a contest in the case now before us as 

he possession of intoxicating liquor in violation of the law. 

4 f in error went to trial upon that question, therefore there 

i have been no instruction given in the lenguage of Section sal 

@ Prohibition Act. 

q In People vs. Elmer Mizer and others, No. 7538, filed in 
“Court on May 29th, 1926, an instruction in the language of Section 


| Prohibition Act was given and the judgment of the court was. 
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reed because of the rule announced in the Tate Case. 


In People vs. Levin, No. 7607 decided by this court on 


ra, 1926, an instruction was given on the part of the People in 


guage of Section 40 of the Prohibition Act. The judgment in 


536 was reversed on account of the holding in the Tate case. 


It was error, therefore, for the Court to give instruction 


es this cause that is in the language of Section 40 of the 


tbition Act. For this reason the judgment of the County Court of 


oounty is reversed and the cause remanded. 


E Reversed and Remanded. 
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TATE OF ILLINOIS, } 
BOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


aud tor said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, 
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le said Appellate Court in the above ey cause, of record in my office. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 171927 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Ps LYMAN, Administrator 
the Estate of ROSB 
MAN, Deceased, 


Appellee, 
Appeal from the County 


Court of Peoria County. 
PROPOLITAN LIFE INSURANCE 


) 

) 

) 

) 

) 

) 

Vs. ) 
IPANY, Incorporated, 
) 


Appellant. 


This is an appeal from a judgment rendered upon the 

rdict of a jury in the suit of Ra Slyman, administrator of the 

Ate of Rose Slyman, deceased, appellee, against Metropolitan Life 
mrance Company, incorporated, appellant, for $467.02, upon a 

licy of insurance issued by appellant upon the life of Rose Slyman. 
The declaration consists of one special.count based upon 
Ppolicy issued October 15th, 1923 by appellant. To the declaration 
sllent pleaded the general issue, plea of tender by which $4.50, 
tim paid upon said policy together with accrued costs was tendered 
) court, and a special plea alleging incorrect, false and fraudulent 
ners made by deceased to questions propounded to her as a basis for 
issuance of the policy. It is alleged in said lest special plea 
Sioned that appellent relied upon the information given by the 

jasea in answer to the questions propounded and that it had no 

isage until after the death of the deceased that the information 

n Was incorrect, felse and fraudulent. To the special plea alleg- 
that the questions set forth as having been incorrectly, falsely 
ft udulently answered appellee replied that the answers made were 
the deceased, Rose Slyman, but that the answers were supplied 


ingly on her pert and without her consent, authority or direction; 


ET 
ca 


She signed her name to the application without explanation as to 
ni ers given and denies that she gave untruthful answers. Sub- 
t1 by leave of the court additionel special pleas were filed by 


lar at setting forth various conditions of the policy which are ag 
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lows: "If, (1) the Insured is not slive or is not in sound health 
he date hereof; or if (2) before the date hereof, the Insured has 
m refected for insurance by this or by any other company, order or 


ssociation, or has, within two years before the date thereof, been 


ended by & physician for any serious disease, or complaint, or 


ore said date, has had any pulmonery disease, or chronic bronchitis 


’ 


cancer, or disease of the heart, liver or kidneys, unless such re- 
ion, medicel attention or previous disease is specifically inserted 
Pine “space for Endorsements," on page 4 in a waiver signed by the 
retary; ******ohen, in any such case, the Company ,may declare 


i 


8 policy void and the liability of the company in the case of any 

h declaration or ‘in the case of any claim under this poliey, shall 
Limitea to the return of premiums paid on the policy, except in the 
sof fraud, in which case all premiums will be forfeited to the 

: ve" 

The nitions) special pleas then alleged that Rose Slyman on 
date of the issuance and delivery of said policy was not in sound 

th but thet she was suffering from, to-wit; disease§ of the lungs, 
it: tuberculosis, and for a considerable time prior thereto had 

| suffering from and was affected by, to-wit: diseases of the lungs, 
it: tuberculosis, of which fact the defendant was not sdvised and 

Y kmowledge. The additionsl special pleés also set up the fact 
‘the deceased hed been within two years prior to the date of the 
ance of the policy treated by various physiciens and surgeons and 
mndergone a@ surgical operation which fact was not set forth in the 
for endorsements and was unlknown to appellant. 

| Appellee replied to the special pless denying the allegations 
set forth and denying misrepresentations. : 
The evidence giscloses that Rose Slyman was a Syrien; thet 

Bi unskilled in reading and writing the Bnglish language; that she 
not intelligently write her name and was uneducsted. The insurance 


Led for by Rose Slyman on October &, 1923, and the policy 


upon was issued to her on October 15th, 1923. All premiums 
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ie fully paid in accordance with the terms of the policy. Rose 
a died February 20th, 1924 from tubercular meningitis. The 

: Sary proofs were made on forms submitted by appellent, duly 
cepted by it and payment refused. ‘The application and policy of 
ns: ance constitute the contract of insurence between the parties. 
It is the contention of appellant that in the fall of 1922, 
e decessea had tubercular peritonitis and was treated from December 
22 until Februery 1923 by Dr. Knapp. It is further contended that 
@ was operated upon by Dr. Hanne, on December 20th, 1922; that the 
Ration consisted of the opening of the abdomen and removal of a 

ge amount of fluid and that tuberculosis of the bowels was found 

| that it was necessary to provide drainage and she remained in the 
pital until Jenuery 1923. It is further contended by the appellant 
- the evidence shows that from February 1923 for a period of four or 


; months the deceased was under the care of Dr. Cooper, who succeeded 


mépp in treating her. It is also insisted thet Rose Slyman was 

a doctors care in February 1924 for a period of thirteen days at 

ena of which time she died from tubercular meningitis. Appellant 

upon the fact that the application signed by Rose Slyman dis- 

that she feiled to advise the appellant of the fact that she was 

d upon by Dr. Hanns, or was treated by Dr. Cooper, and that it 
foils to disclose the fact that she was in the hospital under the 

? Dr. Cooper for four or five months during the year 1923. It 

ids that the policy was issued within three months of the time the 

ed had been ucder the care of Dr. Cooper and without giving the 

mt information as to such treatment. 

fhe record discloses that the application was taken by an 

(of the appellant company by the name of Berry. It is feir to 

e from what is disclosed by the reeord that the answers to the 

ions were written by the agent Berry. After questioning the 


eant, as shown in part "B" of the application Rose Slyman in res- 


9 & question answered that she had had an "operation eight months 
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In answer to another question she replied, "I have not been under 


e care of any physician within three years except", Dr. Knapp, Peoria, 


linois, Lac Cervis 1-23." 


In answer to a further question: "I have never been under 


ont in any dispensary, hospital or asylum, nor been an inmate 


any almshouse except 1 Month, 1-23 


Rose Slymen, applicant, wes also examined personally by J. J. 


alson, examining physician for the appellant company, and reported 
er health and applicstion for insurance as follows: "This is to 
rtity that upon the date last written I personally examined 


dress given in part "A! 


at the 
hereof, the life proposed for insuranee and 


i made the signature at the end of part 'C' and am of the opinion 


t said life is in good hesith ana thet said life's constitution is 
3 I find the pecuniary circumstances Satisfactory and the insur- 
» applied for in 200d faith with the purpose of being continued. 


lerefore recommend that this application be apeepted. 
son.” 


Signed J. J. 


In view of the fact that the applicent was e foreigner un- 


ted, either in her own language or in the English language 


- Teasons above mentioned, namely: 


and 


(1) apprising the company of 
eration eight mouths prece@ing the application for insurance; (2) 


ag the company of her treatment by Dr. Knepp; (3) confinement 


hospital in January 1923 for one month and (4) exeminstion ana 


rt by the compeny's examining physician, a reasonable conclusion 


lat the deceased truthfully, honestly and in good faith without 


attempt to misrepresent or defraud, answered the questions on the 


leetion to the best of her ability and understending. ‘The snswerg 


1 and the examination by the physician were of such nature to cause 
mpeny to reject the risk if it did not think well of the 


v certainly knew 


applicant 
if the application was perused that ghe had had a 


illness and thst having gone through an operation it must have 


@ serious nature. The company having all of this information 


2 it and then issuing the policy thereon should it now be heard to 
es ge 
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F Rose Gyman died of an entirely different dise:se than that 
which she was treated previously, hav¢éing died from tuberevlar 

' tis. The disease she had in December 1922 was tubercular peri- 
iis. The testimony shows that tubercular peritonitis is e differ- 
Raease from tubercular meningitis except as to csuse. When she 
in 1924 it was not from tubercular peritonitis eccording to the 
imony of Dr. Knepp. It would appear therefore that the deceased 
Rexpletely recovered from the previous illness and thet her death 
saused by an entirely different disease and that the deceased was 
ound health at the time of her applicetion for insurance. 

. An insurer may by its conduct waive e condition of a policy of 
‘insurence limiting its liability to a return of the premium received 
. date of the policy the insured was not in good health. 

: Where an insurance company issues a policy on the life of a 

a and accepts the premium therefor after she had informed the 

ny's examining physician that four months previously she had sub- 
Md to an operetion and two months later it consented to and issued 
ond policy on her life without any reference in her application ag 
F condition of health, the insurer waived the condition of the | 

7 thet its liability was limited to the return of the premiums re- 
it the insured wes not in good health at the date of the policy 
‘to prevent it asserting the defense to an ection on the second 

y that the insured died of cancer of the uterus. Eagleton vs. 

at al Life Insurance Co.j 193 Ill. App. 306. 

| A warranty or representation as to the condition of health goes 
) the extent of an honest end true statement of applicents belief/ 
Bite: Life Insurance Co., vs. Moravic, 116 Ill. App. 271. 

The policy and application were prepared by the appellant 

y on their legal form for use for such insurance as applied for 

> Slyman and many questions are lengthy and are susceptible to 


1d various answers, and for one unskilled the application was 


iS 


us and should be construed strictly ageinst the insurer in favor 
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a Smith vs. Bankers Life Ass'n. 123 Ill. App. 392. 

In the sbsenee of proof by the company of fraud or inten- 

bel misstatement on the part of the insured the policy was not rend- 
WP ¥evalia merely becsuse the answers proved to be false. Wo repre- 
tation is false in law unless it is made with actual knowledge of 
‘felsity or under such circumstances that the law must necessarily 
ate such knowledge to the party at the time when he makes it. 

pier vs. N. Y. Life Insurance Co., 221 Ill. App. 420. 

It is the contention of appellee that when Rose Slyman 

yered the questions propounded to her by the agent Berry end eppel- 
t's exemining physician J. J. Toalson thet by so answering, even though 


—" 


@nswers sre not as definite as they might be, they were so suffi- 
ntly and honestly answered eas to apprise and inform the sppellant 
ne @id have a serious disease or illness necessitating the 

ation eight months preceeding the application for insurance. This 
enough to put the appellant company on inquiry to ascertein further 
fature of and result of the operation for the purpose of refecting 
risk if they so desired. Agein when she stated that she hed not 

| under the care of any physician for three years except Dr. Knapp 
eoria, Illinois and in answer to the question if she had@ ever been 
t treatment in any dispensary, hospital or asylum, or been an inmate 
: almshouse or any other institution, and answering one month, was 
cient to put the appellent on inquiry to ascertain the physical 
ition of appellee for the purpose of rejecting the risk if it so 
Appellant adduced no evidence to show that Rose Slymen was 

L good health at the time of making the application on October 2, 
‘There is nothing to indicate that her statements in response to 


be . 


Stions propounded to her were not made in good faith or that 


ks” 


vere other than honest and true statements off her belief. 


It is also insisted by the appellont that it failed to endorse 
| secretary in the space for endorsements on the policy as indi- 
sy o the conditions heretofore set out _in this opinion. Failure to 


rse on the policy by appellant and the acceptance of the appli- 
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or with the knowledge of her previous condition «as revealed in the 
lication constituted a waiver on the part of the appellant precluding 
a denying payment of the claim under the policy. 

Complaint is made of the action of the court in modifying 
Milant's given instruction no. 1, and in the giving of appellees 
ruction No. 3. Instruction No. 3 given on the part of appellee re- 

4 to the question of waiver by appellant of the provisions of the 
ey: We are of the opinion that the court did not err in giving 

| instruction. Modified instruction No. 1 complained of was more 
rable to appellee than the rule woulda permit. We do not think 

= is in any position to complain of the modifying of the instruc- 


sause the position assumed by the appellant in seid instruction 


et under the facts in the esse there could be no waiver at all. 


We, conclude, therefore, that no reversible error was com- 
@ in the trial of this cause and that the judgment of the county 
of Peoria County should be affirmed. 


Judgment affirmed. 
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ATE OF ILLINOIS, 1). 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
er reby certify that the foregoing is a true copy of the 





O—FAAAa D1 
e said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix, the seal of 
said Appellate Court, at Ottawa, fc Mane ctr of 


ay 7 the year of our Lord one thousand 


nine hundred and 








e Appellate Court 


ca 
boninods 2 iortes AG Giiys) 49 nos aflt aM: 











line hundred and twenty-seven, 


ond District of the State of Illinois: 


Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


: VDAAT A ABRG 3 
FLOYD S. CLARK, Sheriff. Bd Avy A. 656 
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_ BE IT REMEMBERED, that afterwards, to-wit: On the Opinion of 


3, 1927 the Court was filed in the Clerk's office of said 


rt, in the words and figures following, to-wit: 
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W. Foraker, Appellee 
3 Appeal from Circuit Court 
a ve of 

I Will County 

Slocum, Appellant 


J; 

James W. Foraker, appellee, brought suit in the cireuit 

of Will County against P.H. Slocum, appellant to recover damages 
mltine from a collision of two automobiles. A trial was had before 


Ty resulting in a verdict and judgment for appellee in the sum of 


The collision occured in Joliet. Eastern Avenue runs 

oximately north and south and is intersected by Osgood Street which 

| approximately east and west. Just prior to the accident appellant 
ariving a Ford Coupe south on Eastern Avenue and was approaching its 
section with Osgood Street. At the same time appellee was driving 
sar cast on Osgood Street approaching the intersection from the west. 
; collided and as a result appellee's car was thrown on its left 
ith the front toward the west, about three feet east of the curb 

of Bostern Avenue and a short distance south of the south line of 

§ Street. Appellant's ear stood upright and facing south against 


curb of Eastern Avenue about 50 feet south of the intersection. 





\ It is urged that the verdict is ageinst the weight of the 


iy 
4) 
mce and that the court gave three instructions on behalf of appellee 


~ 


‘eontain reversible error. 


s For 200 feet west of the intersection, Osgood Street has an 

ne of about 7 feet toward the intersection. Appellee testified that 
@ bottom of the grade his car was travelling less than 20 miles 

ir and that when he reached the top of the grade at the west 

a : line of Eastern Avenue, it was going less than 15 miles an hour; 
8 he came along Osgood Street he looked first to his right end saw 
? ling, then he looked to his left at the top of the grade and 

ito the street intersection; that when he looked to the left 


ant's car between 40 and 50 feet north of him on the right 
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@ side of the street, and that he blew his horn as he saw appellant's 
9 He further testified that he was compelled to swerve to the right 
ise Slocum's car hooked into his car and turned it over; and that 
e speed of Slocum's car was 30 miles an hour. 
Appellant contends that he was travelling not to exceed 15 
6s an hour and appellee's car was travelling from 35 to 40 miles an 
: that he looked both ways at the tcbiensndwe and saw appellee's 
1 about 80 feet distant; that after seeing it he swerved his ear to 
left and appellee's car ran into his cer from the rear with such 
ee that it landed across Eastern Avenue against the east curb. 
There were no eye witnesses to the accident other than appellant 
pellee. It was incumbent on appellee to prove that he was in the 
tise of ordinary care for his own safety and that of his car, and 
“the collision was the result of appellant's negligence. These 
} questions of fact for the jury. We have examined the testimony 
Renot say that the finding of the jury is manifestly against the 
ME Aac eyidanes, In fact wo think the evidence is sufficient to 
the verdict. A reviewing court will not reverse a finding of 
court upon questions of disputed fact unless the finding is 
fly contrary to the weight of the evidence. (Noyes v. Hefferman 
1. 539; Fahnestock v. City of Peoria 171 id. 454; Henderson v. 
y 116 Ill. App. 539.) 7 
‘ It is claimed that appellee's 6th instruction failed to 
in the jury in assessing damages to the amount claimed in the 
Bration and to the damage shown by the evidence; and that the 6th 
rs instructions fail to restrict the personal injuries and the 
ge to the car to such as were alleged in the declaration. The 
; sm of these instructions is not without some force, but we are 
ible to say that as given they were liable to mislead the jury. 
sr, the 7th instruction does limit the right of recovery to such 
' as are shown by the evidence. 

Appellant also claims that the 7th instruction authorized the 


© allow damages for mental suffering and that there wes no 


in the declaration to authorize. s recovery for such dmmazes. 
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| decleretion avers that appellee was greatly bruised, hurt and wounded 
divers cuts and wounds were inflicted upon his body, and he became 
™ s sick, sore, lame and disordetfed and that he suffered great pain. 
plaintiff is always entitled to recover all damages which are the 

ural and proximate consequence of the act complained of; and those 
mages whieh necessarily result from the injury are termed general and 
the shown under general averments of the declarations. Only those 
ages which are not the necessary result of the injurg are termed 

eis and required to be stated specifically in the declaration. But 

, body and mind are so intimstely connected thst the mind is often 
rectly and necessarily effected by physical injury. There cannot 

evere physical pain without a certain amount of mental suffering. 
mind, unless it is so overpowered that consciousness is destroyed, 

iB cognizance of physical pain and must be more or less aifeched 

eby. We do not understand that the instruction or the admitted 

Pin this case contemplated any other mental suffering than that which 
nseparable from the bodily injury; therefore no averment of 
damages “— necessary. (Chicago v. MeLean 153 Ill. 148.) 

The seventh instruction is criticised because it permitted the 
to allow future damages without an averment of such damages in the 
Tation. In West Chicago St. Railroad Co. v. McCallum 169 Til. 240 
ernment in almost the precise words of the declaration in this case 
hela sufficient to warrant an instruction for prospective damages. 
testimony of appeliee tends to show that he had not fully recovered 

e time of the trial. Instructions as to future damages have been 

6 y upheld on similar evidence. (Swinesynski v. Kelly Coal Co. 

ll. Appe 158; Rumpza v. Knickerbocker Ice Co. 148 id. 433; Shew- 


|. 606.) 
4 It is insisted that the 4th instruction on behalf of appellee 
datory in form, and emphasizes the duty of the jury to consider 

n elements of the case. The portion of the instruction complained 


8 “The jury are instructed that the preponderance of evidence 


s not, necessarily, alone determined by the number 
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nn testifying to a particular fact or state of facts. In 
mining upon which side the preponderance of evidence is, the jury 
a taxe into consideration not only the number of witnesses" 

‘im addition thereto certain other enumerated elements. The giving 
‘a similer instruction, although criticised in Lyons v. Chicago > 

y Ry. Co. 258 Ill. 84 was held not to constitute reversible error. 
Recuxt said:- "This court has refused to reverse because of the 
ing of instructions substantially like the one here in question." 

S nstruction. in the case at har was faulty and it should have been 
ifiea or refused, but when considered wkkka with appellant's 19th 

: instruction which covers the point objected to, we cannot think 
jury could have been misled. To gustify a reversal on account of 
or it mst appear from the record that upon another trial, if the 
‘error does not intervene, a different result might be reasonably 
jeted, so that the error would deprive the defendant of some 

riel, substantial, legal right. Where it can be said from the 

rd that the error assigned gould not reesondbly affect the result 
ariel the judgment of the trial court should be affirmed. (Stans- 
t ve. Wood 231 Ill. App. 586; People v. Heard 305 Ill. 319; People 
jeir 295 id. 268.) We do not believe that the error complained of 
et ad the result or thet if eliminated a #ifferent verdic® might be 
onebly expected upon another trial. 

Finding no reversible error in the record the judgment of 
sircuit court is affirmed. 


Judgment affirmed. 
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People of the State of Illinois, 
il Defendant in error, 

Error to Cir- 
Ve Guit court of 
. Winnebego County 
es E. Allen, 
: Plaintiff in error. 


Plaintiff in error, James BE. Allen, whom we shell call the 


adant, was convicted in the circuit court of Winnebago County of 





ng in an open state of adultery. The indictment charged him with 
ng with a “woman whose first name is Gertrude and whose last 

or surname is unknowm." The first oount also describes her es 

ws complexioned woman about five feet in height and of the age of 

t 45 years. A motion to quash the indictment was made on the 

that the neme of the woman should have been alleged in the 
tment, or if it could not be ascertained, it should have been 

zed thet her name was unknown to the grand jurors. The indictment 
sufficient to inform the defendant that he end a woman, not his 
haa lived in an open state of adultery and to inform him of the 
ure of the charge. (People ve. Green 276 Ill. 346.) 

It is urged that the evidence is not sufficient to estsblish 
lt of the defendant es cherged in the indictment. ‘The testimony 
ve that be lived in an spartment building in the city of Rockford 
Gertrude Allen, from sometime in December 1924, to the last of 
1925. He married IreMe Mae Behring on April 24, 1925, in Chicago. 
refused to go to Rockford to live with him end he continued to live 
) with the woman in question. He testified that Gertrude Allen was 
dow of his deceased nephew and was only his housekeeper; that 

: s nephew died in 1909, she came to Indianapolis where he was 
living end kept house for him; thet he paid her $35 a month and 
ror the upkeep of the house; that another nephew of his and se 

of hers lived with them; that they lived sbout two years in 


lis, moved to Detroit in 1911, and from there to Chicago in 
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"where they lived until 1920 or 1921; that the niece also lived 

4 em in Detroit and Chieago until her merriage in 1920 or 1921; that 
‘Allen's nephew lived with them in Chicago; thet he, the defendant, 

1 dig continued housekeeping until December, 1924, when he went to 

tora and engeged in business; and thet he lived at a hotel tempor- 

y, but being in we poor health with stomach trouble he arranged 


» Allen to keep house for him, agreeing to pay her the seme ag 


The apartment they oceupied is of the type ususlly called a 
shen tte hotel apartment.” It consisted of a living room, which 

: at night as a bedroom. There was a double bed in this room 

: folds up and disappears behind a closed door xmk in the daytime. 
was the only bed in the apartment. There was a sun parlor, a 

tte, @ dressing room end a bath. In the living room there was 
enport end other furniture. Defendant claims that the davenport 
eken into the kitchenette each night and that he slept on it 

; The hostess of the spartment-house testified that there was only 
into the kitchenette and that it opened from the sun parlor 

BE 29 inches wide. She also testified that the davenport was 35 

jo wide, and 83 inches longs It appears from these dimensions and 

iM description of the furnishings of the kitchenette thet there wes 
ry in it for the davenport. There is considerable evidence in the 
the effeet that the defendant held out Gertrude Allen as his 
introduced her as such elthough thet evidence is denied by 

ore ht. The agent from vhom he rented the apartment testified 

hi defendant said he wanted it for nimself and wife. ‘wo of his 
888 associates testified that he introduced her to them as his 

’ of them ststed thet he spoke of her as his wife on other 


Bs 


A number of incriminating circumstances appear in evidence 
g 9 show that he and Gertrude Allen lived ‘together under such 
eS ac was caleulated to reid@e an inference that they aid 


88 Muux man and wife. If the proof showed beyond a 
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leaabie doubt thet they were in the habit of committing edultery 
r, then with the evidence that they were openly living together, 
fense was proven. It may of course possibly be true, as cihimed 
defendant, that no act of adultery ever occurred between them; but 
_ men and women assume those relations, commit those indiseretions and 
; ad themselves with the circumstances, width; by the common consent 
iis ind, based upon human experience and observation, lead to one 
mr jion--thet of the existence of an adulterous relationship 
ay them,--they can have no reason to expect that courts of justice 
1 put & different interpretation upon their conduct ana by some 
: ss of artificial reasoning refuse belief when all the world would 
need. (Crane v. People 168 Ill. 395.) 
It is urged thet the court erred in instructing the jury that 
se you find the defendant guilty of adultery in manner and form 
bh ged in the indictment or either of the counts thereof, then the 
| of your verdict may be ‘We the jury find the defendant James E. 
m guilty in manner and form as charged in the indictment.'" The 
» fact that plaintiff in error may have been guilty of adultery would 
1 sufficient to authorize his being convicted of living in an 
. ate of adultery. Before one can be convicted under our statute 
roof must show not only that the accused committed adultery but 

he lived in an open state of adultery. The instruction is subject 
: ticism, but we feel, however, that the interests of the defendant 
} Rot prejudiced by its insufficiency because the 14th instruction 
his request stated explicitly to what extent the evidence must 
to Egetevaicn the charge as contemplated by the statute. Instructions 
to be reaa as a series. Where a series of instructions embrace _ 
lew of the ease when taken and considered together, and it appears 
1 the reeora that substantial justice has been done and the law of 
awe say been substantially gixyenk given $o the jury, the cause will 


rs Boonie 198 id. 162; Quigg v. People 211 id. 17.) 
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vin, the 5th, 6th and 11th instructions for the People amounts 

© more than an essignment of error, and as no reasons whatever are 
din support of the alleged error, it is waifed. |People v. 

mer 271 Ill. 515.) 

3 It is insisted that the court erred in refusing instruction 
1 offered by the defendant. The substence of defendant's refuded 

: tion No. 1 was given in his 14th instruction. The refusal of 

er instructions is not ground for reversal where others stating 
ects the seme principles are given. (Henry v. People, supre.) 

: grounds for reversal sre urged but we find no reversible error in 


ecora and the judgment of the cireuwit court is eccordingly 


Judgment affirmed. 
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said Appellate Court, at Ottawa, this day of 
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BE IT REMEMBERED, that afterwards, to-wit: On the opinion of 
13, 1927 the Court was filed in the Clerk's office of said 


rt, in the words and figures following, to-wit: 
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‘Morgan, appellant, 
= Appeal from 
VSe Cireuit Court 


of Peoria County. 
n Baily Carson, et al, 


appellees 


Appellant, H. D. Morgan, filed his bill in chancery in the 
cuit court of Peoria County against appellee, Reuben Baily Carson, 
al, seeking to have two deeds absolute in form declared to be 

gages and to have the right to redeem therefrom. The bill was 

by Morgan as assignes of a judgment creditor of Charles W. 
nsfelder and Elizabeth Gruensfelder, his wife, and upon a hearing 
chancellor dismissed it for want of equity. 

In 1917 Elizabeth Gruensfelder held the record title to two 

es of property described in the two deeds in question. One of 
tracts was encumbered for $3500 and the other for a slightly 

amount. There was still another encumbrance on both tracts for 
$2500. In July, 1917, Elizabeth Gruensfelder and her husband 

yea the properties by separate deeds to appellee, Carson, subject 

1a encumbrances. There was a dwelling house in which the Gruensfel- 
‘Ved on one of the properties, and a store building was on the other 
Within a few xiys after the execution of the deeds, Carson leased 
dwelling property for one year from August 1, 1917, to Charles W. 
isfelder for $40 per month and s written lease was executed to that 
On the same day or shortly thereafter, they executed an endorse- 
on the back of the lease whereby it was agreed that if the lessee's 
Who was then in a hospital, should die during the term of the lease, 
ath should terminate it on the first of the following month. 

a and Gruensfelder surrendered poss#ssion to Carson. In a short 
after the deeds were executed, appellee gave a written undated 
Gruensfelder to purchase all of the premises for $11,000 at 

me within a year from the deste of the option. There is a conflict 


ce as to whether Gru | Pe 
g ai attorned to appellee 
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paid rent for the dwelling while he lived there, and as to whether 
a appellee received the rent from the store building after the exe- 
‘oution of the deeds. 

: By the amended bill, it is alleged that Elizabeth Gruensfelder 
without funds to pay the note secured by one of the trust deeds 

was fearful it would be foreclosed and applied to Carson for 


pncial assistance; that she conveyed the premises to him as security 


such sums as he might be required to advance to prevent foreclosure 





f the trust deeds and mortgages; that although the deeds appear to be 
Rtate, it was expressly understood, intended and agreed by Hlizabéth 
Mansfelder and Carson that the deeds and the premises therein conveyed 
to be held by Carson simply as security for such advances as he 

ht, from time to time, be required to make to prevent foreclosure of 
} trust deeds and mortgages together with interest at 6% per annum; 
said Elizabeth Gruensfelder would repay such advances and interest 
hin thirty days after such advances were made, and that upon the re- 
m nt of the advances with interest, Carson would retonvey the 

premises to her. | 

The: answer to Carson denied that he loaned to or for Elizabeth 
lensfelder any money and averred that at the time stated in the amended 
he bought the premises from her, and that Bhe conveyed the same to 
m in consideration of large sums of money advanced by him to her, and 
at the premises became and now are his absolute property; and that 

| 8 part of the consideration he discharged aWd had the encumbrances 
the premises released. 

| A large number of witnesses were examined and the testimony 
“voluminous and conflicting. Gruensfelder testified on the behalf of 
pellant that in a conversation between his wife and Carson mt at the 
pital, an arrangement was made for a loan and the conveyance of the 
jperty to Carson as security, substantially in conformity with the 

of the bill. He also testified that Carson demanded the lease be 
Suted because Gruensfelder's creditors would know of the deeds, and 

. asked Carson for something in writing to protect his and his 


eer serent in the property and this request resulted in the giving 
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. written option. Ajl this Carson denied. A number of witnesses, 

f whom are cousins of Gruensfelder, testified that his general 
tation for truth end veracity is bad. Three of them also testified 
onversetions with him in which he had indicated that he had sola 
property. Graensfelder and two other witnesses testified that 

on's general reputation for truth and veracity was bad. The attorney 
arew the papers testified that Gruensfelder and Carson were in his 

ce a number of times; that they talked about whaking the deeds; 

Mrs. Gruensfelder's acknowledgment would have to be taken at the 
ital and that the substance of the proposition, as far as the deed 


concerned, was that Carson was buying the property from Gruensfelder, 





thet Carson was to pay off the mortgages. He also testified that 
nsfelder and Carson figured up the balance that would come to 
nsfelder above mortgages, taxes, costs, ete., and agreed to an 
ot that would go to him; that he heard them telK about payment 
Beate, and thet there was never anything seid or done in his office 
| would lead him to believe that the transaction was other then a 
fide sale. He further testified thet nothing was said about the 
mn at the time the deeds were delivered, but it was drawn lester. 
It is impracticable to review all of the evidence in this 
: ithin the limits to which an opinion should be confined. Hnough 
has been set out to show that there is an irreconcilable conflict 
Piatinony. In order for appellant to be entitled to the relief 
sd for in his bill of complaint, it was incumbent upon him to 
blish the utkmgutiamex allegations of the bill by the greater weight 
i eridence. Whether or not the allegations of the bill were 
lished by that weight of the testimony was primarily a question 
he chancellor. fhe burden is upon the party alleging that an 
rt % purporting to be a deed is in fact a mortgage, and it must 
stablished by clear, satisfactory and convineing proof. (Kelly v. 
mm 279 Ill. 33; Council v. Bernard 219 id. 392.) The law presumes 
e absence of proof to the contrary that a deed is what it purports 
, that is to sayy an absolute conveyance. The burden of proof is 
he party claiming such an absolute deed to be a mortgage, to 

a os 
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n his claim by evidence, sufficient to overcome this presumption 


> law. (Heaton v. Gaines 198 Ill. 479; Williams v. Williams 180 
1.) This, appellant has failed to do. After an examination of 
estimony and exhibits in this case we are of the opinion that the 
slloz did not err in dismissing the bill. 


fe 


The decree of the circuit court of Peotta County is 


Decree Affirmed. 
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ATE OF ILLINOIS, 
COND DISTRICT j I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
for said Second DistriG of the State of Illinois, and the keeper of the Records and Seal thereof, 
e reby certify that the foregoing is a true copy of the 








In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this As "___day of 


ee the year of our Lord one thousand 
nine hundred iv, = 
U/ 





tee Seen i Sy m 


giver) stelloqakt odt to aval). 
dosiadt lage? bra’ y an 


e \ 
» ae Dae 
rel in Magrath fn! yl Are pd a ryt) ane Ry eaceouese laa mane See al 
i , i Manat 


I ‘ Sito witne rit Drogen Les) 


10 leas oilt yilte bine baad yan od cane ted 
Me yab,: zr Ps tk Se Nt Ta 
Cet ate 4 ro e a 








Hon. NORMAN L. JONES, Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. AG 
JUSTUS L. JOHNSON, Clerk. 2 A. AYA. 65 ¢ 


FLOYD S. CLARK, Sheriff. 








{ May 26, 1927 
BE IT REMEMBERED, that afterwards, to-wit: On/ the opinion of 


the Court was filed in the Clerk's office of said 


+t, in the words and figures following, to-wit: 
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hia J. Case, 
Appellant Appeal from the 

if Circuit Court of 
De Kalb County. 











from the Circuit Court of DeKalb County. Cynthia J. Case, the 
ant, filed her suit against Charles V. Weddell, the appellee, to 
for losses alleged to have been sustained by her by the sale 

e1 of certain shares of the capital stock of the United Agency, a 

it rating corporation, through fraud and deceit. Cynthia J. Case, 
ei that Weddell, who was a Director of the United Agency, conspired 
other directors and officers of the corporation, to mis-represent 
Bae finencial condition of the corporation to the public generally, 
noble the corporation to sell its stock at prices far above its 

Se yalue. She charged that they did make such false representations 
er; that relying upon them she purchased 750 shares of the cepital 
k of the corporation, peying therefor $16,394.00; and that she lost 
entire purehase price. 

‘Upon the first trial of this cause, the trial court instructed 

ju y to find the defendant not guilty at the close of plaintiff's 
ence. Judgment was rendered against the plaintiff for costs in bar 
le action. 

“The plaintiff appealed to this court where the judgment was reversed 
the couse remended to the Cireuit Court of DeKalb County. When 

r the first time the case was Number 7064. 

cause was again tried at the Februsry Term, 1925, of that court 
a verdict was rendered in favor of pleintiff for $20,969.83. 

ment was rendered on the verdict of the jury and Weddell, then appel- 
| eppesied to this court. On the second hearing in this court the 
ment of the Circuit Court was reversed because of the giving of 

us instructions on the pert of the pleintiff and the opinion 

@ in Number 7264. 
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‘me opinion rendered by this court on the first eppeal of this 
Peontains a full and complete statement of all the facts in 

“ease as they appear from the evidence offered by the plaintiff. 

. the first opinion we held that the evidence of the plaintiff 

rj tended to support the averments of the declaration; that 

pher this evidence showed fraud and conspiracy was a question of 

| for the ¥ jury which should heve been submitted to it. From an 
Binstion of the record itsppears that the testimony wma as disclosed 
the record on this appeal, is very similar to what it was on the 

ba appeal. : 

“We do not deem it necessary to make a detailed statement of 

facts in this case. The testimony on the part of the appellee tends 
rove his contention. The evidence fairly tends to show that the 
ements made by Weddell were made in good faith and believed by 

fo be true. It was a question of fact as to whether or not the 
dant Wmiieizk Weddell had conspired with others to sell the stock 
| United Agency by means of fraudulent representations. 

In passing, it might be well to state thet the reeord discloses 
‘at the time of the sale of the stock to the plaintiff she lived 
her husband Francis M. Case, and her daughter Miss Stella Case, 

4 Paw, Illinois; that the actusl sales of stock to the plaintiff 
made by A. Le. Morris, a stock salesman of the United Agency. 

is hed previously sold some stock of the United Ageney to Dr. William 
Y, who wes a practicing physiciah in Paw Paw, and was, at the time 
le sale of the stock to the plaintiff, and for some years prior 

to, head been rooming at the home of the plaintiff and her husband. 
‘Morris sold the stock to Dr. Avery, the doetor introduced Morris 
Sila Case, and shortly thereafter, in May 1917, he sold 5 shares of 
to her. Dr. Avery of the daughter, afterwards introduced Morris 
@ plaintif?, and he made three sales of stock to her. The first 
was made on June 7, 1917, of 137 sheres of stock, and the purchase 
was $3000.00; the second Sale was made August 18£h, 1917, of 513 
£ stoek, and the purchsese price was $11,300.00; the third sale 


vas arranged for in November or December of 1917, sna finally 
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pleted February 20, 1918, and was of 65 shares of stock and the 
Rise price was $1495.00. 

 Qhere is nothing in the record so far as we have been able to 
Sertain, to show that the defendent had anything to do with the 

1e of this stock to the plaintiff, or that he knew thet an effort 
ME beinc made by any person to sell stock to her. The record shows 


t the plaintiff has known of the defendant for years, as an honest 


1 of good business judgment, but had never met him personally but once, 
| thet was on February 20, 1918, at the office of the Unitea Agency in 
gO, where the plaintiff went with her daughter to complete the 

ase of the last block of 65 shares of stock, which she had 

riously agreed to pruchase. It appears that the only conversation 
‘the plaintiff ever had with the defendant was at the time she 

| on February 20, 1918; in that conversation the plaintiff 

ifies She said "Ma Weddell, I would like to know what your opinion 
bout the United Agency Stocky" and he said "I @on't think there 

ay better, I don't think there is any better investment that I 

of"; and she further testified; "And of course that sounded 

of encouraging, and I kmew that he was a farmer and a good busi- 
mar and I thought he must see something about it or he wouldn't 

to it." 

me record further discloses that Dr. Avery testified that he eins 

m1 Ysation with the defendant about July 15, 1917, about United 

ey stock and that he told Weddell that he and Mrs. Case were going 
215 on his judgment in this investment," and that the defendant 
"it was one of the best, if not the best investment, that he knew 
| the United States; that he was putting his surplus money in the 
ny, and he couldn't help but advise others to do the same," and Dre 
| municated this statement to the plaintiff within a few days. 
above and foregoing are the only representations or statements 
d, the record to have been made personally by the defendant. 

It is the contention of appellant that the cause should be reversed 
1e facts. After a careful exemination of the record we are not 
set aside the finding of the jury and reverse and remend the 


ew triel upon the ground that the verdict is contrary to 
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nifest weight of the evidence. 

tt is insisted that a number of snutractious given on the part of 
llee are erroneous. They are not argued in the order in which they 
re numbered. The most serious objection seems to be to instruction 
8, which is first criticised by appellant. Instruction Number 
sas follows; "The Court instructs the jury as to the question of 
spiracy as charged in plaintiff's declaration, thet the burden of 

of is upon the pleintiff, to prove by credible evidence, by the 

ater weight of the testimony, that the defendant, Weddell, is guilty 
harged in plaintiff's declaration of a conspiracy to defraud the 

iG¢ generally, and the plaintiff in perticular, in the purchase of 
stock of the United Agency; and if the jury finds from the evidence 
’ he defendant Charles V. Weddell, did not enter into a epnspiracy 
harged in plaintiff's declaration, then as to the charge of con- 
Bey, the court instructs you that the same cannot be made a basis 
recovery ag against the defendant Charles V. Weddell. 

It is insisted by appellant that she did not allege in her declara- 
t Weddell conspired to defraud the plaintiff in particular, and 

$ contended the instruction mistates s material element of the 
Tation. This is a misapprehension. Where several are charged in 
Hlaration in an action of deceit as being engaged in a conspiracy 
ich the deceit was a part, they are not liable merely because 

he © entered into a conspiracy. Entering into s conspiracy to 

| illegal act or a legal act by illegal means, is of itself a 

18] offénse, but no right of action agsinst the conspirators arises 


/ Some person is individualized from the public by acting to his 





7 upon felse representations, made by one of the conspirators, in 
prance of his object. The conspiracy is not, ss in a criminel 

gist of the action of deceit. It is the means by which the 

it may be held liable for the actions or knowledge of other persons. 
imation of the declaration and each count thereof, discloses that 
rges & conspiracy and in legal effect, is a charge to defraud the 


erally and the plaintiff in particular. 
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The instruction is not & peremptory one so as to bring it within 


‘Tule announced in Schwartz Admx. Appellee vs. C. & & Northwestern 
¢ 


Co. in case 7396, thas court, as contended by appellants. It conforms 


te he charge as made in the declaration and each count thereof. We 


) of the opinion that there is no merit in the objections to said 


action number 8. It cannot be said to be misleading when considered 
nection with instruction number 4, given on the part of appellant, 


auction number 4 is as follows:- 


See jury are instructed that if you find from the preponderance 


he evidence under the instructions of the court that the defendant 


e11, Conspired with others to sell the stock of the Unitea Ageney 


8 of fraudulent representations; and you further find that any 


x more of such conspiretors personally, or through an agent or 


S, made a statement or representation which falsely represented 


aneial condition of the United Ageney; ana if you further find 


he evidence that such conspiretor or conspirators, knew said 


mt or representation was false; and if you further find from 


Hitenes that said statement or representation was made for the 


of selling Unitea Agency stock; and if you further find from 


ridence thet the plsintirtf learned of said statement or representa~ 
: md if you further fina from the evidence 
an 


that the pleintiff 
ordinary prudent person, and relied upon such Statement or 


oe in the purchase of United Ageney stock, then the plaintiff 
led to recover and you should find the defendant guilty." 


is next insisted by the appellant that the court erred in giving 


sion No. 3, on the part of appellee. It is said that instruction 


gnores the element of conspiracy. It Only requires a reading of 


action to show thet ig is not subject to the criticism made of 


auction Bo. 3 is ag foltlows:- "The court instructs the jury 


Bieta: &n action of this kind it is essential that statements 


L to the transaction should have been made; that such statements 


related to a past or existing fact, and not to some future 


th «i the statements should be false in a material respect; that 


inst Whom the charge is msde should have known at the’ 
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e ) the statements were made that they were false; that the pleintize 


114 have relied upon the statements so that Ekeya they are the material 
Reins cause which influénced her action, and that she should have 


fered damage as a result." 


Purthermore, it will be observed that the instruction statts out 


‘saying that to sustain en action of this kina it is essential that 


4 


ements materisl to the transaction should have been made. “When this 
truction is considered in connection With the issue formuleted in this 


@ it cannot be said to be subject to the criticisms made thereto 
ippellant. 


It is also the contention of appellant that instruction No. 9 


J 
x By appellee is erroneous. It is insisted that it is bad because 


Bs 
Be 


the jury that Weddell had a right to rely in good faith on the 


ation of the assets of the Unitea Agency made by appreisers in gzood 
and upon statements as to such value made by other directors or 


rs of the United Ageney in good faith. On examination it will be 


i that instruction No. 9 told the jury that Weddell had a right to 
‘in good faith upon the various things enumerated in the instruction 


far as they were shown by the evidence, provided the jury further 


ved from the evidence that Weddell believed the same to be true and 
i upon the same and that he acted as a reasonably prudent man." 
astruction is not peremptory and it does not assume that Weddell 


i good faith, nor does it invade the province of the jury in any 


for the reason that the jury is referred to the evidence for its 
mination, as to the good faith of Weddell. We do not think rever- 
? error was committed in the giving of instruction No. 9. 


llant also insists that instruction No. 2 given on the pert of 


is erroneous. This instruction is ag follows: "The court 


the jury that fraud is never to be presumed, but must be 


oid proved by the party alleging the same. The law presumes 


wis 


1 men are fair and honest -~ that their dealings are in good 





a Without intention to defraud others,.and if any transaction 


lestion is equally capable of two constructions, one that is 
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pr ond honest and the other that is dishonest, then the lew is that 

e trensaction questioned is presumed to be honest and fair." 

4 The part of the instruction to which the objection is argued was 
consideration of this court in Alexis Stoneward Manufacturing 

Lay ve. Young, 59 Ill. App. 226. The defendants third refused 
struction in that cause was substantially identical with that part of 
Tiitrestion criticised in the case at bar, and the court said: 

je think that the third refused inetreotion should be given. It is 

™ for the jury to understand that good faith of appellant's 

leers would be presumed unless the contrary appeared from the evidenee." 
ike instruction was under consideration in Schroeder v. Walsh, 120 Ill. 
The same objection was argued there as is argued here and the 


rt said that the instruction was not obnoxious to the objection made 


_ Hughes v. Lockington, eel Til. 571, was a case for fraud and deceit. 
fourth instruction given on the part of appellant was modified by 
court and in its decision at page 575 the court said: 


“Complaint is also made of the modification by the 

_ court of the fourth instruction offered and given on 

behalf of appellant. This instruction was to the effect 

that the law presumes that sll men are fair and honest 

and that their dealings are in good faith and without 

intent to cheat and defraud others, and where a trens- 

_ ection is called in question end is equally capable of 

two constructions, one that is fair and honest and the 

Other that is dishonest, the lew is that the fair and | 
honest construction must prevail. The instruction 

_ Was modified by the court by the addition of the words, 

- “umless proven by the preponderance of the evidence | 
to be otherwise." The instruction as originally 

Submitted stated a correet proposition of law, and it 

would not have been error for the court to have Bbiven 

it as offered, but the modification did not render 

it erroneous or misleeding. In other words, the 

additional lenguage did not materially change the 

meaning of the instruction." 


& 


«Other ob jections are argued to the instructions. We have considered 
and taking the instructions as a series, we are unable to say that 
jury were misled by the instructions given on the part of appellee. 
re being no reversible error found in the instruetions end the jury 


g passea upon the questions of fact and having found against the 
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ion of appellant, we are of the opinion that the judgment of 
mit Court should be affirmed which is accordingly done. 


Judgement affirmed. 
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ee DS TRICT ‘a I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
ereby certify that the foregoing is a true copy of the 

eso Os 

I e aid Appellate Court in the above entitled cause, of record in my office. 


a, | ‘ ‘ 
e In Testimony Whereof, I hereunto set my hand and affix the seal Of 


said Appellate Court, at Ottawa, ie de Goes day of 


in the year of our Lord one thousand 
nine hundred a enty- 


of the Appellate Court. 
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the fifth day of April, in 
and nine ndr enty-seven, 
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esent--The Hon. THOMAS M. JETT, Presiding Justice. 





Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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May 51, 1927 
BE IT REMEMBERED, that afterwards, to-wit: On/ the opinion of 


the Court was filed in the Clerk's office of said 


rt, in the words and figures following, to-wit: 
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Appeal from the 
Circuit Court of 
Winnebago County. 




















i? Appellant, S. B. Geiger, instituted a suit in the cireuit court 


Eitanebaco County against the city of Rockford, appellee, to recover 


54.47, claimed to be due for extra work and material furnished in 


digging of two artesian wells Nos. 2 and 3, under a written contract 


hich appellant was to sink four deep wells for appellee. 


The contract is voluminous and includes numerous specifications. 


elis were to have an inside diameter of 14 inches for a depth of 


eet, and 12 inches inside diameter for a further depth of 1200 to 


‘ 


feet into the Potsdam formation, until a depth satisfactory to the 


eer was reached, but not to exceed a total depth of 1600 feet. 


first or upper portion of the 14 in. section was to be provided with 
@ pipe 15 inches outside diameter extending into the rock, a depth 


10 feet, sealing off all surface or groand water. The specifications 


am the following clause: "Geofogical strata; It is believed that 


@lena and Trenton Limestone such as May be seen in the various 

: ties in and around the city of Rockford, underlies the proposed sites 
he wells at depths below the surface not to exeeed twenty-five (25°) 
fty feet tick (50'). At the Eamerson-Brantingham Company's well, 
~ the city well sites the distance to rock was twenty-two feet 
through clay. It is believed thet the St. Peter sandstone will be 
intered et a depth of epproximetely one hundred eighty feet (180') 


r less below the surface. Below this will be found, 


Mt 


the following 
ts of the general nature and approximate thicknesses nameé@;: 


Thickness 
i... Sandstone 200" to 500°! 


Dieguesies 


90" to 180° 
adposits, 


1500" or more 


‘ trata are liable to varistions in thickness and structure, 


Ne i cacti i 
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variations shall be at the risk of the contractor, and said 
tor shall not be entitled to any claim for extra compensation 
iy variations in said stmata, or for any additional labor, 
Riad or appliances which he is obliged to furnish by reason of sueh 
dations or from any unforseen diffieulty encountered in the prose-~ 
sion of the work." 

. The contract further provides that all loss or damage arising out 
ne mature of the work to be done or from the action of the elements 
: l any unforseen circumstances in the prosecution of the same, 

on unusual obstructions or difficulties which may be encountered in 
Osecution of the work shall be sustained and borne by the contractor 
S$ OWn cost and expense. It further provides thet no work should 
egarded as extra work unless it was ordered in writing by the con- 

ig engineer and endorsed by the Superintendent of the Water De- 
bent, with the agreed price for the same specified in the order, pro- 
I the price was not otherwise determined by the econtrect, and that 

se ms for extra work whould be mede to the city before the extra 

! Started. It is declared to be the intent of the contract that 
on must be done and material furnished in accordance with the 
factice, and in the event of any discrepancies between the plang 
cifications, or otherwise, or in the event of any doubt «s to 
= of any portion of the contract, specifications or plans, 
Bgincer shall define which is intended to apply to the work, and 
my work or material not specified, but which might be fairly 


es included in the contract, of which the engineer should be 


» Shall be furnished by the contractor without extra, charge. 
1ated quantities of work and material are sp Troximate and are to 
i only as a basis for estimating the probable cost of the Rx work 
F compsring proposals. The actual work may differ therefrom and 
ig for payment shall ve the actual amount of such work done and 
. furnished, and if it cannot be otherwise agreed, the engineer 
all cases determine the amounts end quantities of the several 


which are to be paid for under the contrect and all questions 
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‘relation to the work and construction, and decide all questions 
ative to the execution of the contract on the part of the contractore 
Dastimete and findings shall be ¢@onditions precedent to the right 

» the parties to arbitration or to any action on the contract, and to 

y rights of the contractor to receive any money under the contract, 
te first well started wes No. 3. After it was sunk about 53 feet, 
+ rock wes not reached end appellsent ordered the work stopped. He 
ified the city of this fact and the Suverintendent of Water Works ux 
nged & meeting at which appellant, the mayor, city engineer, Mead, 
gent engineer, Trestler, and the Superintendent of Water Works were 
ent. At this meeting the matter was discussed; appellant refused 
roceed further with the work unless he wes assured of compensation 


extra work that would be required on account of bedrock not being 





at a depth of from 25 to 50 feet. The Mayor threatenéd to 


§ suit on appellant's bond unless the work went ahead. Appellant 
‘the mayor he wes privileged to do it. Then the city engineer, 
Suggested that appellant go aheed and complete the work And 

+t & bill for extras, which he would Look over end meke a report as 
at he regarded as an equitable adjustment. ‘The Suggestion was 
rently agreed to by all parties, the meeting broke up amicably, 
ppellant proceeded with the work. In well No. 3, bedrock was 
MEat 95 foet cnd in well No. 2 at 68 foot. Me filed a claim for 
xt: work and the engineer after examining it made a report 

mending the payment of $4915.47 by the city for the extra work on 

; wells. The city declined to pay the claim and appellant in- 

this suit, filing a declaration containing a special count to 

| the general issue was filed. He later filed the common counts with 
of the sccount sued on together with an offidavit of claim. The 

of gener:1 issue was filed to the common counts. During the 

\ of jurors at the trial about five months later, appellant 

:0 strike this plea from the files ané for judgment as by default. 


i. 


round that the plea was not accompanied by an sffidavit of 





quired by Sec. 55 of the Practice Act. The motion was 
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and appellee was granted leave to file an affidavit of merits 
Fine same was filed. The cause was tried before a jury and a verdict 
; returned in favor of appellee. Judgment was entered in bar and this 
. followed. 

We think there was no abuse of the court's discretion in refusing 
strike the plea and to enter judgment as by default. (Stafford v. 

lis £20 Ill. App. 22.) The motion came too lete; it shoulda have 
Dinpte earlier if appellant intended to rely on it. It is urged 

_the affidavit is insufficient in thet it alleged conclusions, was 
frocel and did not specify the neture of the defense to be relied 
"the substance of it is, that if any such labor was done or material 
nished, it was furnished at appellant's own suggestion and request 

7 &@ eontrsct for the digging of certain wells at an agreed price 
foot, which agreed price appellee has paid in full, and that there 
‘no extras contracted for by appellees The defendant need not state 
evidence but only the ultimate facts which will give notice of 

nature of the defense. (Firestone Tire Co. v. Ginsburg 285 Ill. 132; 
leon v. Rose Hiff Cemetery 291 id. 416.) We therefore think the 
lavit is sufficient. 

‘Appellant is of the opinion that the slleged extra work and material 
‘Outside the contrect and not specified in it, and that he can recover 
t value as fixed by the evidence; but according to our view the 

Wes not outside of the contract but was contemplated by it, and 

ery, if any, must be had under it. The specifications @id not 

it ly state the depth to which the contractor would be required to 
Evench bedrock, although it is evidenct that the parties thought 

mld be reached at a depth of from 25 to BO ft.; nevertheless, 
ontingency of greater depth was spevifically provided for. 

After the slleged extra work was finished, appellant submitted 

i11 for it end the engineer made a full report giving his findings 
xing the amount due appellent. Whether or not that action was the 


(of the agreement reached at the conference above mentioned ig 


le consequence because the express terms of the contract provide 
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ished are approximate mm only and that the basis for payment to 
ientrector shall be the actual amount of work done and material fur- 
oa. Where s contract requires the engineer to estimate the amount 
and to fix the price and further provides that his report es 
those items shall be final, his decision is conclusive on all parties 
th -absenee of fraud or mistake. (Barbee v. Findlay 221 Ill. 251: 
bees I. & M. Canal 5 Gil. 526; Korf v. Iwill 70 Ill. 420.) Under 

) contrect in this case either party might file written objections 

' decision of the engineer and submit the question to arbitration. 
ee did not avail itself of this provision and is therefore 

luded by the decision of the engineer, there watias no evidence of 

@ or mistake. 

We do not think the clause in the contract providing that the 
Pactor shell bear at his own expense, all loss or damages arising 

of unforseen cireumstances or some unusual obstructions encountered 
12 prosecution of the work applies or was meant to apply to the 

ers in dispute. On the contrary, it was foreseen that the depth 
Sirock was uncertain and the contract so indicates. It specifically 
ides that no work shall be considered extra work unless ordered in 
ing by the consulting engineer and endorsed by the Superintendent 
ater Worké with the agreed price specified in the order, unless 
price was otherwise determined by the contract, still, appellee 

sted on the work in question being done and was aware of the under- 
ding with the contrector that he would submit a bill for such work 
thet the engineer would ldok over the figures and report what he 

t would be an equitable adjustment. Under the circumstances, the 


lirement that the order for extra work shell be in writing was tS ae 
7% 


(Hart v. Carsley Manufecturing Co. 116 Ill. App. 159; Rail- 
Go, v. Moran 187 Ill. 324; Stubbings Co. v. World's Columbian 


ei 


sition Go. 110 Ill. App. 210; City of Elgin v. Joslyn 36 ia. 20% 1 i 


fe 
Le se ‘of the contract relating to the shiakep ay, or eurixicee 


applies to the drift above bedrock. It is evident that the 
strata meant to apply only to the strate of which the 
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Sete thickness is given in figures. 
ppellant insists that it was error to refuse his second offered 
tion. With this we do not agree. It stated an abstract pro- 
or of law anc as drawn could afford the jury no assistance. Nor 
, fina any error in the modification of appellant's 10th instructione 
ss llee’ gs llth given instruction told the jury thet pleintiff's 

; 4, while not binding on the city, must be considered by the 
to rether with all the other evidence in the case. Plaintiff's 
it 4 is the report made by the engineer es to the amount he found 
€ contractor on account of the extra work and material furnished. 
we determined that under the contract tis report was made by 
ngineer in the line of his duty as ‘specified in the contract and 
it ie binding on appellee in the absence of fraud or mistake. 
Beeesedicial error to give the instruction. Appellant's 4th 
iustruction correctly stated the law applicable to this 
to | and should heve been given. 
pelliee's first siven justruetion refers to the contract as 
*f's Exhibit 4, while the correct number of the exhibit is nin, 
ef the fact that the engineer's report and poeonmendation was 
Mt 4 the instruction was misleading and should not have been 
It also assumed there had been an attempt made to change the 
There ig no evidence in the record to justify this assumption 
2 that reason also it was error to give it. 
We think the judgment of the circuit court is not in harmony with 


aw and the facts of the ease and it is accordingly reversed and 


Reversed and remanded. 
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OF ILLINOIS, ae 
SECOND DISTRICT iret 


he said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, Ge Oe aA as of 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
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of our Lord/one thousand nine hundred and twenty-seven, 


within and for the Seeond District of the State of Illinois: 


gsent—-The Hon. THOMAS M. JETT, Presiding Justice. 
7 Hon. NORMAN L. JONES, Justice. 

Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. | . 


FLOYD S. CLARK, Sheriff. 
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’ May 31, 1927 
BE IT REMEMBERED, that afterwards, to-wit: On/the Opinion of 


the Court was filed in the Clerk's office of said 


in the words and figures following, to-wit: 


eee 


—— 
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30 
Jd. Galbraith, Administrator 
is non of the estate of Michael 
man, deceased, 
Appellee, Appeal from the 
Cireuit Court of 

Ve Peoria, County. 

e Harrigan, 
Appellant 


This is an appesl from the circuit court of Peoria County to 

a judgment overruling objections filed by Maggie Harrigan to 
partial and final reports of appellee, Ernest J. Galbraith, 
Bictrator de ponis non of the estate of Michael Harrigan, deceased, 
approving said final report and for distribution. Appellee, as 

le administrator of Peoria County, was appointed administrator de 
Be non of decedent's estate in October 1918 upon the removal of 


2 


executor for failure to inventory assets. The right of appellee ~ 
rve as such administrator de bonis non was contested thromgh 

7: ive appeals to the circuit court end to this court, but his 
intent was held to be regular and about the middle of the year 

he entered upon his duties. His firgt report and account was 

d in the probate court on December 7, 1920 showing the receipt of 
in funds in July of that year, out of which he paid the 1918 and 
taxes against the estate and epplied $3505.83 on a elaim of 

2 County for back personal taxes against the estate, leaving $500 
S hands which he retained for the payment of the 1920 taxes. 

) Mey 25, 1912, the county filed a claim for back taxes for the 
, 1908 to 1911, both inclusive, against this estate in the sum of 
053; on the back of which claim there appears the following: - 

1: allowed by the Court as of the 7th class, this 25th day of Mche 
1913, A.-M. Otman, Judge". Wo other entry of such allowance was 
On February 7, 1924, appellee filed his finel report in the 

be court showing the receipt of $3965.40 on » claim due the estate, 


is 


00 as the balance on hand from the former report, msking a total 
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63.40. Out of this amount he took credit for items totelling 

: 32.67, leaving a balance of °“3250.73. He asked that this balance 
tributed pro rata upon certain unpaid claims including a belsnee 
89.23 due on the said claim of Peoria County. Appellant and 
topher Harrigan, s« brother of decedent, filed separate objections 
ne reports and on the hearing, the probate court sustained an 
ection of appellant to the omission of her claim for $459 and 

fest and dismissed all other objections. It found there was due to 
ie County $3689.23; to Maggie Harrigan $717.83 end to other 

ests $148.26 and ordered distribution pro rata. Appellant 

aied to the circuit court where an order was entered thet appellee 
t pay the costs of administration including attorney fees; that 
ext pay appellant's said claim which with interest amounted to 

85 and then pay the balance of the claims pro rata. 

‘The contention of appellant that the memorandum made by the 

B s court on the bakk of the claim of Peoria County for back 

5 did not amount to a judgment would have great weight were it 

f the fact that appellant is not in a position to urge it. fhe 
plea judgment of allowance of this claim has twice been before the 
i Court (Harrigan v. People 305 Ill. 242; People v. Harrigan 
171.) In the last mentioned case it is stated that the order 

€ circuit court dismissing e certain appeal amounted to en affirma- 
the order of the probate court allowing the claim of the county. 
1 nt is now estopped to deny the validity of the judgment of 

jance and of the interest charge. If a judgment existed, it of 

se bore interest. Estoppels of record, to the extent that they 

1 rties, will also bind their privies. (21 C.J. 1067.) Appellant 
privy to those proceedings. 

He contention that the probate court was without jurisdiction to 
‘the claim for personsl taxes assessed against the deceased 

s his lifetime cannot be sustained. This phase of the case was 
tigated in People v. Harrigan 294 Ill. 171 and in Herrigan v. 
‘Tll. 242. Whether the probate court hed jurisdiction to 
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the claim for taxes and whether there was a judgment entered are 
tions that cannot be raiged on this appeal. In our opinion, all 
ers pertaining to the judgment of the probate court on this claim 
been determined by the Supreme Court snd are res adjudicata. 

ert is claimed by appellant that no credit for the taxes paid for 
years 1918 end 1919 should have been allowed; that there was no 

pe y in the administrator's hands belonging to the estate during 

; time; that such taxes were excessive and payment was never suthor- 
7 y the probate court; and that it was appellee's duty to protect. 
s te egainst their payment. An administrator is regarded by 

ute in matters of taxation as the legél owner and possessor of his 
dent's personal property after his appointment and until the property 
istributed, and is therefore personally responsible for the taxes. 
ple v. Ballans, 294 Ill. 551; People v. Hibernian Bank Association, 
ia. 522.) He is entitled to be reimbursed for such texes paid by 
(Sec. 271, Chap. 120 Revised Statutes.) Since the title to per- 
13 and right of possession vests in the personel representative, 

p legally accruing thereon efter the decedent's death and before 

rit ution is made, are assessed to and should be paid by the executor 
iministrator, without presentetion to or allowance by the probate 

; end when paid he will be entitled to credit therefor in his 

’ as expense of administration. (Woerner on Administration 2nd 
Btar page 691.) The money which he finslly received in 1924 and 
inted for in his final report was derived from a promissory note 

ring to his decedent end was e taxable asset of the estate, not- 
tending it had been the subject matter of litigation for a number 


seers. In view of the situation disclosed in Heinrich v. Harrigen, 


iM 
gj 


ll. 170 we cannot say that the taxes were excessive or that the 
| erred in allowing credit for their payment. 

ppellant's having offered no evidence in the circuit court to 

in her objection to the allowance of attorney's fees precludes 


eration of the objection in this court. 
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wo years and six months without good cause shown. Appellee 

his finel report within three days after he received the bulk of 
the money which came into his hands. The estate was involved in 
tigation for years and because of it he was not in a position during 
REEL bo wake 5 final report. Under the facts in this case appellee 
not chargeable with interest. 

Pin his final report, appellee took credit for $77.28 as a payment 
yon a claim of Sucher, McNemar & Moore. The claim was settled 
thdrewn subsequent to the filing of the report snd on the hearing 
Llee admitted the fact, but through an oversight the item was not 
kon from the report. There is no controversy about it and the 

ak would have been rec\tified hed it not been overlooked. The 

3 of this appeal should not be taxed against appellee on account 
uch oversight. 


“3eN 


: ppellee as state's skienae et Seavie County represented the county 
eople v. Harrigan 305 Ill. 242, and it is charged that he acted in 
ble capacity amounting to fraud. xme An exsmination of that case 
‘not reveal anything justifying such charge. 

1 1 other errors assigned have not been argued and are therefore 
Rderea as waived. We are of the opinion that the order of the 

: court should be affirmed, except as to the Sucher, McNemar & 

e iten, and that item is hereby excluded from the report and the order 
sted so as not to include it; and the administrator is ordered to 
‘distribution in accordance with the views herein expressed. 


Judgment corrected and affirmed. 
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E OF ILLINOIS, }.. 


eo) OD DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
he teby certify that the foregoing is a true copy of the 


— YZ 


h e said Appellate Court in the aboVe entitled cause, of record in my office. 
: In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this. day of 


in the year of our Lord one thousand 
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Gen. No. 8012. Agenda 37 
October Term, 1926 
The People of the State of Illinois, Defendants in 
Error. i 
VS. 
Lynn Beckham, Plaintiff in Error. 

Hrror to the Cireuit Court of Champaign County 
CROW, P. J. 

Defendant was convicted in the Cireuit Court of 
Champaign County on an indictment of two counts 
charging him with selling intoxicating liquor in vio- 
Intion of the Illinois Prohibition Act. On trial by jury 
he was found guilty on both counts. After the motion 
Yor new trial he was sentenced to confinement in the 
county jail for ninety days on each count, the sen- 
tenees to run consecutively. He was also fined $250) 
cn each count and to pay the costs. It was further 
ordered by the court, that if, at the expiration of the 
jail sentence under the second count the fines and 


_ costs should not be paid, that defendant should work 


out the fines and costs at the rate of $1.50 per day in 
ithe county workhouse until said fines and costs are 
discharged. Defendant prosecutes a writ of error to 
»everse the judgment, assigning twenty-six errors. 
The evidence as abstracted has been read care- 


_ fully. If the jury believed the uncontradicted wit- 


uesses who testified for the prosecution there is no 
room to doubt that defendant was guilty in manner 
und form as charged in the indictment. No useful pur- 
pose would be subserved by reviewing it. Seven wit- 
nesses testified for the prosecution. None testified for 
the defense—not even the defendant. So far as ob- 
“cetions were valid the court did not err with regard 
io them. Indeed it seems that defendant did not suf- 
ier and was not prejudiced by any of the court’s rul- 
mes. They seem eminently fair. 
Me Page 1 
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It is objected that the court did not require a 
~yvritten bill of particulars. A. motion was made ask- 
ing for one. The court said he had not been ruling 
the state’s attorney to furnish such a bill, but directed 
iim to furnish to defendant ‘‘the data that is, who the 
sale was made to, and when, put it in the record here 
or hand it to counsel. Can you do that by 9 o’elock 
Monday morning?’’ Mr. Hodson: ‘‘I think so.’’? The 
court: ‘‘All right; that answers the purpose.’’ One 
ef counsel for defendant objected to going to trial 
when the case was called on May 20 and made oral 
statement under oath as to the bill in particulars. He 
said he had not received it in writing. He was ver- 
tally informed by the state’s attorney of all he could 
require. It was within the discretion of the court in 
this case to grant a bill of particulars. If one was re- 
quired to be furnished in a proper ease, it should per- 
naps be in writing. But defendant got all the infor 
mation he was entitled to and the assignment of er- 
vor is without merit. 

It is objected that the corpus delicti was not 
proved beyond a reasonable doubt. The jury heard 
the evidence, saw the witnesses, and by their verdict, 
under the instructions of the court, indicated in un- 
mistakable fashion they believed beyond a reasonable 
'oubt that defendant sold intoxicating liquor as 
wiarged. The evidence of guilt is so convineing that 
it is believed no one could entertain any doubt as to 
‘Nis euilt. But it is urged against the verdict that 
the prosecution did not establish that the stuff sold 
-yas intoxicating liquor; that intoxicating liquor has 
a legal definition; that the word ‘‘beverage’’ is used 
in its ordinary sense, meaning liquid for drinking. 
All of that is true. But a legal definition of intoxi- 
«ating liquor is fixed by statute. Anyone selling any 
Hquid for beverage, that is for drinking purposes, 
with an alcoholic content in excess of that provided 
by the General Assembly is guilty of selling intoxi- 
eating liquor. It is further urged that whether a liq- 


nid is fit 
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for beverage purposes depends upon whether 
i not it is agreeable to taste and is free from poison 
cr other deleterious substances making it unsaie to 
take into the human stomach, as a drink. 

That contention proves too much and is therefore 
:allacious. It involves a double standard. A respeci- 
zxble portion of the community believes that the best 
‘“tiquor’’ that ever came from a still or brew Louse 
*:ust be excluded under counsel’s definition of fitness. 
Another class makes no inquiry as to content of poison 
and inquires only where it can be obtained. But with 
the statutory definition applied if it would intox- 
cate, it is of course intoxicating in fact. If it possesses 
zn excess of the alcoholic content, to sell it is a vio- 
‘ation of the statute. The first description may be 
iestified to by anyone who has drunk intoxicating liq- 
nor: the second class may be established only by 
chemical analysis. From the evidence in this ease as 
:¢ the manner im which defendant went aboui his 
imsmess, the night time, in out-oi-the-way places, the 
roung man who bought it, regardless of everything 
«ise there is and ean be ro doubt in the mind of a 
reasonable person that it was intoxicating and that 
it Was bought and sold for that purpose. As long as 
the law is unrepealed the courts have no authority to 
whittle it away by construction. 

Error is assigned that the state’s attorney made 
anproper and prejudicial and inflammatory remarks 
calculated to arouse the passion and prejudice of the 
jary against the defendant. While the argument for 
ine prosecution is set out in the abstract, that for 
-lefendznt is not. Counsel did not observe strictly the 
rales governing the arguments of causes before courts 
wnd juries. The only purpose of argument is to lay 
before the jury the evidence so as to show that it es- 
tublishes the conclusion contended for, In 
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that con- 
nection the law applicable may be and is proper to be 
-tated. Vituperation is not argument and is always 
out of place in the trial of any sort of case. If the evi- 
dence in this case left any doubt of guilt in the mind 
of the reviewing court, the remarks excepted to might 
result in reversal. But under the evidence no such 
result could be applied without beimg hypercritical. 
in view of the conclusive character of the case against 
defendant, if he is hurt it is the result of his viola- 
tion of the statute and for no beneficient ulterior pur- 
pose. 

It is said the Prohibition Act provides punish- 
ment for its violation and that the sentence to work 
at $1.50 per day until the fine and costs are discharged 
ig unauthorized. The punishment for violation of the 
act may be by fine and imprisonment. The Criminal 
Code provides: ‘‘That any person convicted of petty 
luxeeny or any misdemeanor punishable under the laws 
vt this state, in whole or in part by fine may be re- 
quired by the order of the court of record in which 
the conviction is had, to work out such fine and all 
costs, in the workhouse of the city, town, or country, 
oy in the streets and alleys of any city or town, or on 
ihe public roads in the county, under the proper per- 
son in charge of such workhouse, streets, alleys or 
publie roads at the rate of one dollar and fifty one- 
‘vandredths dollars per day for each day’s work.’’ 
(fahill, Chap .38 See. 384. 

This section is all the comment that is necessary 
1 reply to defendant’s contention. It has been ap- 
plied many times and the court did not err in apply- 
iag it here. The instructions have been examined in 
the light of the criticism leveled against them and 
they afford no ground for reversal. Finding no re- 
versable error in the record the judgement of the Cir- 
cuit Court is affirmed. 

Affirmed. 
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Iva D. Kelsheimer, Appellant 
vs. 
Dessa Kelsheimer, Appellee 
Appeal from Champaign 
NIEHAUS, J. 

In this case the appellant Ira D. Kelsheimer filed 
a bill for divorce in the Cireuit Court of Champaign 
County, charging the appellee with willful desertion 
for a period of more than two years prior to the filing 
of the bill of complaint. 

The appellee filed an answer denying the charge; 
eid thereupon the case proceeded to trial. 

At the close of all the evidence adduced by the 
appellant, to prove the charge made, the court direct- 
ed the jury to return a verdict finding the appellee 
not guilty; and the jury returned a verdict accord- 
ingly; whereupon the court dismissed. the bill of com- 
plaint for want of equity. This appeal is prosecuted 
from the order of the court dismissing the bill; and 
error is assigned on the action of the court in direct- 
ing the verdict. 

The evidence in the record however clearly justi- 
fied the court in directing the verdict. It appears from 
the evidence that while the parties lived separate 
end apart nearly all the time, and for more than two 
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years prior to the filing of the bill, the separations of 
the parties, one from the other, was either mutually 
acquiesced in by them, or was the result of quarrels 
or disagreements concerning their marital relations 
and their respective conjugal rights and obligations; 
but the evidence does not show that the appellee will- 
fully deserted the appellant as charged in the bill of 
complaint . 

We are of opinion therefore, that the court prop- 
erly directed a verdict of not guilty, and the order 
dismissing the bill is affirmed. 

Affirmed . 
Page 2 
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Maude A. Lindsey, Appellee. 
VS. 
John H, Lindsey, Appellant, 
Appeal from City Court Canton, Fulton County. 
NIEHAUS, J. 

In this case an appeal is prosecuted by the appel- 
lant, John H. Lindsey, from an order of the city court 
or Canton, in a separate maintenance proceeding to 
procure support for the appellant’s wife, Maude A. 
Lindsey. pendente lite. The court’s order requires 
the avpellant to pay $12.50 per week; also requires 
{he apvellant to pay $50.00 solicitor’s fees and $25.00 
for suit money. 

It is contended on appeal that the allowance of 
12.50 per week for the temporary support of appel- 
lee is contrary to the facts and not warranted by the 
law, and because the support of the minor child is in- 
cluded in the order; also. that there is no warrant in 
the law of this kind of proceeding for the allowances 
made. 

The bill of complaint field by the appellee charges 
that her husband the appellant, has been guilty of 
adultery; and that he has wilfully deserted and 
abandoned her; and that she is living. separate and 
apart ‘rom her husband without her fault; and that 
slie is without means of support for herself and the 
‘ninor child of the parties; and without money to 
eroseeate her suit. 

It is clear, from the averments of the bill that the 
appellee is in need of money and means for her main- 
tenance and support during the pendency of her suit, 
and for solicitor’s fees and suit money to enable her 
fo properly prosecute her suit. The statute provides 
im Sec. 1 of the Act concerning separate maintenance, 
{nat an allowance may be made to enable a wife to 
prosecute her suit, as in suits for divorce. Chap. 68, 
Sec. 22 Cahill’s Revised Statutes, Sec. 15 of the Di- 
voree Avt provides, that: 
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‘Tn all cases of divoree. the 
court may require the husband to pay to the wife or 
vav iufo court for her use during the pendency of the 
-uit such sum or sums of money as may enable her to 
~rints in or defend the suit; and in every suit for a 
sivoree the wife. when it is just and equitable, will 
be eni:tled to alimony during the pendency of the 
suit.’’ It is true that the appellant denies the allega- 
tions of the bill of the complaint; but the merits of 
the appellee’s cause of action are not a subject of 
inquiry and cannot be determined on a motion or peti- 
ton faz temporary alimony, soliciter’s fees, or suit 
money, to enable her to prosecute her suit. Harding 
v. Harding 144 Ill. 588: Cooper v. Cooper 185 Ill. . 
165: Reisschneider v. Reisschneider 241 Ill. 92; Nel- 
Son v Nelson 219 Ill. App. 571. The appellant con- 
tends. that it was error to include the minor child of 
tne parties in the provision for support of the wife. 
Vechriecally there may be some ground for the appel- 
taut’s contention; under the statute, however, if the 
cusband abandons his wife, as alleged in the bill of 
.omplaint. the wife is entitled to the custody of the 
runor 2hildren unless a court of competent jurisdic- 
400, "on application for that purpose, shall other- 
wise «rect. Chap. 68, See. 16, Cahill’s Revised Stat- 
utes; but it muts also be pointed out, that in this case 
the child was left by the appellant in the eustody of 

Jus ws'e. who was thereby put in position where she 
had to look after the support of the child for which 
ine anvellant was legally liable; and that under these 
circumstanees the support of the child could only be 
effeetuated through the mother; and by an allowance 
+o th: mother; and it clearly appears also that the 
uppellant recognized this fact by having made some 
payments to the mother for that purpose. The sup- 
port oy the child in this situation is necessarily bound 
ap with, and has become a part of the provision to be 
meade for the support of the mother during the pen- 
leney cf the suit; Low vs. Low, 133 Ill. App. 613. 
We are therefore of the opinion that the court did not 
err in that feature of the ease. Moreover the amount 
allowed for support and maintenance is not more than 
shoul.} have been allowed for the support and main- 
.enance of the appellee alone, taking into considera- 
tion the earnings and admitted net income of the 
awpel'ant, as disclosed by the record. 
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We find no reversible error in the order, and for 
the reasons stated, the order is affirmed. 


Affirmed. 
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Gen. No. 8026 Agenda No. 14 
Oetober Term, 1926 
W. J. Lateer, Appellee, 
vs. 
Jennie C. Neil, et al, Appellants. 
Appeal from the Circuit Court of Shelby Countv. 
SHURTLEFF, J. 

This is an appeal from the order of the Cireuit 
Court of Shelby County, denying appellants’ motion 
to open a judgment entered in vacation in said court 
upon June 1, 1926, in favor of appellee and against 
appellants and asking leave to plead and to stay ex- 
ecution. It appears from the transcript of the record 
presented to this court that after the entry of said 
judgement on August 2, 1926, appellants presented 
their said motion and submitted certain affidavits in 
support thereof, and that on August 13th the court 
entered a final order denying said motion, granting 
an appeal, and entered an order:-that a bill of excep- 
tions be presented within forty-five days, but no bill 
of exceptions was ever presented or approved, and 
none appears in the record. There is, therefore, 
nothing before this court other than the common 
law record. However meritorious appellants’ defense 
ruay be to the note in question, presented by the affi- 
Gavits accompanying said motion, the affidavits are 
uot before the court on this appeal and can only be 
made a part of the record by a bill of exceptions. 

In Peter Hand Brewing Co. v. Nauseda et al, 210 
Ji. App. 154, it was held: ‘‘The abstract, which is the 
pleading of the defendants, contains the affidavits 
vead upon the hearing of the motion to open the judg- 
ment. These have no place in the statutory record, 

Page 1 


AN 













OCD whan, | , 
a cer it ait dots 

rollogrb. raptind:, Gus tt 

a | 

“sive ity) to fou i re) I 

rnin) edtode ter dar70t tide! Dm ail wort lnsupcy 7 

4 A ora, rT 

jist) oft to hae alt mot ‘thange ee al. wet ae 

stalion ‘eigen aaa heaeity! eee 9, io 



















ietie prays: Sat tacit to shad a’ Aen rt sis 
ty yore od fetal papley ot erwil ytebAaen bin’ adsinllot 
hates " pt ts ieee oath 1aerOh ‘eons Ww avdseoe 


PuH09 “ite yest ek 1: an “Stn 
patter SOOO kine auiroh, vatirg: 
4929 to tfid 8 tai, “oD sa We. Soiree Date 
Wid at tad axab all “vio ities Dobie 


ba 





but belong in the bill of exceptions. As the latter doe- 
winent has been stricken we are not privileged to ex- 
amine or review these affidavits and consequently are 
not at liberty to decide their probative force, but must 
assume that the ruling of the trial judge on the mo- 
tion was correct and not in the condition of the rec- 
crd subject to challenge. Horn v. Neu, 63 Il. 539; 
Alward v. Harper, 253 Ill. 294; People v. Board of 
Review of Cook County, 263 Ill. 326. 

“‘In the condition of the record before us the 
jugment must be affirmed. Schwartz v. Brinks Chi- 
cago City Exp. Co., 198 Ill. App. 381.’’ 

To the same effect is ©. R. I. & P. Ry. Co. v. 
Town of Calumet 151 Ill. 515. 

Finding no error in the statutory or common law 
record, the judgment of the Cireuit Court of Shelby 


County is affirmed. 
Affirmed. 
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Gen. No. 8096 Agenda No. 32 
October Term, A. D. 1926 
Columbia Weighine Machine Company, Appellant, 
v. 
Alvin, Henkel and Enno Henkel, Partners, ete., 
Appellees. 
Appeal from the Cireuit Court of Montgomery County 
SHURTLEFF, J. 

Appellant brought its suit in assumpsit in the 
Montgomery County Cireuit Court against appellees, 
to recover the contract price of one Columbia mirror 
weighing machine. The declaration contained a spec- 
ial count and the common counts. The special count 
alleged that appellees, partners, made and delivered 
to appellant the instrument sued upon, as follows: 

““You may ship us one Columbia Mirror Weigh- 

ing Machine. It is sold to us with the understand- 
ing that we may return to you at any time within 
thirty days from the date of arrival of the ma- 
chine, instead of paying the purchase price. Re- 
turn shipment to be made to above address, by 
freight. Should we not ship it back to you within 
thirty days from the date of its arrival, we will 
pay you the purchase price of one hundred and 
fifty dollars, fifteen dollars per month until paid, 
first payment to be made within forty days from 
date of the arrival of the machine. Should we be 
. two monthly payments in arrears at any time the 
entire unpaid balance of the purchase price shall 
become due, with attorneys fees amounting to 20 
per cent of the sum in default.’’ 
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There was a plea of the general issue and de- 
fendants gave notice in writing that they would give 
in evidence on the trial that they did, within thirty 
days from the date of the arrival of the machine, de- 
liver the machine to the plaintiff, and that they would 
further give in evidence a breach of warranty, partial 
failure of consideration, that the said article did not 
comply with the warranty and that said machine was- 
defective, of poor material and would not weigh prop- 
erly, and was not fitted to do the work for which it 
was intended. 

There was a trial by jury and verdict and judg- 
ment for the defendants, appellees in this court, and 
appellant has brought the record to this court for re- 
view. 

Upon the trial, appellees, without objection, of- 
fered proofs tending to show that on December 20, 
1924, and within thirty days after the receipt of said 
machine, appellees instructed their drayman to take 
the machine and reship it to appellant, and that the 
machine was taken from appellees’ place of business 
on December 23 or 24, 1924, and billed by the drayman 
to appellant at New York, at the railway station on 
January 5, 1925, and that said machine was reship- 
ped, the delay being accounted for by the testimony, 
tending to show that on December 20 or 21, 1924, 
there was a violent sleet, wind and snow storm in 
that immediate vicinity and generally in that section, 
which blew down trees, limbs, poles and 'resulting 
that, for a considerable time thereafter, traffic upon 
the railroad and upon the streets of Nokomis, where 
appellees were located in business, was effectually 
blocked, and the storm is described in some of the 
testimony as being wunusualy severe and practically 
unheard of in that section. It was shown by some 
testimony, uncontradicted, that the machine was ship- 
ped as soon as it reasonably could be shipped after 
the storm, Appellant objected to none of this testi- 
mony but, in a spirited manner, 
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cross-examined the wit- 
nesses in an effort to minimize the effect of the storm. 
Appellant and appellees tried the case and offered in- 
structions, which were given to the jury, upon the 
theory that the issue was whether the reshipment of 
the machine was delayed by the act of God. The court 
instructed the jury on the part of the plaintiff, appel- 
lant: 

“‘Tf the jury believe from the evidence that the 
written agreement between the parties was that the 
defendants were not to keep the weighing machine in 
question, unless it suited them, and that they had the 
privilege of returning to the plaintiff if they did not 
want it, within thirty days from the date that they 
received it, that then the defendants were bound to 
return the machine within the thirty days, as provided 
in said, agreement, unless prevented by the act of God, 
or public safety or unavoidable accident, and if they 
did not do so the defendants will be held to have elec- 
ted to keep the machine and pay for it at the agreed 
price. ’?’ 

Appellees’ instructions were of a similar purport. 
No objection was made to any of this testimony until 
the close of all the testimony when appellant moved 
to exclude all of the testimony concerning the inability 
to return the machine on account of the inclemency of 
the weather on the ground it was not set up by spec- 
ial plea. This the court denied. Appellant now con- 
tends that he was taken by surprise at the introduc- 
tion of this testimony and that the inability to return 
the machine by reason of the act of God does not 
come within the purview of the pleadings in the ease 
and, therefore, appellant asks for a new trial. 

In Wheeler v. C. & W. 1. R. R. Co., 267 Ill. 
325, the court held: ‘‘Where both parties to a suit 
submit instructions declaring the rules of law applic- 
able to the facts proven and request the jury to re- 
turn their verdict in accordance with those rules of 
law as applied to the facts proven, neither party can 
be heard to complain that such facts were not within 
the scope of the allega- 
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tions of the pleadings un- 
der which those facts were permitted to be proven. 
(Illinois Steel Co. v. Novak, 184 Ill. 501; Illinois Cen- 
tral Railroad Co. v. Latimer, 128 id. 163; Chicago & 
Alton Railroad Co. v. Harrington, 193 id. 9: Donk 
Bros. Coal Co. v. Stroetter, 229 id. 134.)”’ 

A new trial cannot be granted upon the ground 
stated. 

Appellant, in a motion for a new trial in the court 
below, presented an affidavit made by counsel for ap- 
pellant, presenting certain facts as to the weather in 
December, 1924, as newly discovered evidence, which, 
as stated in the affidavit, an observer of the weather 
conditions would swear to upon another trial as a 
witness. We have read the affidavit and it states mere- 
ly cumulative proof and conclusions. ‘‘There were 
no unusual conditions of weather in said county which 
were superhuman or in opposition to the act of man,’’ 
is net the statement of a fact but a mere conclusion: 
but the affidavit does state that there was a sleet 
storm on December 19, 1924. Appellant cannot claim 
to have been taken by surprise on the trial when he 
made no objection to the testimony and joined in the 
issue upon which the case was tried. 

No other errors are pointed out that wonld war- 
rant a reversal of the judgment and it is, therefore, 
affirmed. 

Affirmed. 
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General No. 8027 Agenda No. 15 
October Term, A. D. 1926 
Bloomington Auto Sales Company, et al, Appellees 
vs. 

Indemnity Company of America, a Corporation, 
Appellant 
Appeal from MeLean 

NIEHAUS, J. 

In this case the appellees, Walter Ritchie and J. 
E. Wyckoff, co-partners under the name of the 
Bloomington Auto Sales Company, filed a_ bill in 
equity to reform an insurance policy, known as a 
garage policy, which it is averred was issued to them 
as owners of a garage, to insure them, and each of 
them, against liability incurred by the driving of any 
car by them or by their workmen and employes, in 
connection with their garage business; or in conse- 
quence of the driving of any automobile owned by 
either one as an individual, when driven either by him- 
self, or by any member of the family. 

It is averred, that the policy inadvertently and 
by mutual mistake contains the word ‘‘corporation’’ 
instead of ‘‘co-partnership’’ in connection with the 
name Bloomington Auto Sales Company; and that the 
name of one of the partners, who was to be insured, 
namely, J. EH. Wyckoff, is not contained in the policy; 
but was inadvertently omitted; also, that the so called 
family rider, which was to be attached to the policy 
for the purpose of insuring the individual members 
of the firm and members of their families against lia- 
bility, was inadvertently omitted and not attached to 
the policy, by mistake. The bill prays, that the policy 
of insurance in question be corrected, so that the 
Bloomington Auto Sales Company insured thereby, be 
described as a co-partnership instead of a corporation; 
and that the correct name of one of the co-partners, 
J. E. Wyckoff, be inserted therein; and that the 
‘family rider’? be attached to the policy. The 
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appellant filed an answer to the bill, denying the ma- 
terial averments of the bill, and the right of the ap- 
pellees to have the policy corrected and reformed. 
When the cause was at issue, it was referred to the 
Master to take the proofs and report the same togeth- 
er with his conclusions, which was done. The Master 
found that the appellees were entitled to the relief 
prayed for, and the appellant filed objections to the 
Master’s report, which were afterwards ordered to 
stand as exceptions. Upon the hearing of the excep- 
tions, by the chancellor, they were overruled, and a 
decree entered granting the relief prayed for. This 
appeal is prosecuted from the decree. 

It is contended by the appellant as grounds for 
reversal of the decree, that ‘the evidence does not dis- 
close a mutual mistake; that the mistake alleged by 
the complainant if it existed has been waived; that 
the terms of the policy as written have been accepted 
and ratified by the complainant; that the complainants 
are estopped from asking the relief prayed for; and 
that the complainants are barred from the relief 
prayed for by negligence.’ 

The facts upon which the decree is based are 
found in the decree, namely: 


‘““That the complainants, J. E. Wyckoff and 
Walter Ritchie were, during the entire year of 1921, 
partners doing business under a co-partnership name 
or trade name of Bloomington Auto Sales Co. That 
said business known as the Bloomington Auto Sales 
Co. was established in 1919 as a co-partnership, the 
members thereof being Walter Ritchie and Guy Wyck- 
off, and that the complainant J. E. Wyckoff became 
a member of said co-partnership January 1, 1920, and 
that from January 1, 1921, said partnership consisted 
of Walter Ritchie and J. E. Wyckoff. That said 
partnership was engaged in the automobile and garage 
business in the City of Bloomington at 405 West 
Washington street during all said time from its incep- 
tion. 

The Court doth further find that Freese & Com- 
pany, Inc., was the agent of the defendant, located 
in the City of Bloomington, Illinois, with full author- 
ity from said defendant to sell its insurance, to solicit 
business for said defendant, to collect premiums, to 
investigate losses and liabilities and such general 
powers as insurance agents usually and customarily 
have. That said Freese & Company, Inc., did not at 
any time act as agents and were not authorized to act 
as agents for the complainants or any of said com- 
plainants. That the predecessors of Freese & Com- 
pany, Inc., who likewise represented said defendant 
were the Freese Insurance Agency, and Freese, Clark 
& Company. 
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That most of the personnel and offi- 
cers of said agency were the same from 1919 until the 
date of the filing of the bill. 

That April 19, 1919, the defendant, through its 
duly authorized agent, Freese, Clark & Company, 
issued a policy of insurance tor said business of 
Bloomington Auto Sales Co. and named the insured 
in said policy as Guy Wyckoff and Walter Ritchie 
doing business as Bloomington Auto Sales Co. That 
said “policy on insurance then issued indemnified the 
insured against all liability for injuries received, all 
persons in the service or employ of the assured, en- 
saged in or connected with the operations of said bus- 
imess, to whom compensation of any nature is paid or 
allowed, ineluding loaders, material handlers, time- 
keepers, salesmen, demonstrators, mechanics, washers, 
chautfeurs, office force and all others, and to cover 
accidents resulting from the use of any automobile by 
the assured, if an individual, by a partner, if a co-part- 
nership, by an executive officer, if the assured is a 
corporation, and also said policy had attached to it 
a rider known as a ‘‘family rider’’ whereby it was 
agreed by the insurance company that the policy ex- 
tended to cover the private and personal interests of 
the said copartners due to the operation of any car 
owned or driven by, them and their immediate fam- 
ilies. That the premium for said insurance was based 
upon the payroll of said business and included the 
sum of $1,500.00 for each partner of said business and 
$1,500.00 for each salesman, and that the premium 
was based upon the estimated payroll at or about the 
time of the issuance of said policy, and which estimate 
was at the end of the year verified and the correct 
amount of the payroll taken as the basis for the 
charge of the premium, the rate being $2.10 for every 
$100.00 of said payroll. 

That on April 19, 1920, being the date of the 
termination of the first ‘policy, a new policy was issued 
by said defendant, said new policy being practically a 
duplicate of the prior policy, changing the date of the 
issuance and the expiration, but in its essential parts 
hke the first policy, That at the time of the issuance 
of said second policy, an estimate of the payroll was 
again made and the premium rate charged _ being 
$1.50 per $100.00 for personal injury or liability and 
$.60 for property damage liability, or a total of $2.10 

and that the total amount of premium upon said es- 

timated payroll was $105.00. That on May 5, 1921, 
an audit was made by the local agency of said payroll 
and on said audit of the payroll an addition of $40.96 
was made to the premium, making the total prem- 
ium at said time $145.96. That on June 1, 1921, an- 
other audit was made of said payroll and at the said 
time there was added $115.50, making the total prem- 
ium on said payroll as audited $261.46. 

That upon the 19th day of March, 1921, Freese 
& Company, Inc., the authorized agents of. said de- 
fendant, for the purpose of again issuing insurance 
covering the liability of the said business and the part- 
ners thereof, prepared a Schedule of Statements, the 
policy to be issued under said statement to be for 
twelve calendar months beginning at noon on the 19th 
day of April, 1921, and ending ‘at noon on the 19th 
dav of April, 1929. That said statement was signed. 
“Breese & Company, Inc., authorized agents, Bloom- 
ington, Ilinois.’’ That the said agents of the de- 
fendant in preparing said statement described the 
assured,—‘ Bloomington Auto Sales Co.’’; the ad- 
dress of the assured as ‘405 W. Washington street, 
Bloomington, Tll.,’? and in answering inquiry three 
of said Statement as to whether the insured is an in- 
dividual, corporation, partnership, trustee, assignee or 
receiver, stated that it was a corporation. That said 
statement also included ite cinented pay- 
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roll and in- 
cluded therein in said estimate $1,500.00 for two offi- 
cers or proprietors, $1,500.00 for one salesman, $900 
for office and clerical help and $5,000.00 for all other 
employes, and fixed the rate of premium at $1.50 for 
personal injury and $.60 for property, damage, said 
total of $2.10 being payable as premium for every 
$100.00 of payroll, and that the total premium as es- 
timated at $218.40. And that said premium on esti- 
mated payroll was paid by said J. E. Wyckoff and 
Walter Ritchie, doing business under the trade name 
ot Bloomington Auto Sales Co. That i inquiry No. 10 
of said Statement, and answer to said inquiry therein 
contained were as follows: ‘‘No accident has been 
caused by an automobile owned or driven by the as- 
sured and no claim has ever been made against as- 
sured as result of such an accident, except’? —‘‘ None 
except known to company.’’ That there had been some 
small claims adjusted by the defendant company for 
said co-partnership prior thereto. Said statement fur- 
ther provided that the policy was written on the basis 
of an annual adjustment of the actual compensation 
for such period as provided for by the policy. That 
said statement was not signed by any of the com- 
plainants and the facts therein stated were unknown 
to the complainants. 

The Court doth further find that immediately 
prior to the date of said last mentioned Schedule of 
Statements, Ralph Freese as representative of Freese 
& Company, Inc., called upon the complainant J. EH. 
Wyckoff in order to procure from him an estimated 
payroll of said business for the ensuing year, so as 
to incorporate the same in said statement and for the 
purpose of the issuance of the new policy. That said 
J. E. Wyckoff then gave to him an estimate of said 
payroll and told him that there were two partners and 
that $1,500.00 was to represent the services of the 
said J. EK. Wyckoff, $1,500.00 to represent the ser- 
vices of Walter Ritchie, $1,500.00 for one salesman, 
and the balance of the payroll was estimated upon 
the payroll check book. And that said J. R. Wyckoff 
made inquiry of Mr. Dobbins (of Freese & Co.) as to 
whether the said policy would cover and insure him 
against all liability for the operation of the automo- 
bile personally owned by him and that said Dobbins 
then and there told him that it would cover all lia- 
bility of both J. EH. Wyckoff and Walter Ritchie 
while operating their own automobile or while the 
same was being operated by any member of their re- 
spective families, and that said representation was 
relied upon by said J. E. Wyckoff. | ‘ 

The Court doth further find that in the making 
out of the Schedule of the Statements by, said Freese 
& Company, Incorporated, through the inadvertence 
of the scribner, one of the members of said Freese & 
Company, Inc., the assured was described as a corpor- 
ation when, in fact, it should have been described as 
a co- partnership, and that the policy of insurance is- 
sued by the defendant in compliance with said state- 
ment described the assured as Bloomington Auto Sales 
Co., and further described the assured as a corpora- 
tion 

The Court doth further find that there was no 
corporation engaged in the automobile or garage 
business in the City of Bloomington at the same time 
by the name of Bloomington ‘Auto Sales Co., and 
that the only Bloomington. Auto Sales Co. operating 
any business in the city of Bloomington was the co- 
partnership business of J. E. Wyckoff and Walter 
Ritchie doing business under the trade name of 
Bloomington “Auto Sales Co. That the pay roll upon 
which the premium was estimated was the payroll of 
the co-partnership of Walter Ritchie and J. E. Wyck- 
off doing business as the Bloomington Auto Sales Co., 
and that the premium was paid by said co-partnership, 
and that the eqaporation eon as 
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the Bloomington 
Auto Sales Co. had no employes, no property and no 
business of any kind or character at the time of the 
issuance of said policy. 

The Court doth further find that in the early part 
of 1920, the parties interested in said co-partnership 
applied for a charter for a corporation under the name 
of Bloomington Auto Sales Co., and that the charter 
was then issued, but that nothing further was done 
in reference to turning over said business to said cor- 
poration, no officers were elected of said corporation, 
and that while it was the intention at some future 
date to turn the business over to said corporation, 
said plan was not followed at said time. That said 
corporation was not functioning and did no business, 
had no property, no employes, no payroll, until Jan- 
uary 1, 1922. That on January 1, 1922, said co-part- 
nership finally carried out their plan and transferred 
the assets of said co-partnership and the business 
over to the said corporation. And that from the time 
of the issuance of the said charter, the early part of 
1920, until January 1, 1922, said corporation was dor- 
mant and had no interest of any kind whatsoever in 
the business of said co-partnership, which was then 
conducted under the trade name of Bloomington Auto 
Sales Co. 

The Court finds that the policy of insurance coun- 
tersigened at Bloomington, Illinois, the 19th day of 
April, 1921, issued by the defendant, being Policy No. 
G-6070, and known as complainants’ ‘‘Exhibit B’’ in 
this cause was through inadvertence, accident and mu- 
tual mistake issued to Bloomington Auto Sales Co., 
when in fact the name of the assured should have been 
and was intended to be J. E. Wyckoff and Walter 
Ritchie, doing business under the trade name of 
Bloomington Auto Sales Co. And that the deserip- 
tion of the assured in said pelicy, paragraph three, 
under the title ‘‘Schedule of Statements’’ wherein it 
is stated that the assured is a corporation was by in- 
advertence, accident and mutual mistake described as 
a corporation in place of a co-partnership. 

The Court doth also find that through inadvert- 
ence, accident and mutual mistake the family rider 
was not affixed or attached to said policy, though the 
premium collected therefor included the risk of in- 
demnifying or insuring the said J. E. Wyckoff and 
Walter Ritchie against all liability arising out of any 
personal injury or property loss caused to any other 
person by reason of the operation of automobiles 
owned by either of said co-partners. while driven by 
cee of said co-partners or by members of their fam- 
ilies. 

The Court doth further find that the said policy 
issued by the said defendant is known as a garage 
policy and that during said entire period said Freese 

Company, Inc., as agents for said defendant, issued 
like policies to other owners of garages in the City 
of Bloomington and that said indemnity against liabil- 
ity of the members of the co-partnership as contained 
in the family rider, was attached to the policies issued 
by them during the said period to all other garage 
owners which they insured and for which a like pre- 
mium was collected as was collected from the co-part- 
nership of the complainants, and that it was the intent 
and purpose of Freese & Company, Inc., as authorized 
agents of said defendant, to attach such rider upon 
the policy above described. : 

The Court doth further find that the errors, dis- 
erepancies and omissions aforesaid were not  discov- 
ered by the complainants or any of them until some- 
time after December 17, 1921.”’ 


The findings of fact in the decree are sustained by 
the proofs in the cause, which clearly show that the 
name of J. E. Wyckoff as a partner was inadvertently 
omitted, and that 
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the failure to attach the family 
rider was also the result of inadvertence and mutual 
mistakes as well as the substitution of the word cor- 
poration for co-partnership in the policy in connec- 
tion with the firm name. It is well settled that where 
parties to a contract of insurance through inadvert- 
ence make a mistake in the name of the insured, or 
in the description of the property insured, or where 
the policies of insurance do not insure the persons or 
interests intended to be insured, a court of equity may 
be resorted to, to correct the mistake. German Fire 
Insurance Co. v. Gueck 130 Ill. 345; Home Ins & 
Banking Co. v. Myer 93 Ill. 271; Robinson v. Union 
Automobile 198 NW 166; Keith v. Globe Ins. Co. 52 
Til. 518; Cook v Winchester Fire Arms Co. 82 NW 
315; Mercantile Ins Co. v. Jaynes 87 Il]. 199; Conti- 
nental Ins. Co. v. Ruckman 127 Ill. 364; Snell v. 
Atlantic Fire Ins. Co. 98 US 85. And it is no bar 
to a reformation of a policy that the suit is maintained 
after a loss has occurred which would fall within the 
terms of the policy as reformed. German Fire Insur- 
ance Co. v. Gueck supra; Mercantile Ins. Co. v. 
Jaynes; supra; Snell v. Atlantic Fire Ins. Co. supra; 
Equitable Safety Ins. Co. v. Hearne 22 US (L. Hd.) 
398 ;Graves v. Boston Marine Ins. Co. 2 US (L.Ed.) 
324; 14 R. C. L. 208. 

The record does not disclose any evidence of 
waiver by the appellees of their equitable right to a 
correction of the policy; nor is there any evidence 
which might invoke the principle of estoppel. 

For the reasons stated, the decree is affirmed. 

Affirmed. 
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General No. 8034 Agenda No. 39 
October Term, A. D. 1926 
Bessie Ervin and Tymore Feeback, Plaintiffs in Error 
VS. 
People of the State of Illinois, Defendants in Error. 
Error to County Court Vermilion County. 
NIEHAUS, J. 

In this case, an information was filed in the coun- 
ty court of Vermilion county under Section 11 of the 
Criminal Code, charging the plaintiffs in error, Bes- 
sie Ervin and Tymore Feeback, with unlawfully living 
together in an open state of adultery. A plea of not 
guilty was entered to the information, and thereupon 
a trial was had which resulted in a verdict finding the 
plaintiffs in error guilty, and they were ordered to 
pay a fine of $100.00 each and costs of suit. A writ of 
error 1s prosecuted from the judgment of conviction. 

The principal errors assigned are in reference to 
instructions given for the People. One of these in- 
structions is as follows: ‘‘The court instructs the jury 
as a matter of law that guilt may be shown either by 
direct evidence, or by circumstances from which, ac- 
cording to the usual laws of reason and common ex- 
perience, guilt is clearly inferable. When these cir- 
cumstances are shown the presumption of guilt dis- 
places the presumption of innocence.’’ This instruc- 
tion is erroneous. While it is true that guilt may be 
shown by circumstances appearing in evidence which 
satisfy the jury of the defendant’s guilt beyond a rea- 
sonable doubt, the guilt must be inferable from the 
circumstances in evidence and not from any usual 
laws of reason, or from common experience; further- 
more the presumption of innocence is not displaced 
by such circumstances, and the presumption of guilt 
does not displace the presumption of innocence when. 
such circumstances are shown; but a defendant is en- 
titled to the benefit of the presumption of innocence 
all through the trial, 
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until the presumption of inno- 
cence is displaced by evidence of guilt which satisfies 
the jury beyond a reasonable doubt that the defendant 
is guilty of the offense charged. People v. Foster 288 
Tl. 371. The seventh instruction given for the People 
is as follows: ‘‘The court instructs the jury that the 
offense of adultery is sufficiently proved by cireum- 
stances which raise the presumption of cohabitation 
and unlawful intimacy.’’ While this instruction is in 
the language of the statute, it is nevertheless mislead- 
ing in that the jury could readily infer from the in- 
struction that the offense with which the plaintiffs in 
error were charged was the commission of an act of 
adultery; and that the proof which the statute in- 
tended should be regarded as sufficient to prove an 
act of adultery would be sufficient proof also of guilt 
of the plaintiffs in error of the defense charged, which 
was a living together in an open state of adultery; 
the proof of adultery is only one of the essential ele- 
ments of proof to sutsain a conviction. In the case 
of Miner v. The People, 58 Ill. 58, the point under 
consideration was passed upon by the Supreme Court; 
and the court there said: ‘‘The crime of adultery can 
not be sustained by proof of the familiarities shown 
on the trial, or a single act of illicit intercourse, or a 
number of acts. The language of the statute is, ‘an 
open state of adultery.’ The living together must be 
open and notorious, ag if the relation of husband and 
wife existed. The illicit intercourse must be habit- 
ual.’’ The commission of adultery alone, however im- 
moral, is not sufficient to sustain a conviction for the 
offense as defined by our statute; it is the open living 
together by the parties, in a state of adultery, which 
constitutes the offense. People v. Moreland 186 III. 
App. 562. 
For the errors indicated, the judgment of con- 
viction is reversed and the cause remanded. 
Reversed and remanded. 
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General No. 8043. Agenda No. 24 
October Term, A. D. 1926 


Frank E. Yeazel, Appellant. 
vs. 
Frank Bowman, Appellee. 


Appeal from Vermillion 
Niehaus, J. 


In this case the appellee Frank Bowman, obtained a 
judgment by confession in the Vermillion County circuit 
court against the appellant Frank E. Yeazel and others; 
on a $2000.00 judgment note which he held as collateral 
security for the payment of indebtedness due him from 
the Alvin Grain and Electric Company. The judgment 
rendered was thereafter opened, and appellant was given 
leave to plead his alleged defense thereto. He filed the 
general issue and a special plea, setting up his defense; 
but the court sustained a demurrer to the special plea 
filed; thereupon appellant by leave of court withdrew 
the general issue and filed an amended special plea. The 
court sustained a demurrer to the amended plea; and the 
appellant elected to stand by his amended special plea; 
whereupon the court ordered the judgment to stand as 
originally entered. An appeal is now prosecuted from 
the judgment; and error is assigned on sustaining the 
demurrer to appellant’s amended special plea. 

It appears from the averments in the special plea, 
that the Alvin Grain & Electric Company, of which the 
appellant was the president and principal stock holder, 
and which was in the grain and electric lighting business 
at Alvin, Illinois, had become financially embarrassed 
because of a large amount of outstanding indebtedness; 


some of which indebtedness was in the form ‘of judgment 


notes of the company, which had been signed by William . 


A. Yeazel and Ellen Yeazel, the father and mother of 
appellant, as sureties; also other notes signed by other 
parties 
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as sureties or accommodation makers for the 
Alvin Grain & Electric Company; also an indebtedness to 
the Farmers National Bank of Rossville, Illinois, which 
was sescured by chattel mortgage on the grain elevator 
of the company and machinery and equipment connected 
therewith. The company also owed anumber of debts 
which were unsecured. On April 16, 1921, the company 
in order to satisfy the different secured creditors, and to 
delay any attempt on the part of creditors to seek 
immediate satisfaction of their claims, and so as to enable 
it to continue business, made an adjustment of its 
financial affairs for that purpose and a contract was 
entered into in writing, which took into account the liens 
and securities held by the different. creditors; the property 
of the company and of the appellant; and the property of 
Willaim A. and Ellen Yeazel, who were liable as 
accommodation makers and sureities on notes represent- 
ing the largest part of the indebtedness of the company. 
This contract was entered into on April 16, 1921, by the 
Alvinn Grain & Electric Company, the appellant 
and William A. and KHlien Yeazel as_ parties 
of the first part; certain creditors therein named, 
including the appellee, were parties of the 
second part; and the Commercial Trust & Savings Bank 
of Danville, Illinois, as trustee, was party of the third 
part. The contract referred to, sets out certain items of 
indebtedness of the company, and the different persons 
or corporations holding such indebtedness; and the 
securities if any which they held respectively. Contract 
refers to the indebtednéss held by the appellee, as 
tollows: 
(e) Frank Bowman 2,000.00 
Signed by said Company 
and Frank Yeazel 
Frank Bowman 2,000.00 

Signed by said Company, 

Frank Yeazel, William 

A. and Ellen Yeazel. 

The last note bearing a 

credit of $1,500.00. 
This contract recites, that the first parties were indebted 
to the second parties in divers amounts; and that all of 
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obligations were the debts of said company, and the said 
appellant; and that certan portions of said debts were 
secured by said William A. and Ellen Yeazel; that the 
appellant was the owner of all the capital stock of the 
company; and that the said first parties were desirous 
that all claims and debts of the creditors be placed under 
the control and management of one person to be designat- 
ed as trustee; and to give security for the payment of 
several amounts of indebtedness; and to arrange for 
carrying on the business of the company under the super- 
vision of the trustee. And it was stipulated in the con- 
tract that William A. Yeazel and Ellen Yeazel, were to 
execute and deliver to the trustee a trust deed for Thirty- 
five thousand ($35,000.00) dollars on 3484 acres of land 
which they owned in Vermillion county, for the purpose 
of securing the parties of the second part who held notes 
bearing the signatures of William A. and Ellen Yeazel for 
the several amounts due such parties, as specified in the 
agreement; and William A. and Ellen Yeazel agreed to 
convey by warranty deed to the trustee, the 3484 acres 
of land referred to, which deed however was not to be 
recorded until the conditions mentioned in the contract 
were performed; and it was also stipulated in the contract 
that the trustee would endeavor to negotiate a loan on 
said land or such part thereof as would be necessary, and 
in an amount sufficient to purchase the chattel mortgage 
held by the Farmers National Bank of Rossville; and to 
raise money sufficient to operate and carry on the busi- 
ness of said company; and to discharge other pressiing 
indebtednesss as might be necessary to pay, upon finding 
a person who was ready to loan said money, the same to 
be borrowed upon the mortgage and note of said William 
A. and Ellen Yeazel, as a first lien upon said land; and in 
the event, that such a loan was made, the proceeds were 
to be paid to the trustee; and upon receiving the money 
derived from said loan, the trustee was authorized to 
release said trust deed for Thirty-five thousand ($35,00.- 
00) dollars, but not to discharge the indebtedness 
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secured thereby; 
and that upon the procuring of said loan, the said 
warranty deed was to be recorded that the said trustee 
was to acquire the chattel mortgage held by the Farmers 
National Bank of Rossville; and that the said chattel 
mortgage acquired was to be held by said trustee for 
the benefit of the creditors of said first parties as in the 
contract specified; and the appellant agreed to assign 
and transfer to the trustee all the capital stock of the 
company. It is further stipulated in the contract, that 
the trustee be authorized and have power to borrow 
money upon the real estate referred to, in addition to 
the loan above specified, in an amount sufficient to carry 
on the business of the company; and for the purpose of 
borrowing such monies, the trustee was given power and 
authority to make, execute and deliver a mortgage, deed 
of trust, or other security, upon said land conveyed to the 
trustee by William A. and Ellen Yeazel, or of the 
company; and if deemed necessary by the said trustee, 
said trustee was to take the proper steps to sell the 
property of the company, or the interest owned by the 
appellant, and the stock therein, for the purpose of dis- 
charging any and all of said debts. It was further 
stipulated that the trustee in addition to holding the 
title to the property agreed to be conveyed to it, for the 
purpose of securing a loan thereon, should hold said 
property for the purpose of securing the payment of the 
indebtedness to. George Musk, The Farmers National 
Bank, Burwash Bros., S. J. Miller, Philip Cadle, J. 8. 
Christman, and C. J. and C. K. Palmer, out of the prop- 
erty conveyed by said William A. and Ellen Yeazel; and 
by the company and by the appellant; and for the 
purpose of paying the claim of the Farmers National 
Bank of Rossville out of the assets transferred and con- 
veyed by said company; and that the trustee is securing 
said payments of said several amounts due to the last 
mentioned creditors, should save and preserve for them 
and each of them the respective securities against the 
respective first parties that they then held; the trustee 
was 
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also authorized to operate, carry on and manage 
the business of the company; and was given full power 
and authority to sell the plant or property of said 
company, or any part thereof, upon the best terms 
obtainable, and apply the money derived from the sale 
of any of the property owned by the company or the ap- 
pellant, first, toward the payment of any money borrowed 
or raised by said trustee to operate said business, and to 
pay necessary current bills of said company; and the 
balance of the money, if any, received from the sale of 
said property, was to be applied upon the indebtedness 
owed by the first parties to the other parties named in 
the contract, in proportion to their several debts. It 
was also stipulated that all the creditors mentioned in 
the contract as second parties, agreed to extend the time 
of payment of their respective claims for a period of 
one year, and for the purpose of preventing the transfer 
of said notes and for the purpose of facilitating the 
collection of the same, agreed to deposit their notes with 
the trustee and the trustee was to give each of the said 
creditors a receipt therefor. It was also stipulated that 
in case the money owing second parties mentioned in said 
contract was not paid when due, or the interest payments 
not paid when due, and in case the said creditors to whom 
indebtedness was at that time owing was not paid when 
due, under the terms of the contract, then the Trustee 
should have full power and authority and was thereby 
vested by all the parties of said contract, 
with power and authority, after selling all of the 
property coming into its hands from the said company 
and the said Frank Yeazel, and after supplying the pro- 
ceeds thereof in accordance with the priorities specified 
in said contract, and if any balance then remain unpaid, 
then to sell the land conveyed by said William A. and 
Ellen Yeazel, for the payment of the balance of said 
debts, and the said William A. and Ellen Yeazel should 
be first given an opportunity to borrow an amount 
sufficient to discharge all of said debts and if a loan could 
be procured by the said William A. and Ellen 
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Yeazel, for such amount, then the trustee 
should re-convey said real estate above described to them 
and the money derived from such loan, paid direct to said 
trustee and distributed to pay off said debts to the 
creditors mentioned in said contract; but in case the said 
William A. and Ellen Yeazel were unable or refuse to 
borrow, or otherwise raise the money necessary to 
discharge said indebtedness to said trustee, after the 
application of the proceeds of the sale of the property of 
said company, then the trustee should proceed #6 
foreclose the right of redemption of the said William 
A. and Ellen Yeazel, including the allowance of solicitor’s 
fee provided that the said William A. and Ellen Yeazel 
should have ninety (90) days notice, after said debts 
became due to raise the money necessary to discharge the 
lien before foreclosure proceedings should be started. 
That said trustee should have the right to employ counsel 
and said trustee and attorney for said trustee, should 
be paid a resaonable compensation for services rendered. 
Tn case there should be other creditors who hold, notes or 
securities signed by any of the first. parties to said 
contract, such persons might become parties to said 
contract by signing their names thereto at the place 
designated for additional parties, and such persons should 
be entitled to the benefits of the provisions of the 
contract as against the property of such of first parties 
whose names were signed to the notes, which such several 
additional parties might hold, subject, however, to the 
priorities created in said contract in favor of said trustee, 
and subject to all other conditions and provisions in said 
contract. The plea further avers, that the said W. A. and 
Ellen Yeazel, in performance of their part of said 
contract, executed and delivered to the Commericial 
Trust and Savings Bank, of Danville, Illinois, their 
promissory note of April 25, 1921, payable to the order of 
said Bank, for Thirty- five Thousand ($35,000.00) Dollars, 
and at the same time executed and delivered to said Bank 


a trust deed for certain real estate owned by the 
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said W. 
A. and Ellen Yeazel and described in said contract, for the 
purpose of procuring of said second partis to said con- 
tract as held notes bearing the signatures of said W. A. 
and Ellen Yeazel. That at the time of the taking and 
delivering of the said trust deed by the said W. 
A. and Hilen Yeazel, W. A. and Hllen 
Yeazel owned no other property except the real 
real estate mentioned therein except one small lot of 
household goods and farming implements, which did not 
exceed in value, Four Hundred ($400.00) Dollars. That on 
the 16th day of April, 1921, this defendant was the owner 
of all the capital stock of said company, and that said 
capital stock constituted all the property that this 
defendant at that time owned except a small portion of 
household goods, which did not exceed in value Three 
Hundred ($300.00) Dollars. That subsequent to April 16, 
1921, and prior to December 22, 1921, this defendant in 
performance of his part of said contract, assigned and 
transferred to said Bank, as trustee, all the capital stock 
of said company for the purpose set forth in said contract. 
The plea furthed avers that The Farmers National Bank 
of Rossville. Illinois, gave public notice that on the 26th 
day of September. 1921, the Bank would sell, at the hour 
of two o’clock P. M., in accordance to the terms of said 
chattel mortgage of Janurary 13, 1921, all chattels 
included in said mortgage; that on the 24th day of 
September, 1921 the Illinois Electric Company and the 
Duncan Electric Manufacturing Company, being the 
creditors of said Alvin Grain and Electric Company, but 
not partes to the contract of April 16, 1921, filed in the 
Circuit court of Vermillion county, Illinois, a certain bill 
praying for a receiver of said company and to have an 
injunction against the sale of the concrete grain elevator, 
and other chattels included in said mortgage of January 
13, 1921; that a temporary injunction was issued on the 
26th day of September, 1921, as prayed in said bill. The 
plea also avers, that on the 22nd day of December 1921, 


another contract was entered into by the ap- 
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pellant and 
the Alvin Grain & Electric Campany, as parties of the 
first part; and William A. Yeazel and Ellen Yeazel, as 
parties of the second part; and the Illinois Hlectric 
Company, Duncan Electric Manufacturing Company and 
the Rossville Electric Light Company, called electrical 
creditors, as parties of the third part, and certain 
creditors including the appellee, which are denominated as 
secured creditors, under the contract of April 16, 1921, 
as parties of the fourth part; and certain other creditors 
elassified as parties of the fifth part and parties of the 
sixth part and parties of the seventh part and parties of 
the eightth part; and the trustee in the agreement or 
contract of April 16, as party of the ninth part. This 
second contract recites that all parties to this contract 
were desirous of reaching an agreement and settlement 
whereby the interests of all said parties might be adjust 
ed without further litigation and expense; and it sets out 
the various items of indebtedness, and the amounts due 
and owing to the various creditors, including the so called 
electrical creditors; and the amounts due the appellee; 
and makes provision for settling and adjusting the claims 
of the electrical creditors by mortgaging all the projerty 
of the Alvin Grain & Electric Company to secure Twelve 
Thousand ($12,000.00) Dollars of mortgage gold bonds 
which were to be paid over to the electrical creditors in 
discharge of the indebtedness held by them. It also makes 
provision for the payment of the unsecured creditors 
from the proceeds of the sale of the wooden elevator of 
the company, and from the sale of certain corn cribs and 
shelling machinery. It is also stipulated that the parties of 
the seventh part, designated as unsecured creditors, agree 
to accept payment of their several obligations against the 
Alvin Grain & Electric Company, from the proceeds in the 
hands of the trustee at the time of entering into the 
contract, or thereafter coming into its possession from 
the sale of the wooden grain elevator, and the Five 
Hundred ($500.00) Dollars for the corn crib and shelling 
machinery. It is also stipulated that all 
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parties to the 
contract agreed to refrain from filing creditors’ bills, or 
any other action against the Alvin Grain & Electric 
Company, but were to abide by the settlement, compro- 
mise, covenants and agreements therein and thereby 
entered into, as a full, complete and just settlement of 
all the several interests of all the parties thereto; and 
the second contract also contains this provision: That 
it is further understood and agreed by all the parties 
thereto, that the agreement should not change, modify, 
alter or affect the contract of April 16, 1921, except 
insofar as was necessary to carry out the terms of the 
contract of December 22, 1921. And that said contract 
of April 16, 1921, was to remain in full force and effect 
as to all provisions not directly in conflict with the con- 
tract of December 22, 1921. It is also averred in the 
plea, that the parties of the seventh part to said second 
contract were to receive no payment from the trustee 
for the several obligations which they held against the 
Alvin Grain & Electric Company; and it is also averred 
that the appellee, together with other creditors of the 
Alvin Grain & Electric Company, after signing the con- 
tract of April 16, 1921, deposited with the said trustee 
named in said contract, his notes of January 6, 1920 and 
of November 5th, 1920; and left said notes 
with said trustee until the contract had 
been fully executed. It is also averred in the plea, that 
on the 16th day of December, 1922, a cerain bill to fore- 
close a trust deed mentioned in the contract of April 16, 
1921, was filed in the Circuit court of Vermilion County, 
Illinois, to the October term, A. D. 1922: that a decree 
of foreclosure was had in said cause; that according to 
the provisions of said decree, the Master in Chancery of 
Vermilion County, Illinois, sold the premises described 
in said decree and filed his report on the 12th day of 
August, 1924, showing that the premises were sold to one 
Philip Cadle for Twenty-two Thousand Two Hundred 
($22,200.00) Dollars, and showing that said amount was 
Twenty-three Thousand One Hundred Seventy-two 
Dollars and Sixty cents 
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($23,172.60) less than the 
amount of the debt, interest and costs in said cause; that 
the proceeds arising from the sale of said premises were 
paid by said Master in Chancery to the Commercial Trust 
and Savings Bank, as trustee, as aforesaid; that on 
October 30, 1924, said trustee distributed to the secured 
creditors mentioned in the contract of December 22, 1921, 
the proportionate share of each of said creditors; that 
the appellee received at that time, Thirteen Hundred and 
Two Dollars and Thirty cents ($1302.30), the same being 
his share of the sale of said premises, and on January 6, 
1925, the appellee received Six Dollars and Highty-four 
cents ($6.84), from said trustee, the same being the 
appellee’s share of the rents and profits then in the hands 
of said trustee, arising from the premises described in 
said trust deed. It is also averred in said plea that the 
note of April 24, 1919, sisned by this defendant and others 
on which note judgment was entered in this case, is the 
same note that was given by the said Alvin Grain and 
Electric Company as collateral security to said note of 
November 5, 1920; that the said note described in the 
declaration herein was delivered to the plaintiff by the 
Alvin Grain andi Electric Company, for no other considera- 
tion whatsoever except as collateral security of said note 
of November 5, 1920 in the princinal sum of Two 
Thousand ($2600.00) Dollars; that all of said parties to 
said agreement of December 22, 1921, have performed 
their respective obligations as provided in said agreement; 
that all the secured creditors including the plaintiff 
herein, participated in the proceeds of the sale of the 
property of the said William A. and Ellen Yeazel and 
participated in the rents and profits arising from the sale 
of such property, and nothing further remains to be done 
under the agreement of December 22, 1921. 

It was admitted upon the oral argument of this case, 
and upon the production of the original of the contract of 
December 22, 1921, in open court, that the appellee did 
not sign the same; but it is insisted, that the appellee 
became a party 
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to the second contract by participating 
in the settlement provided for thereby of the claims of 
the various creditors included within its provisions, on 
the basis of the rule applicable to such cases, cited from 
Corpus Juris Vol. 12, page 273, that “it is not necessary 
that a composition should have been signed by a credit- 
or in order to make it binding upon him and bar an action 
on the orginal debt. Assent or acquiescence, as by ac- 
cepting the benefits of the composition or acting under 
it, is as effective as an actual signing.” And it is con- 
tended by the appellant, that the two contracts referred 
to, taken together, constitute a composition agreement; 
and that the appellee having become a party to such 
composition by participating in the benefits and settle- 
ments and adjustments provided for by the second con- 
tract, is bound thereby; and the composition effected, 
resulted in a release of the debts compound and ex- 
tinguishes them; and that consequently the creditors, 
including the appellee, who are parties to the composition, 
also lose their right to retain or enforce their claims 
against collateral securities which they may hold. 

That a compositiion agreement or the term comp- 
osition, means an agreement between an embarrassed 
debtor and two or more of his creditors, made for the 
purpose of securing to the creditors a part or all of the 
debtor’s property, or property furnished by another, and 
applying it pro rata, or otherwise as agreed, in discharge 
of their entire demands. Hunt, Composition at Common 
Law, p. 352; R. C. L. Vol. 5, page 868; 12 Corpus Jurisp. 
251. It is a necessary element however to constitute a 
composition of the character referred to, that the 
composition should have procured for the creditor a part 
or all of his demands; and that he received such part in 
discharge of his entire demands. There is nothing 
in the terms of tthe first contract which 
which binds the appellee to toa _ discharge or 
release of his entire claim by receiving payment of the 
part provided for his claim under the contract; and it is 
equally clear from the averments in the plea, that the ap- 
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pellee did not receive any benefit from, or any payment 
on claim under the second contract; but that the amounts 
which he received, namely, $1302.30, as his share of the 
proceeds of the sale of the premises, and the $6.84 
received by him, were for his share of the rents of the 
premises sold; and were provided for his benefit under 
the first contract, or the contract of April 16, 1921. 
Inasmuch as the appellee was not a party to the execution 
of the second contract, nor by having participated in any 
pecuniary benefits derived therefrom, he was not bound 
thereby; and that the claim which he held was not to be 
satisfied in full by part payment which he received under 
the first contract. It is apparent, that there was no 
composition of the appellee’s claim; and that the effect of 
the payments received by him on the indebtedness he 
held against the Alvin Grain & Electric Company was 
merely to discharge to the extent of applying the 
payments as a credit thereon. We conclude therefore, that 
the allegations of the special plea did not show a legal 
defense which barred the appellee from recovering a 
judgement on the note in question, which he held as 
collateral security. 
For the reasons stated judgement is affirmed. 
Judgement affirmed. 
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October Term, A. D. 1926 
Edward H. Richter, Doing Business Under the Style 
and Firm Name of E. H. Richter and Sons, Appellee. 
vs. 
Indian Refining Company, a Corporation, Appellant. 
Appeal from Sangamon 
NIEHAUS, J. 

In this case an appeal is prosecuted from a judg- 
ment rendered in the cireuit court of Sangamon coun- 
ty against the appellant, Indian Refining Company 
for the sum of $8400.00. The appellee, Edward H. 
Richter bases his right of recovery on the negligent 
handling of gasoline by an employe of the appellant, 
in pouring gasoline into a tank of appellee’s automo- 
bile truck on the premises of appellee; and negligence 
in handling the instrumentalities by means of which 
the process of pouring the gasoline into the tank was 
accomplished; that by means of such negligence the 
gasoline was set on fire and several automobiles and 
buildings owned by the appellee, and goods, wares 
and merchandise situated therein were damaged and 
destroyed. The declaration contains two counts. The 
first count alleges, that the servant and employe of, the 
appellant ‘then and there roughly, carelessly and vio- 
lently pushed and brushed an iron or galvanized fun- 
nel against a portion of a certain automobile or auto- 
mobile truck of the appellee, causing the same to 
throw sparks whereby in consequence of which said 
gasoline then and there ignited and was set on fire.’ 
And the second count charges the negligence to be: 
““That the defendant wholly regardless of its duties 
in that behalf carelessly and negligently poured and 
splashed gasoline upon, to-wit, a certain automobile 
truck and certain electric wires and electric appli- 
ances and equipment of said certain automobile truck 
whereby and in consequence of which said negligent 
and careless handling 
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of said gasoline, the said 
defendant, by its certain servant, caused a fire in and 
about said certain automobile truck. ’’ 

The fire in question occurred on the 5th day of 
July, 1922, in the afternoon of that day, when Mr. Car- 
roll who was employed by tke appellant for that pur- 
pose, came to the premises of the appellee on the cor- 
ner of 6th and Reynolds streets in the city of Spring- 
field, to re-fill the gasoline tanks in the several auto- 
mobiles and automoble truck of the appellee. Fdward 
G. Richter, who is the son of the appellee, and who 
was present when the fire occurred, testified with ref- 
erence thereto, as follows: ‘‘I had known Mr. Carroll 
about one year and a half. He was delivering gaso- 
line for the Indian Refining Company. He was deliv- 
ering at the rear of the garage there-—trucks and cars 
standing there. He had been coming to my father’s 
place of business during that time. On the Sth day 
of July, 1922, he came there about 3:30 p. m. to fill 
the trucks with gasoline—see what they needed. I 
was in the market when he first arrived. I did not 
talk with him on that occasion—had seen no one talk 
to him. After he got there, he drove in and filled 
the Dodge truck that was setting there in the yard 
with ten gallons of gasoline. He drove in with the 
auto truck with a tank on it of gasoline—a tank truck, 
Indian Refining Company. The first truck was set- 
ting out in the yard—a Dodge truck. It was used in 
connection with the meat business. It was my fath- 
er’s truck. After that he went to the garage and put 
ten gallons in my ear setting in the garage. J had 
a Stevens touring car. Then he starts to fill the little 
truck, setting in the middle of the garage—the Repub- 
lic. That is where the fire started. It was setting 
there in the center of the garagie; my car set or the 
north and another truck sitting on the south—this 
little truck in the middle setting kind of close to my 
ear. Mr. Carroll started to go through and I told 
him, ‘dad, don’t go through there, I will back the 
truck out for you. ’ He said, ‘no, I will get to it.’ I 
was standing at the back of the corner of the truck. 
With that he walks around 
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the left hand side of the 
truck, steps up on the truck there. I told him to be 
eareful, he would slip and hurt himself. With that he 
raised the five gallons of gasoline up over the seat 
and started pouring. The gasoline went all over the 
seat, and in a minute I heard a horn blowing and a 
fire started, just like that. I was about six—eight feet 
away when I cautioned him about climbing up there. 
He was to the west of me and I was back of him. I 
was to the rear of the truck. I saw the gasoline splash 
and run, It splashed all around the side of it—around 
the sides—all over the floor boards, around in there— 
you could see it splash around there. When the fire 
started he was pouring the gasoline into the truck. 
He slipped. He got up on the running board and 
started lifting the gasoline over the _ steering 
wheel. As he did his foot slipped and the bucket of 
gasoline fell into the seat—fell down there and the 
gasoline spilled all over. As the bucket fell in the 
seat we could hear the toot of the horn. The seat was 
turned back. The gasoline can fell right down into 
the seat, across the battery.’’ He also testified, that 
the battery in the truck in question was a storage 
battery used to start the car and electric lights, and 
for the use of the horn, a regular automobile battery; 
and that the battery was fully charged with electricity. 
He further testified that ‘‘the horn button on this 
truck was alongside the seat board on the left side 
sitting in the seat. The horn button was a round black 
button—a regular button that you see on regular 
horns on automobiles—ordinary type of horn button. 
These horn buttons are not water tight because they 
have to work back and forth when you push them in 
that causes the contact, as I understand, for the horn 
to blow. They are not water tight—gasoline tight. ’’ 
J. F. Maddox who is an automobile mechanic of fif- 
teen years experience, testified as an expert having 
special knowledge of electric batteries and electric 
wiring, electric horn buttons and horns and electric 
equipment generally on automobiles and automobile 
trucks, and the emission of sparks in the operation of 
electric horns and horn buttons, and that he was ac- 
quainted with 
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the Republic automobile truck in ques- 
tion, He testified that the ordinary horn button on a 
Republic truck throws a spark when it is operated; 
that it throws a spark every time a contact is made 
and broken, that is to say, every time the horn is 
blown; and that the spark thrown by the operation 
of the horn button would ignite gasoline. He also 
testified, that in case a connection was formulated be- 
tween the two posts of the battery, together with any 
metal substance, as a gasoline ean, falling on a bat- 
tery and striking the posts of a battery, it would be 
likely to cause gasoline to ignite. W. L. Chapin, who 
testified that he had taken a course of electrical en- 
gineering in the University of Llinois and made a 
study and experimented with electrical equipment of 
automobiles and automobile trucks, and in reference 
to batteries and horn buttons and electric wires, and 
was familiar with the character of batteries and horn 
buttons and electrical equipment on the Republic 
truck. He testified as an expert, that the horn button 
would throw a spark whenever it was operated, that 
is to say, every time it was touched, also that if gaso- 
line was poured on the horn button it could get in 
the horn button, and that the ignition power of the 
spark thrown was sufficent to ignite gasoline. Frank 
Offer was called as a witness for the appellee, and 
testified, that he was in the automobile business and 
familiar with Republic trucks, and with the truck 
owned by the appellee; that the truck of the appellee 
“‘had a horn button which was on the left hand side, 
inside the seat riser—against the seat riser.’’ 
That ‘‘it is a button that fastens on and about the 
size of a quarter. There was nothing about the con- 
struction of the horn button to guard it against any 
liquid running through and getting on the contacts 
and wires of the horn button.’’? As a witness for the 
defense, the appellant called Thomas C. Carroll, its 
employe, who did the refilling of the gasoline tanks 
on the automobiles in question. He testified with ref- 
erence to the occurence in question: ‘‘I put the funnel 
in the gasoline tank and took five gallons of gasoline 
and I set it down in the seat. **** After 
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I placed 
the funnel in the gasoline tank I set five gallons of 
gasoline upon the seat. The gasoline was in a five 
gallon measure, in a five gallon bucket. I set the can 
on a kind of a board or slat piece there. *** Then I 
reached over and got a hold of the funnel with my 
left hand. The funnel was in the gas tank at that 
time and I raised it up and got the point of the bucket 
before I started to pour in; when the gas went into 
the funnel it went to the ceiling. Q. What do you 
mean by it went to the ceiling, A. Flame,—ignited; I 
threw everything away and got out of there. The gas 
was in the funnel when it shot up. *** I didn’t hear 
no explosion. *** The flame shot up just as I started 
to pour. The gasoline was probably still in the funnel, 
I don’t know; that is a little too close for me to figure 
on. At or before this time I testified the flame shot 
up, I did not spill any gasoline on any wires or on 
any part of this Republic truck. Before this flame 
shot up I did not spill any gasoline on the batteries 
or the electrical equipment of the truck. At no time 
before the flame shot up did I slip or fall. After the 
flame shot up, I dropped the can. ”’ 

Carroll and Richter were the only eye witnesses 
to the occurrence; and considering the reasonable and 
just inferences which the jury would be warranted in 
drawing from the testimony of these witnesses, this 
court would not be justified in holding that the ver- 
dict rendered in this case was manifestly against the 
weight of the evidence; especially since a determina- 
tion of this question, to some extent at least. involves 
the respective credibility of the witnesses, which was 
a matter for the determination of the jury. 

The record does not disclose any substantial error 
in the admission or rejection of evidence. It is con- 
tended by the appellant that the court erred in ad- 
mitting the testimony of the expert witnesses in ref- 
erence to the effect which a contact with the electrical 
horn button would have to cause sparks and ignition 
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of gasoline. We are of opinion, that this expert testi- 
mony was competent; especially in view of the evi- 
dence, that while Carroll was going through the pro- 
cess of refilling the tank of the truck in question, and 
just before the blaze which started the fire, that the 
horn was blown. Expert testimony is competent as 
to matters which do not lie within the range of com- 
mon knowledge and experience. Elgin, Joliet & East- 
ern Ry. Co. v. Myers 129 Ill. App. 12; Byer v. Peoria 
B. & ©. Traction Co. 156 Ill. App. 47. Traders Ins. 
Co. v. Catlin 163 Ill. 256; German American Ins. Co. 
v. Steiger 109 Ill. 256; Mahistedt v. Ideal Lighting: 
Co. 271 Ill. 154. 

It is assigned as error, that the court refused an 
instruction at the close of the evidence, directing the 
jury to find a separate verdict of not guilty under the 
first count, because of the insufficiency of the evidence 
to sustain the charge of negligence contained in that 
count. The question of the sufficiency of evidence to 
prove any of the issues involved in the trial of a case, 
is for the jury to determine. And we are of the opin- 
ion therefore, that the court did not err in refusing to 
instruct the jury that the evidence was insufficient to 
support the charge of the negligence contained in 
the first count. 

It is also contended, that the coutr erred in thie 
viving of the first and third instructions for the ap- 
pellee. The first instruction is as follows: 


The Court instructs the jury that in determining 
whether or not the defendant was guilty of negligence 
in this case, you should consider what a reasonable 
prudent man would have done under the like or sim- 
ilar circumstances, in the handling of gasoline or 
other inflammable materials; and if you believe from 
a preponderance of the evidence that the defendant, 
by its servant, failed to exercise that degree of care 
as would have been exercised under like or similar 
circumstances by a reasonable prudent man, and that 
such failure, if any, on the part of the defendant’s ser- 
vant to exercise such degree of care was the proximate 
cause of the fire which destroyed plaintiff’s property, 
then and in that case you should find the defendant 
guilty of negligence. 


It is contended by the appellant that the negli- 
gence referred to is not limited to the negligence 
charged in the declaration. It is true, that the in- 
struction does not in express terms refer 
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to the negli- 
gence charged in the declaration; but the purport of 
the instruction is such that the jury could not have 
been misled into thinking, that the definition of negli- 
gence had reference to any other negligence than that 
charged in the declaration. The charge of negligence 
in the second count of the declaration is, that the 
appellant carelessly handled the gasoline and oils in 
delivering them to the appellee, and it thereby caused 
the fire. It is sufficient to say, concerning appellant’s 
contention, that if there is error in this instruction the 
same error is contained in the third instruction given 
for the appellant; and that therefore the appellant is 
not in position to raise any question about it on ap: 
peal. In our opinion the third instruction complained 
of by appellant, is not subject to the criticism of the 
appellant concerning its purport and effect; nor do 
we find any error in the refusal of instructions reques- 
ted by the appellant. 

It is also contended, that the trial court erred in 
its refusal to grant a new trial on account of certain 
newly discovered evidence. The newly discovered 
evidence is set forth in an affidavit made by one F. 
J. Scott, an employe, who had been working for the 
appellant as a traveling salesman for about eight years 
prior to the time of the making of the affidavit. He 
states in the affidavit, that on or about July 6, 1922, 
he was doing special work for the appellant in Spring- 
field; the day mentioned being the day after the Rich- 
ter fire; that he had an interview with Edward G. 
Richter, one of appellee’s witnesses, while the build- 
ings, which were destroyed, were still smouldering; 
that in this interview he asked Richter how the fire 
happened, whereupon Richter, in answer to his ques- 
tion said this: ‘‘Why your man spilled some gas while 
he was filling the Stevens car, and I, or some of us, 
threw a match in the spilled gas. I walked over, to a 
truck with the Indian Refining man to fill it, looked 
up, and the place was in a blaze.’’ He further states, 
that he did not communicate what Richter had said 
to him, to the appellant until over four years 
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had elapsed, 
when he happened to hear about the verdict which had 
been returned in this case; and he then immediately 
reported this evidence to the district manager of the 
company at Lawrenceville, Illinois, who communi- 
cated it to one of the attorneys for the appellant. The 
reason given by the affiant for not letting the appel- 
lant know about what he had learned about the cause 
of the fire sooner, is that he had not been employed 
in and around Springfield since the time he had ob- 
tained the information; and that he knew nothing 
about the pendency of this suit; and had known noth- 
ing about the setting of the case for trial; either the 
first or the second trial. It is sufficient to point out 
concerning this affidavit, that it discloses a remark- 
able lack of diligence on the part of the appellant em- 
ploye, who was apparently investigating the cause of 
the Richter fire, in the origin of which his employer 
was involved, to communicate the information which 
he says he obtained, to his employer; and the affidavit 
also shows a lack of diligence on the part of the em- 
ployer, to find out from the employe, what knowledge 
he had about the case. Aside from the lack of dili- 
gence which appears on the face of the affidavit, it is 
obvious that the evidence referred to pertains only to 
matters which could be used in an effort to contradict 
or impeach one of the appellee’s witnesses; and it is 
well settled that where newly discovered evidence is 
not conclusive in its character, but is merely cumula- 
tive or contradictory of other evidence; or in its na- 
ture impeaching, it affords no ground for granting a 
new trial. Springer v. Schultz 105 Ill. App. 544; 
Knickerbocker Ins. Co. v. Gould 80 Ill. 388; Tobin 
v. People 101 Ill. 121; Kendall v. Limberg 69 Ill. 

355; City of Paris v. Morrell 52 Ill. App. 121. 
For the reasons stated, the judgment is affirmed. 

Affirmed. 
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General No. 8058 Agenda No. 33 
October Term, A. D. 1926 
Mary A. Bergman, et al, Appellees. 
vs. 
Sarah J. Rhodes, et al, Appellants 
Appeal from Macoupin, 
NIEHAUS, J. 

In this ease the appellees, Mary A. Bergman as 
an individual, and as trustee under the will of Henry 
Bravford, deceased; and Theresa M, Pratt and Vir- 
ginia H}. Durston, filed a bill in equity in the circuit 
court of Macoupin county, making Sarah J. Rhodes 
the appellant and her husband, Frank Rhodes, parties 
defendant. The bill avers the death of Henry Bray- 
ford, who died testate December 2, 1901, and the pro- 
bate of his last will and testament, which disposes 
of certain real estate, including 652 acres of land, sit- 
uated in Polk township; also 80 acres in Carlinville 
township, all in Macoupin county, and a farm approxi- 
mately 93 acres in Madison county, and a residence 


‘lot in the city of Carlinville. The bill avers, that he 


left surviving him Mary A. Brayford his widow, who 
was also deceased at the time of the filing of the bill, 
and four children, namely, the appellant Sarah J. 
Rhodes and the appellees Mary A. Bergman, Theresa 
M. Pratt and Virginia E. Durston, who were his only 
heirs at law; and were also devisees under the will. 
The bill was filed for the purpose of carrying into ef- 
fect the following provision of the will: 


“‘T direct that at the death of my wife, Mary A. 
Brayford, or as soon thereafter as practicable, the 
surviving trustees, acting under this will, shall sell 
and convey by good and sufficient deeds all the said 
remainder residue of my estate in such manner and 
on such terms as they may deem best, and shall divide 
the net proceeds of said sale equally among my said 
daughters. In the event of the death of any of my 
said daughters before the distribution of said pro- 
ceeds of said sale, leaving bodily descendants, then I 
direct that the share of such deceased daughter be 
divided equally among her said bodily descendants.’ 


And the prayer of the bill is for an order and 
decree for the sale and distribution of the property by 
the surviving trustees under 
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the will as therein directed. 
Summons was issued and served on the defendants in 
the bill; and they appeared in court at the June term 
following and thereupon joined with the complainants 
in the bill in asking leave of court to amend the orig- 
inal bill by making all the parties thereto, parties 
complainant, and changing the purpose and the pray- 
er of the original bill. The amended bill which was 
thereafter filed by leave of court avers, that all the 
complainants are of opinion, that a sale of the real 
estate involved as provided for in the last will and 
testament of Henry Brayford, deceased, for their 
benefit, would result in a sacrifice of their respective 
interests, because the prices of all farm lands were low 
and the market for the same poor; and that these 
lands if sold by the trustees at that time would not 
realize a price actually representing their value; that 
because of these unsatisfactory conditions, they would 
sustain a loss if the real estate were sold at public 
auction; and that they had therefore decided to exer- 
cise their right of election, and that each, one had elec- 
ted to take her one fourth share of the real estate in 
land instead of money; and they waived a right to the 
sale by the trustees and had agreed that this proceed- 
ing might be treated as a _ partition proceed- 
ing for that purpose, so that the share of each of 
them in the proceeds of a sale might be set off to 
them in severalty in the land. The bill prays the 
court, that a decree may be entered confirming: their 
election to take their share in the land, and that they 
may be decreed to be owners thereof as tenants in 
common; and that the lands may be partitioned be- 
tween them in kind; and that commissioners may be 
appointed and empowered by the court for this pur- 
pose to make such division and partition between the 
parties; and to assign and set off to each of them the 
full equal one fourth part of said lands in severalty, so 
that each of them might own and control her separate 
portion of said estate in severalty. Thereafter a de- 
eree was rendered in which the court finds, that each 
of the 
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parties mentioned who were complainants 
in the amended bill, had agreed that such land should 
not be sold by the trustees, but in lieu of such sale 
had elected to take their respective shares or interests 
in the property in land instead of money; and the 
court also finds, that such election is a reasonable one, 
and is approved by the court; and that a sale of the 
real estate as provided for in the will by the trustees 
would result in a sacrifice of the property and a great 
loss to each of the parties interested. Commissioners 
were thereupon appointed to make the partition of 
the premises referred to, in accordance with the pray- 
er of the bill; and the commissioners appointed made 
their report, in which they set off and allotted to each 
of the parties complainant in the bill certain parts 
of the premises described in the bill, on the basis of 
valuations fixed by them, on the respective parts and 
parcels which the parties were to take in severalty. 
No objections were filed to this report of the com- 
missioners; and the court confirmed the same; but 
later, during the same term, a motion was made by 
the appellees to set aside the report of the commis- 
sioners; and the motion was supported bv affidavits 
concerning the fairness of the division between the 
parties, and the correctness of the valuations made by 
the commissioners, and legality of the action of the 
commissioners in fixing owelty. Leave was given to 
the appellant to file counter affidavits concerning the 
same matter. Afterwards upon hearing, the court 
vacated the decree confirming the partition of the 
premises; also set aside and vacated the report of the 
commissioners on the ground that it did not make an 
equal and fair partition and division of the land be- 
tween the parties; and the court then appointed 
other commissioners to divide and partition the land, 
as directed in the decree referred to. The commis- 
sioners last appointed made a report, that the prem- 
ises were not susceptible of division or partition with- 
out manifest prejudice to the parties in interest, and 
made an appraisement of the values of the different 
tracts and parcels. 
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The appellant filed objections to 
the report of the commissioners; and a hearing was 
had upon the objections; and the report of the com- 
missioners was approved, and the court entered a de- 
eree for the sale of the premises as in a statutory par- 
tition. An appeal is now prosecuted from the order 
of the court overruling appellant’s objections to the 
report of the commissioners and from the decree di- 
recting the premises to be sold. 

One of the contentions made by the appellant is, 
that the decree confirming the report of the first com- 
missioners which made a partition and division of 
the lands with a provision for owelty was in effect a 
consent decree. The record does not show that this 
decree was entered by consent of all the parties to the 
same, but merely that no objections were filed to the 
same; and the record also shows, that the motion to 
set aside the order confirming the report and the di- 
vision of the land made was made at the same term 
in which the report was filed and the decree of con- 
firmation; and it was therefore within the power of 
the court to vacate the same; but the questions con- 
cerning the propriety of setting aside the order of 
confirmation are not involved in this appeal. We are 
of opinion, however, that the decree of sale entered 
was improvidently entered, and was not in conformity 
with the relief prayed for and decreed. The purpose 
of the amended bill and the prayer thereof, as well 
as the decree rendered in conformity therewith, were 
to divide the premises in kind; and to prevent a sale 
by having the premises divided among the parties in 
kind, for the reasons set forth in the bill, and found 
in the decree. The amended bill and the prayer for 
the Equitable Relief sought and the decree of the 
court entered in conformity therewith, rests upon the 
presumption which is conclusively established by the 
averments of the bill, that the premises involved are 
susceptible of partition or division in kind. The ap- 
pointment of the commissioners was for the purpose 
of carrying into effect the relief granted, namely, to 
effectuate a division and partition of the premises in 
kind; and this was the only function of the com- 
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missioners appointed in the decree referred to; and 
when the second commissioners reported their inabil- 
ity to make division or partition required by the de- 
cree, it was within the power of the court to appoint 
other commissioners to make such partition or divis- 
ion, as the decree required to be made. It does not 
necessarily follow that because of the inability of one 
set of commissioners to make a partition or division 
in kind among the parties, that other commissioners 
will not be able to do so; but the decree for the sale 
of the premises is in direct contravention of the re- 
lef granted on the averments and prayer of the am- 
ende Pr 





For the reasons stated, the decree of sale is re- 


versed, and the cause remanded with directions to 
sustain the objections to the report of the commission- 
ers, and enter an order appointing new commissioners 
to make partition or division in conformity with the 
decree entered granting the relief prayed for. 
Reversed and remanded with directions. 
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Gen. No. 8033 Agenda 38 
October Term, A. D. 1926 
Jasper W. Stringer and Melvina Stringer, Appellants, 
vs. 
T. KE. Burner and D. L. Burner et al, Appellees. 
Appeal from the Circuit Court of Hancock County 
SHURTLEFF, J. 

Appellants, husband and wife, who were com- 
plainants in the cireuit court, filed their bill in chan- 
cery to rescind a contract of purchase by them of real 
estate from appellees, on the ground of fraud, and to 
establish an equitable lien against the lands for the 
amount of an advancement of $31,800 made upon the 
purchase price at the time the contract was made, 
and to have such lien take priority over a second 
mortgage executed by appellees about twenty months 
after the contract was made. Appellants had been 
farmers in Iowa for several years and owned land in 
that state, later had purchased farm lands in Knox 
County, Illinois, where they had farmed about 240 
acres of land for seventeen years, and about four 
years prior to the transaction in question had sold 
their lands in Knox County, retired and were living 
in Peoria, where they owned a home valued at about 
fifteen thousand dollars. Appellants held a second 
mortgage for ten thousand dollars upon eleven hun- 
dred acres of land in Indiana (subject to a first mort- 
gage of thirty thousand dollars) negotiated to them 
by Benjamin C. Koch and Oliver J. Hamm as B. C. 
Koch and Co. of Peoria, which did not become due 
until Mareh i, 1922, and appellants owned no other 
property. 

Jasper W. Stringer was fifty-eight years of age 
and his wife forty-seven, and they had owned their 
lands in common. Appellants knew something about 
Hancock county lands as they held a mortgage 
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amount- 
ing to $31,800 upon lands a few miles from the lands 
in question, acquired either by trading or by means 
of a loan. Appellees, whom we shall treat as the par- 
ties defendant, principally interested, resided in Car- 
thage and owned the 34,209 acres of land lying about 
five miles northwest of Carthage in Prairie Township 
and described as the north half of section 8. Appellees’ 
lands were encumbered by mortgage to the extent of 
forty thousand dollars. The other defendants were 
William M. Gordon and William M. Gordon, trus- 
tee, the O’Harra Farm Loan Company, First National 
Bank of Augusta, Farmers State Bank of Mendon, 
Kendall Brothers, the Peoples State Bank of Hamil- 
ton, State Bank of Adrian, Farmers Bank of Bowen, 
Marine Trust Company of Carthage, Hancock County 
National Bank of Carthage and Scott Belknap. All 
of these defendants are interested by reason of being 
the holders of certain notes secured by second mort- 
gage on the farm in question, given about the first 
day of March, 1922, to secure bona fide indebtedness 
of the appellees, amounting to the sum of about sev- 
enty thousand dollars. 

The contract in question was entered into be- 
tween appellants and appellees on June 23, 1920, by 
which appellants agreed to purchase 342.09 acres of 
land from appellees at the price of three hundred dol- 
lars an acre, making a total sum of $102,627. Appel- 
lants made a first payment of $31,800 at the time 
the contract was entered into, assumed the payment 
of the first mortgage, amounting to forty thousand 
dollars, and were to make the final payment of $30,827 
upon March 1, 1921, when possession of the lands was 
to be delivered to appellants and deed given. 

Clyde Johnson was an attorney forty-three years 
sft age, and had been State’s Attorney of Hancock: 
County and resided in Carthage. Johnson and HE. G@ 
McAnnulty of Carthage in the summer and fall of 
1919 listed some farm lands in Hancocx County for 
sale and among others the tract belonging to appel- 
lees. Two of appellants’ 
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principal witnesses, Oliver 
J. Hamm and Benjamin Koch. lived in Peoria and 
were engaged in the real estate buisness. It had been 
arranged between Hamm and Koch on the one part, 
and Johnson and McAnnulty on the other, that John- 
son and McAnnulty should list the lands in Hancock 
County for sale, and that Hamm and Koch in Peoria 
should procure the buyers. Hamm and Koch had ne- 
gotiated a second mortgage for ten thousand dollars 
on lands in Indiana to appellants, upon which they 
received a commission of two hundred dollars, and 
in September, 1919, Hamm had persuaded the appel- 
lants to look over the lands in Hancock County. 
Hamm was thirty-seven years of age. He was man- 
ager of the sales department of the Wayne water 
softener appliances and Domestic LHlectric Supply 
company, and had been so engaged for eleven years. 
He also did some real estate business out of Koch’s 
office. He apparently knew little about land from 
practical experience. Koch had been a farmer en- 
gaged in the electric light business at Freemont and 
in the real estate business at Peoria. Koch testified 
to no representations made about the farm or the 
land. He did talk some with Johnson about the til- 
ing on the farm but nothing was said by Johnson as 
to tiling which in any manner misrepresented the 
land. There is no testimony tending to show that 
Johnson had any practical experience as to soils and 
land except that which he acquired in 1919 and 1920 
in making a few farm sales. It appears also that ap- 
pellants became interested in the profits that were 
being acquired in the rapid rise in price of farm lands 
at just that time, as Hamm wrote McAnnulty in De- 
cember 1, 1919, after appellants had looked over var- 
ious farms in Hancock County and appellees’ land in 
September previously, as follows: 

‘“‘Mr. and Mrs. Stringer called at our office to- 
day and are somewhat interested in the 320 acres 
of land you mentioned in your last letter. They also 
have a party who is interested in a good 160 acre 
tract and will bring them with them to inspect it when 
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they come. They are very anxious that Mr. Johnson 
should be on hand to show them the land and are 
now planning on coming over with Mr. Koch and 
myself the first part of next week.’’ 

It is admitted that appellant’s mortgage for $31,- 
800 was ‘‘on the Cook land out here southeast of 
Carthage.’’ How they obtained it the record does 
not show. Hamm, the principal witness for appellants, 
testified ‘‘that the Stringers were good judges of 
dirt, good judges of soil’’ and in a letter written to 
Koch under the date of January 22, 1921, Hamm 
writes: ‘‘He is certainly hard boiled but I believe he 
will see that he had better take it now while he has 
a chance to get it.’? Hamm had been acquainted with 
the appellants since the middle of July, 1919, and 
about the middle of September, 1919, he took them 
to Carthage to be shown Hancock County lands by 
Johnson and McAnnulty. While Apppellant Stringer 
testified that he was purchasing the 342 acres ‘‘for a 
home,’’ it is evident that he did not have sufficient 
funds or property to complete the contract, mortgaged 
as it was for forty thousand dollars, but it is dis- 
tinectly shown by appellants that Koch was to furn- 
ish whatever funds appellants might be lacking to 
complete the purchase. Appellant Stringer, his wife 
and Hamm testified that in looking over the land in 
September, 1919, Johnson said to them; ‘‘I have 342 
acres in this tract of land listed from Mr. Burner, or 
from the Burners, for sale, at $300 per acre.’’ Mr. 
Stringer said, ‘this farm looks rather level and flat 
to me, is there any tile on the place?’ Mr. Johnson 
stated that there was a small string of tile near this 
line where we were at this time, he also stated, or Mr. 
Stringer asked Mr. Johnson, what kind of soil he 
had on this farm. Mr. Johnson says, ‘We have from 
two and a half to three and a half feet of right black 
soil, underlaid with a yellow jointed subsoil, which 
will drain perfectly.’ He said, ‘When there are a few 
more tile in the land, this farm will be one of the 
best farms in Hancock 
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County, if not the best.’ He 
said, ‘There is a fall to the southwest of, I believe, 
from five to seven feet to the mile, which will aid in 
the draining of this farm.’ ”’ 

They drove around the farm and alighted from 
the machine and went upon different parts of the 
farm. It is shown that before going to the farm the 
second time Appellant Stringer asked Johnson to get 
a spade and Johnson said he would get a dirt auger, 
and that he did go to some place in Carthage and re- 
turned and said the party who had the auger was not 
at home. No mention of spade or dirt auger was 
made by any of the parties after that time. On. this 
trip the party drove to and examined the work of a 
tile digging machine and the layers of dirt in the 
drain to depth of about five feet, about a mile and a 
half north of appellees’ land, and pronounced the soil 
very satisfactory. Substantially the same party ex- 
amined appellee’s land the next day a second time 
on the September trip and examined other lands and 
farms and were back again examining farms and: ap- 
pellees’ lands about the middle of October, 1919, at 
which time Appellant Stringer testifies that he stated 
that appellee’s land was very level and again inquir- 
ed the nature of the soil, and Appellant Stringer and 
Hamm both testified that Johnson again described 
the lands in the same identical language that he had 
twice before, always emphasizing that the land was 
underlaid with a ‘‘double-jointed yellow clay.’’ On 
this trip the party examined another tile digging 
machine at work to the south and east of appellees’ 
land and found the nature of the soil very satisfac- 
tory with black or brown dirt on the surface, under- 
laid with a yellow clay. On the trip in October, 1919, 
appellants first met Appellant Burner and as to this 
meeting Appellant Stringer testifies: 

“Went up to get the blueprints. Hamm, Johnson 
and I drove up. Met him in the back yard. Burner 
said he had a blueprint of the ditch where the tile 
should go somewhere about the place, but he 
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didn’t 
know where to find it, but he would try and look it up 
later on and furnish it to me; and as to the hedge 
posts, he wouldn’t put them in the deal with the 
farm but he would take the price of cutting. ”’ 

Appellant Stringer further testifies: “I didn’t 
see the farm again until the latter part of May, 1920; 
went with Hamm and met Johnson at the hotel; went 
to the east side of the farm where they were plow- 
ing corn. The corn was irregular. Johnson said they 
had a late spring and couldn’t get the land ready to 
put the crop in. Hamm and I walked to the hedge 
posts. Johnson got in the ear and drove to the north 
set of improvements. After seeing the stumps I 
walked with Hamm toward the north set of improve- 
ments and discovered a pond and some stumps where 
an orchard had been; asked Johnson about the pond. 
He said a little string of tile would take care of it 
very nicely; saw clover field on the west side. John- 
son never took him on the west part of the farm to 
show him the soil; left the farm and when going along 
the road Johnson said, ‘There is some yellow clay 
sticking out of the side of the bank.’ He said, ‘There 
is a fair sample of the clay that is on this Burner 
farm? 2? 

Upon returning to Carthage the party saw ap- 
pellee at a garage he was building and Appellant 
Stringer testifies: ‘‘I talked to him in the presence 
of wife, Hamm and Johnson; told him that I liked the 
farm but didn’t like the buildings and fences; thought 
_ they were poor and thought $300 an acre was too 
much. Burner said I wasn’t buying the buildings or 
improvements. He said I was buying real Illinois 
farm land, and he went on to tell me that the farm 
had a black soil two and a half to three and a half 
feet deep all over the farm; that it had a yellow 
double-jointed clay sub-soil all over the farm; that 
it needed a few tile, but after the tile was in there 
the land was such that it would drain very readily, 
and it drained to the southwest, and at the southwest 
it had a natural outlet. I told him that I thought $300 
an acre was too much. 
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He said he had already turned 
down an offer of $300 an acre for it and he wouldn’t 
take anything else. He said he was going away and 
Mr. O’Harra had the right to close the deal. I thought 
the price was too great and we went home.’’ 

After making the three trips to Carthage and the 
four examinations of the farm extending from the 
middle of September, 1919, to the latter part of May, 
1920, appellants testified that they had coneluded not 
to buy the farm; they considered the price too high. 
After this in June, 1920, the witness Hamm testifies 
that he sent for Johnson to come to Peoria to again 
persuade appellants to purchase the land, and that 
Johnson came to Peoria and met Hamm at Koch’s 
office and sent for appellants. Appellants went to 
Koch’s office in the evening and met Hamm and 
Johnson. Stringer testifies that they persuaded him 
and his wife to go once more and look at the land; 
that they never had inquired of the tenants on the 
farm anything about the land; that Johnson had told 
him that Burner was all right and a truthful fellow, 
and more than that they had told him that Johnson 
was. Hamm had told him that Mr. Johnson was one 
of the leading men in the church and that he was a 
very nice, honest and truthful man, and that Mr. 
Burner was one of the head men in the church and 
was a very truthful man. Stringer further testified 
that Hamm had told him a number of times the church 
which he (Hamm) belonged to, but he had forgotten 
which one it was. He knew that Hamm attended 
church in Peoria. Appellants were Methodists. This 
testimony is enlightening as tending to show the 
measures adopted by the witness Hamm to have the 
sale made to his clients, the appellants, and the later 
turmoil in which he embroiled his fellow churchmen 
after he had secured his commission and the bottom 
had dropped out of land values. 

Appellant Stringer testified that no one ever 
called his attention to any white spots on the farm; 
that he relied on the statements that the farm had a 
surface soil of two and a half to three 
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and a half feet 
deep on top of double-jointed yellow clay, and that 
it would drain perfectly. In fact, in the record the 
depth of the soil and that it was under laid by a 
‘“doubled-jointed yellow clay’’ is repeated so many 
times in those exact terms by appellants and Hamm 
that it loses much of its descriptive force. From the 
record it would appear that each time appellants or 
either of them met Johnson or, Appellee Burner 
Stringer inquired each time as to the drainage quali- 
ties of the land and particularly as to the nature of 
the soil, and the stereotyped answer received—always 
in the same identical language—impresses this court 
that appellants had not relied upon any of the former 
statements made by Johnson or appellee. On the 
trip to Carthage about May 20, 1920, they talked with 
Appellee Burner and Hamm testifies: ‘‘Mr. Stringer 
said to Mr. Burner, he says, ‘we have been out and 
looked over your farm and,’ he says, ‘it looks pretty 
flat to me,’ and Mr. Burner told him that he had 
figured on tiling the farm, it had sufficient fall, from 
five to seven feet to the mile fall to the southwest 
corner to drain it perfectly, if it was tiled, and then 
Mr. Stringer asked him about the uniformity of the 
soil and Burner assured him that the whole farm was 
one uniform grade of soil all over the entire farm. It 
was black loam soil from two and a half to three and 
a half feet deep and was all underlaid with double- 
jointed yellow clay subSoil, and if tiled it would drain 
perfectly, and said he was not very anxious to sell 
the farm. Stringer offered him $90,000 and he refused 
it. Then he told Stringer that he was going to the 
Democratic Convention and if you decide to come 
to my terms I have appointed O’Harra, O’Harra and 
O’Harra to transact my business for me and have 
authorized them to close the deal, and Mr. Stringer 
also brought up the question about the improvements 
and the quality of the improvements, and Burner told 
him, ‘you are not buying improvements, you are buyiug 
black land and it always raised a good crop with even 
one string of tile on the farm.’ He says, ‘I never 
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had a crop failure on the farm.’ He said, ‘I will leave 
it with the law firm of O’Harra, O’Harra & O’Harra.’ 
He did not mention Johnson. ’’ 

As to this meeting with Appellee Burner Mr. 
Stringer testifies: ‘‘Mr. Burner came out to the car 
and we had a little talk about the farm. I told him J 
liked the lay of the farm very much, butI didn’t like 
the buildings and fences, they were very poor, and I 
thought $300 an acre was too much for the farm. He 
said I wasn’t buying the buildings and improvements, 
he said I was buying real Illinois farm land, and he 
went on to tell me that the farm had a black soil two 
and a half to three feet deep all over the farm; that 
it had a yellow double-jointed clay subsoil all over 
the farm; that it needed a few tile but after the tile 
was in there, the land was such that it would drain 
very readily and it drained to the southwest and had 
a natural outlet. He said he had already turned down 
an offer of $300 an acre for it and would not take any 
less. He said he was going away somewhere, I don’t 
know just where, and he says, ‘I am in a hurry and 
Mr. Johnson knows what I want for the farm; he 
has got the farm for sale, and if you do make up 
your mind to buy the farm Mr. O’Harra has the 
right to close the deal and sign our names, my name 
and Mrs. Burner’s name.’ ’’ 

After this meeting appellants returned to Peoria 
and had coneluded not to purchase the land. Appel- 
lants did not purchase the land until Johnson went 
tq Peoria at Hamm’s solicitation about June 20, 1920, 
and persuaded appellants to go to Carthage and look 
the land over again. As to this trip Hamm testifies: 
Mr. and Mrs. Stringer were urged to make another 
investigation of the farm. They came over on the trip 
when the contract was executed. Met Johnson at the 
hotel by appointment; went out to the farm, John- 
son again told the Stringers that the soil was uni- 
form, was underlaid with a double-jointed yellow clay 
and if tiled would drain perfectly; went to O’Harra’s 
office with Clyde Johnson to draw the contract. 
O’Harra said he had power of attorney. O’Harra 
said, ‘‘I have always considered this farm the best 
farm in Hancock County,’’ and 
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says, ‘‘ You are not 
making any mistake in buying this farm, that the 
farm would be worth $500 an acre in less than two 
years’ time. ”’ 

Appellant Stringer testifies that in a few days 
Johnson came to Peoria and about eight o’clock in 
the evening someone called him from Koch’s office 
and he and Mrs. Stringer went down there and met 
Johnson and Hamm. He testifies Johnson said: ‘‘ ‘I 
would rather sell you that farm because I want to 
sell you a good farm,’ and he asked me if I would 
come back to Carthage and look it over once more 
and make up my mind as to what I would do, so I 
came back to Carthage and had another talk with 
Mr. Johnson.’ Mr. Johnson said to me: ‘It is a mighty 
good farm and that I was lucky to get it for $300 an 
acre; that he knew that Mr. Burner had been offered 
$300 an_acre for it and had turned it down.’ We fin- 
ally decided to take the farm over in MeAnnulty’s 
office. 

We have quoted from the testimony in the rec- 
ord and it is the only place found where either of 
these witneses have omitted the representation as to 
double-jointed yellow clay under a black loam about 
three feet in thickness. The contract was executed in 
O’Harra’s office on June 23, 1920. O’Harra had 
a power of attorney given him to _ execute 
the contract for appellees upon specific terms. 
Before going to Carthage, appellant went to his safety 
deposit box and took out his thirty thousand dollar 
mortgage and took it with him to Carthage. At 
O’Harra’s office appellant stated that appellee ought 
to let appellants have some hedge posts, and O’Harra 
stated that he was not making any trade. The con- 
tract was discussed and O’Harra stated that he had 
no authority to change the terms of the contract or 
his authority; that if appellants did not want the 
farm on appellees’ terms, it was all right, they need 
not take it. Appellants signed the contract. It was 
under seal, a simple contract to purchase the lands 
upon the terms agreed upon. Appellant Stringer states 
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upon cross-examination that in examining the farm 
his mind was never upon the nature of the soil and 
he had been told what the soil was by Johnson and 
Burner and that he relied upon their statements and 
never inquired further about it. There is no testimony 
in this case or claim that Appellee D. L. Burner 
ever made any statement about the soil or farm, or 
that she was a party to any of the conversations or 
had any knowledge upon the subject of any kind. 

The record in this case is voliminous and it would 
be impossible to cover all of it. We can only set out 
the salient points. The contract covered the land and 
certain posts, wire and material which appellants 
were to have at cost price. Appellants were 
to assume the payment of the forty thousand 
dollar mortgage and the interest after March 1, 1921. 
Appellants were to have the rents upon the land from 
the date of the contract in compensation for the in- 
terest upon appellants’ mortgage of thirty thousand 
dollars, upon which March 1, 1921, there would be 
eighteen hundred dollars in interest due. Appellees 
also, by the contract, transferred their right under 
existing leases to appellants to go upon the lands and 
plow after the crops were removed and to make re- 
pairs, and the contract covers and transfers a tele- 
phone and wiring upon the farm and in all respects 
conforms to the power of attorney held by O’Harra, 
the attorney in fact. 

After the execution of this contract, appellants, 
in the summer and fall of 1920, visited the farm, drove 
around it and were upon it and, as Appellant Stringer 
testifies, ‘‘were very proud of it.’’ They entered into 
leases with the tenants upon the farm for further term 
after March 1, 1921, when the contract with appellees 
was to be completed. In the fall of 1920, as shown by 
all of the testimony, the bottom in farm lands had 
collapsed— the ‘‘bubble had burst.’’ That fall and 
winter appellants strenuously attempted to collect the 
Indiana mortgage for ten thousand dollars, but without 
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success. The testimony shows no attempt on the part 
of appellants to sell their home in Peoria, but Koch 
did negotiate a mortgage upon it for $7,500 which ap- 
pellants learned in January, 1921, could not be car- 
ried through or the moneys furnished. As early as 
January 3, 1921, Hamm is writing McAnnulty that ap- 
pellants would require ten thousand dollars more 
than they could raise to complete the contract and 
suggesting that appellees take a second mortgage 
back on the lands for the amount. A few days prior 
to March 1, 1921, Hamm and appellants went to Carth- 
age and went over the matter with Appellee Burner, 
and stated they would not be able to complete the 
contract and had no funds on hand to apply at that 
time. Appellee Burner told them not to worry about 
the matter but to go home and he would give them 
time to raise the funds, but no particular time was 
mentioned. On the evening of March 1, 1921, Appellee 
Burner, with his brother, appeared at the home of 
appellants in Peoria and tendered a deed and had a 
contract signed, the terms of which would extend the 
time of payment for appellants ten days. Appellants 
sent for Hamm. He came and advised appellants not 
to sign the contract. Later, after the Burners had left, 
Hamm advised appellants to see a lawyer. Up to this 
time appellants had made no complaint about the 
land and testify they were pleased with the purchase 
and ready to acept the farm. Hamm took them to a 
lawyer, as Appellant Stringer testifies, to see about 
selling part of the farm to complete the contract. 
They went to Carthage with the lawyer, as Appel- 
lant Stringer testifies, to see if the lawyer would ad- 
vise his client to purchase a part of the land. Appel- 
lant Stringer testifies that the first place they went 
to in Carthage was to the ‘‘Advisor’s’’ office to see a 
soil map, and states that the lawyer did not like the 
looks of the map. They returned to Peoria and sent 
for the witness Boers at Lacon, a civil engineer, who, 
with appellants, the lawyer and two other witnesses 
experienced in tile digging, went upon the land the 
latter part of March, 1921, and 
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made various experi- 
ments in testing the soil upon the 342 acre tract. 
Boers testifies: ‘“‘We went to the Burner tract, and 
under my direction, two tilers we had with us, the 
two Abbots, dug test holes under my direction over 
the tract to determine the nature of the soil, both the 
surface and subsoil.’’ At that time they had a copy 
of the soil map and by these diggings they endeavored 
to verify the map. Most of the holes were dug on the 
west side. A few were dug on the east. 

“‘We found that the black silt loam extended prac- 
tically over the entire east half, and extended to a 
depth of two and a half and three feet, and was under- 
lain with the clay subsoil. On the west half, in the 
north center and northwest portions thereof, we found 
a brown-gray silt loam on tight clay. This brown- 
gray silt loam over the tight clay, the surface soil 
varied in thickness from seven or eight inches to 
twelve or thirteen inches, the average being about ten 
to twelve inches. In most places it was underlaid to 
the depth of twenty inches by an intermediate soil, 
of a more or less plastic nature, a brownish-gray in 
color, and more or less impervious to water, though 
that to the depth of twenty inches or' more, was under- 
laid with a tight clay, very plastic and impervious to 
water. This intermediate soil was not at all times 
present, in some instances the top soil at a depth of 
of ten or twelve inches verged immediately into the 
tight clay subsoil. This tight clay subsoil is a very 
plastic, viscous and impervious clay, having the ap- 
pearance of unvulcanized rubber, as near as I can des- 
cribe it, and when wet and broken apart, to be in 
horizontal layers. ’’ 

“‘The farm is flat, with a slight fall to the south- 
west. From the nature of the soil and the nature of 
the subsoil and nearness to the surface to which the 
impervious clay lies, I would say it would be imprac- 
ticable to tile it.’’ 

“Tile, to properly drain cultivated land, should 
lay between two and one-half and three feet below the 
surface. If tile were laid 
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in the Burner farm this way 
they would not work, or would work so slowly it would 
not be beneficial. In some years if the distribution 
of moisture were proper, fairly good crops might be 
raised, but as an ordinary thing, the top soil being 
so shallow, it becomes thoroughly saturated with the 
heavy spring rains, and being underlaid with the im- 
pervious strata, it keeps it wet for such a period that 
it does not drain out properly and does not warm up 
soon enough that seeding could be done as early as it 
could in better drained soil. Then, as the season pro- 
gresses and as the top soil dries out, and the summer 
droughts come on, the plants would be required to 
draw their moisture from the lower depths and this 
same impervious strata would exist, and would hinder 
the capillary attraction. On the Burner farm the im- 
pervious clay would lay above the tile. ’’ 

Boers further testifies that the east half of the 
farm is much better than the west half and that the 
west half of the tract would be worth about forty per 
cent as much as the east half. . 

Boers was on the tract again in October, 1921, 
with Appellant Stringer, the lawyer, and Evans, Wier 
and Snyder, who were witnesses from the State Uni- 
versity. The consensus of this testimony is that there 
are about one hundred acres in the northwest part 
of the tract that is a shallow, light covered soil, eight, 
ten and twelve inches in thickness, resting upon a 
“tioht’’ or impervious clay which prevents drainage, 
and in shortage of rainfall, drys out and the crops 
erowing ‘‘burn up.’’ 

The soil map, made under the authority of the 
State, through the University, and in the hands of the 
farm advisor of Hancock County, was offered in evi- 
dence, and shows, as near as we can determine, sixty 
to seventy acres in the northwest part of the tract to 
be a ‘‘brown gray silt loam”’ or ‘‘tight clay’’ and that 
the balance of the tract is a ‘‘black silt loam on clay.’’ 
It is conceded by all the testimony in this case by the 
witnesses who had any knowledge upon the subject, 
that there was some ‘‘spotted land’’ in the northwest 
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part of this tract where the subsoil was a more imper- 
vious clay, but there is a wide variation in the testi- 
mony as to the amount, its nature and its value. 

On the 31st day of March, 1921, appellants served 
notice upon appellees which contained the following 
statements: 

‘‘Hor the purpose of inducing us to enter into the 
foregoing contract, you and your agent and. agents 
represented and stated to us that thd top soil was black 
loam for a depth of over two feet and the subsoil of 
said real estate was of a type highly desirable and 
well adapted to farming purposes, and particularly 
that the subsoil underlying said land was of yellow 
clay and porous so that the surface water would freely 
pass through it, and further stated that said sub-soil 
was first-class in respect to its drainage qualities. 

““We relied upon said statements and each of them 
and believed them to be true and were induced thereby 
to enter into the contract aforesaid. We have now 
discovered that said statements and representations 
were false and untrue in this, that approximately one 
hundred acres of the West Quarter of said real estate 
has as a surface soil a loam of a light brown color of 
a depth of about eight inches, immediately below this 
is a gray clay stratum of plastic and impervious clay 
to a depth of about 18 or 20 inches, and underlying 
this there is a stratum of very plastic impervious clay 
of a thickness of 8 to 12 inches; that this clay is im- 
pervious to water and prevents the drainage of the 
surface water from said land and is so near the sur- 
face that it is not practical or expedient to tile said 
land by means of tile ditches and that there is no 
practical way of tiling and draining the said land, and 
because thereof the value of said land for farming 
purposes is greatly impaired and its fair cash market 
value greatly depreciated.’’ 

Appellants, therefore, in the notice elected to ter- 
minate and rescind the contract and demanded the 
repayment of the sum of 
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$31,800. At the time of 
serving this notice appellants delivered and turned 
over to appellees the new leases appellants had taken 
to the tract and advised Appellee Burner that they did 
not want the lands. Later, about June 16, 1921, ap- 
pellants caused their contract of purchase with appel- 
lees, having a notice of rescission attached, to be re- 
corded in the office of the Recorder of Deeds of Han- 
cock County. The notice of rescission attached to the 
contract and recorded is as follows: 

““To Whom it May Concern: 

“Notice is hereby given that we and each of us 
have rescinded the foregoing contract on account of 
certain false and untrue statements and representa- 
tions made to us, which induced us to enter into said 
contract; that because of said rescission we expect to 
and will start suit for the recovery of the $31,800 paid 
under said contract to said T. E. and D. B. Burner; 
and notice is hereby given that we claim a line against 
said premises to the extent of said sum of money. 

“Dated this 16th day of June, A. D. 1921.”’ 

(Signed by appellants. ) 

Thereupon, on October 6, 1921, appellants filed in 
the Cireuit Court of Hancock County a praecipe for 
summons in assumpsit and summons was issued re- 
turnable to the October Term, 1921, of said court. A 
declaration in assumpsit was filed in said cause on 
October 6, 1921, based upon special counts and the 
common counts. This cause stood upon the common 
law docket of the court until April 22, 1922, when, by 
order of court, the cause was transferred on motion of 
appellants to the chancery side of the court, and ap- 
pellant presented a bill of complaint praying for 
equitable relief and praying summons issue for the 
additional defendants holding mortgage lien claims 
and appellees in this suit. 
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It is charged in the bill that the representations 
made were: ‘‘That all of said land has a surface soil 
composed of black loam to the depth of about two feet, 
and that underlying this for several feet was a yellow, 
double-jointed clay subsoil, which was pervious to 
water and of such a character as to permit the free and 
uninterrupted passage and absorption of water falling 
upon the surface and of such a character as to permit 
water by capillary attraction to pass freelv from the 
subsoil to the surface.’’? This charge as to represen- 
tations was made in one count of the declaration in 
the common law suit. We set it out as it contains 
phrases not previously used by appellants such as 
““double-jointed,’’ a term enigmatical to many wit- 
nesses in the case, and we have not been able to find 
the term in the dictionaries. In fact, but one witness 
of appellees’ forty-five witnesses had ever heard of 
the term or was able to define a ‘‘doubie jointed’’ clay 
subsoil. It is noticeable, also that appellants did not 
use the term in the notice of appellees, and the term 
used is peculiar in this record. 

Appellees produced over forty-five witnesses. 
Appellee Burner and Jolinson denied emphatically 
that either of them had used the terms and language 
ascribed to them in certain respects as testified to by 
appellants and Hamm, or that they or either of them 
had made any statement about the tract that appell- 
ants could not see for themselves. Burner’s descrip- 
tion of the amount of tile on the farm, its location, the 
slope of the land and the out-let to the southwest, was 
all borne out by the facts as proven. But some of 
appellants’ witnesses from the University testified 
that land could not be drained where ‘‘tight clay’’ 
was present, and that statement, from all the testi- 
mony, as an academic question might be true in cer- 
tain isolated and extreme cases; but, from the testi- 
mony, it is not ordinarily true in practical farm drain- 
age, as many of appellees’ witnesses 
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testified. Just 
how much ‘‘tight clay’’ or brown gray silt loam there 
was on the west quarter section, it was difficult to 
determine. Boers and his assistants bored holes at 
various places with no particular system and came to 
the conclusion there was about one hundred acres of 
so-called inferior land, Stringer testified that he had 
never heard of ‘‘tight clay’’ lands. Burner testified 
that he had never heard of a ‘‘double-jointed yellow 
clay’’ land and each may have testified truthfully. 
Appellee caused a survey to be made of the entire west 
quarter section of the land and a hole to be dug every 
two hundred feet in each direction. William Jeffrie 
Horney, aged seventy-five years, a farmer and sur- 
veyor, who had had experience in farm drainage and 
given a good deal of attention to the nature of soils 
and the effect of tiling, testified for appellees: 

“‘T did some surveying for Burner on the Burner 
farm; dug holes on the farm in company with Dona- 
hue, a soil expert from Macomb. This was done July 
last, from the 4th to the 9th; dug a hole every two 
hundred feet over the west quarter, beginning at the 
southwest corner; used thirteen stakes in crossing the 
quarter section. Then we went north two hundred 
feet from that and back on another line, until we set 
a stake every two hundred feet over that whole quar- 
ter of land. Dillon, Cook and McKee dug the holes. 
After the holes were dug, in company with four or 
five other men, Cook, McKee, my grandson, Paul Hor- 
ney, and myself and Fisher, and a soil expert from 
Macomb, investigated the soil; took a tile spade and 
sliced down the side of that hole to the three foot 
depth, laid out the slice so that we could measure the 
soil and the sub-surface soil and the sub-soil, and pass 
on its quality. My grand-son, Paul Horney, kept the 
record after we passed on it and agreed on what we 
could. This record was turned over to T. HE. Burner 
at the close of the investigation. 

‘““There were two distinct ponds. Some of the 
holes came in the ponds. One had two. The soil 
in the north pond was rusty and was jointed, but 
showed rusty streaks through it like water had laid 
on it; have drained ponds like that successfully. 
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‘<The soil in the south pond was the same as the 
other; think it would tile drain; know about light or 
white spots in land in Hancock County. The soil is 
harder to dig through than black soil. 

‘‘The last hole was near the northwest corner of 
the west forty. There was more dark soil toward that 
corner; put down an extra hole at the northwest cor- 
ner; saw a quarter of an acre of light land up near the 
northwest corner. That light soil will not drain as 
well as the other land; think the Burner farm can be 
tiled. 

Q. ‘‘Did any of these holes go down in any of 
these white spots on this quarter? 

A. ‘Yes, there was several holes that the soil 
was tighter than at other places. Now, I don’t re- 
member; it seems to me No. 20 or 21, that is east on 
the first row, was about the worst of any I saw. That 
is the hardest. * * * That is my recollection, 
just from memory. I know I found that to be toler- 
able hard soil.’ 

You can’t tell the white spot as well when there 
is corn growing on it; ‘‘couldn’t see it for the corn. ’”’ 
That soil was tighter and harder than in the ponds. 
Sometimes the white soil was in a spot and sometimes 
in a streak. The drainage of the east half of the 
Sinele eighty is toward the east and south. The plat 
shows two distinct drains, outlets, near the southwest 
corner of the west quarter. There is a well defined 
fall of the east part of this farm to a drain there on 
the south line. There had been a heavy rain and they 
could tell the drainage of the land by the way the 
water had flowed on the surface. The white spot 
comes in between stations 157 and 158 just south. 
Between holes 49 and 50 there is a windmill. The 
circle around station 85 represents a pond. The circle 
near 127, 134 and 135 is another pond. Nothing grow- 
ing in the pond when he was there. 

The arrows show the natural flow of the water. 
There is sufficient fall to drain the farm. The lines 
give the direction and 
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the figures give the rise in feet. 
Most every section has a fall, and when they are added 
together there is a good, fall on every line. 

There is enough fall on the farm to successfully 
drain it; thinks the soil will drain on that farm. 

Q. ‘‘Did you find any hardpan in there? 

A. ‘No, sir, not any hardpan that I call hard- 
pan. Of course, there was a close, tight soil in a few 
spots that won’t drain very easily, won’t flow freely 
through it, but you find it everywhere over this county 
and even in other counties. 

@. ‘‘You may state whether or not you have 
found such spots in practically every farm you drained 
in this county? 

A. ‘‘In many of them, yes, sir. ’’ 

Didn’t dig on the east quarter. Most of the west 
quarter is a brown soil ‘‘with occasionally a white or 
light spot. ’’ 

“‘T have a recollection that there was no bad soil 
except as I tell you, occasionally, probably twenty 
holes on that whole farm that I considered pretty tight 
soil, hard to drain. 

Q. ‘‘Yes, sir, take hole 21 and describe it from 
the surface down three feet. 

A. ’’Well, it had apparently a good little bit of 
soil on top, not deep. 

Q. ‘‘About six inches? 

A. ‘Yes, sir, and a subsoil or sub-surface soil 
that grew into a whiter, lighter color. While this 
showed on top, it didn’t show as plain as it did below 
the surface, because it had been mixed in the top by 
plowing and farming. Probably some day it had 
shown whiter. 

Q. ‘‘How deep would that be, Mr. Horney, the 
sub-surface? 

A. ‘‘As near as I can remember, probably six or 
eight or ten inches, may be nearly to the bottom of 
the hole, of the light colored soil. 
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Q.‘“That would be this whitish-looking, stickier 
soil? 

A. ‘‘Yes, probably the same as you have there. 
Yes, it probably does. It was as light as that. 

Q. ‘A kind of sticky clay? 

A. ‘‘No, not necessarily so sticky, but it wasn’t 
a jointed clay, exactly, but it was porous. ’’ 

It is better to take a testing of soil with a spade 
rather than with auger. The auger pulls the soil to- 
gether. An auger compresses the soil. It is better 
to lay it out with a spade. 

Joseph McKee, who assisted the witness Horney 
in surveying the tract, had spent a life time draining 
land and had placed three hundred and fifty miles 
of tile in Hancock County. He testified: ‘‘I know 
the Burner half section of land. I was on that land 
during the month of July, 1923. I dug test holes all 
over the quarter—every two hundred feet. That was 
the northwest quarter of the section—the west half 
of the half section. I dug most of the holes myself. 
They were dug by stakes set by W. Jeff Horney. I 
was there when he set them. The stakes were num- 
bered. Stake No. 1 began at the southwest corner 
of the quarter. From here they ran east. The last 
number east on the first row was No. 13. Then there 
was another row two hundred feet north, then west 
again. This was continued back and forth over the 
quarter, up to 169 holes. The last hole was in the 
northwest corner of the quarter—or rather it should 
be the northeast corner—the 169th hole. I put down 
holes near these stakes. They were practically all 
three feet deep. I probably dug a hundred of them. 
I observed the kind and character of the soil I was 
digging in. I examined the soil in all the holes. We 
dug down’ by the side of the hole with a spade. We put 
down additional holes in the northwest corner. We 
were looking to see if we could find any hardpan. We 
put a hole a little northwest of the last stake in the 
northwest corner. I 
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heard about it being a bad place; 

that it was the worst place on the farm. I put the hole 
down three feet. That hole was clay loam; it would 
drain. The additional hole near the northwest corner 
was practically the same thing as the stake; it would 
tile drain. There was a hole came in each of the 
ponds. It was a kind of a brown loam, and a grandu- 
lar clay subsoil; it would tile drain. I did not find any 
hardpan on the west half of the Burner land. I am 
familiar with hardpan, 

““A day or two before, or at least a little before, 
I put down these 169 holes I put down some other 
holes promiscuously on the land. One was about 
station 20 on defendant’s exhibit 3. There was some 
dispute about the ground being hardpan, so I dug two 
holes there practically and left a partition between, 
and poured a couple of buckets of water in there to 
see what it would do and the water seeped through 
from one hole to the other. The partition was six 
inches thick between the holes and the holes about 
three feet deep. The soil there was porous. This 
was a white spot where I put these holes. The soil 
was porous. I found no soil on the Burner land tight- 
er than I found at this point, No. 20, where I poured 
the water in the holes. I think that there is plenty 
of fall on the land to drain it. I did not help Mr. 
Horney in this getting of the levels, but I had taken 
levels myself once before over the same farm. 

Q. ‘‘Now, Mr. McKee, I want to ask you wheth- 
er or not, in your opinion, from your experience as a 
drainage contractor and tiling different farms, and 
from what you saw of the soil on this farm, on the 
west half of the Burner farm, it is practical to tile 
drain that quarter section, of land and all of it? 

A. ‘‘It is, yes, sir. 

'Q. ‘‘And will or not, each and every part of that 
quarter section of land successfully tile drain? 

A. ‘Yes, sir.”’ 
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“‘T have had experience in tiling farms that have 
white spots on them, and on places such as were found 
on the ponds on this quarter. The tile laid there 
makes it the best part of the farm. I have laid tile 
in ponds similar to these. I do not find any tight sub- 
soil on this farm. I did not find any land in this 
quarter section that you would call plastic clay or 
any white spots which would prevent it being suc- 
cessfully tiled. I have had experience in determining 
the character of the soil in putting down holes on 
land. The only accurate way is with a spade. You 
can’t do anything with a two-inch anger. You bore 
down in the soil and that destroys the pores of the 
clay, works it up together and you can’t tell whether 
it will drain or not. A two-inch auger just putties it 
all together and mixes it all up. You ean not tell 
anything about the soil after it is baked hard—after 
it is mixed together that way, nor can you tell imme- 
diately after it is taken out. There was corn growing 
right up to the pond—that is, the north pond. I ob- 
served the crops on the place last summer. They 
were good when I was there. You couldn’t tell any 
difference in the crops on the light places and on the 
rest of the farm. 

Q. ‘Now, I will ask you how this land will com- 
pare as to tile drainage with the average land up 
through that section, Mr. McKee, as to whether it 
will drain as well as the average land up through 
there? 

A. ‘Yes, sir, it will. 

“T have had occasion in laying 350 miles of tile 
in Hancock County to observe the effect on land sim- 
ilar to the Burner land, where tile is laid through these 
spots, and through ponds in soil similar to the Burner 
land. We have these spots in almost any quarter in 
Hancock County. There is no quarter where you 
can’t find it. This is as good a quarter as there is in 
the county. ’”’ 
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Albert O. Behnke testified that he was a farmer 
and stock feeder and says in the latter part of June 
or the first of July he sold what has been mentioned in 
this record as the Behnke farm at $265 per acre. He 
says he does not know what it sold for when sold the 
second time but he says that the third time it was sold 
for $325 per acre. These sales were made in 1919 and 
1920 and as already shown by other witnesses the 
Behnke land was not as good land as the Burner land. 
It was purchased at $325 per acre by Grover Barnard 
who had formerly lived in that vicinity. This wit- 
ness, Behnke, says that he had known the Burner 
farm for fifty years; that he had always considered it 
a good farm; that there was always a good crop on it. 

This testimony was corroborated by numerous 
witnesses, men of practical knowledge of affairs, and 
in such numbers that this court is impressed that the 
condition of the soil in the part of the tract in question 
is not a hardpan or impervious clay underlying any 
considerable portion of the tract, but that it is spotted, 
there being in places light spots or streaks where the 
surface soil would not extend so deep and be underlaid 
with a harder clay, more difficult to drain, but still 
porous. These spots and streaks were found on near- 
ly every farm in Hancock County and as to the amount 
of this land on appellees’ tract, it is practically im- 
possible to determine; one witness testified not over 
two acres. Of actual land underlaid by this clay, 
probably there was not to exceed twenty acres. There 
may have been more and it is quite possible there was 
less. There was testimony tending to show that one 
could see and observe this light soil by going over 
it, and Appellant Stringer’s testimony corroborates 
this theory in the importance he imputes to the claim 
that Johnson and Hamm would never take him over 
this part of the tract. Johnson testifies that they 
were over this part of the tract, and that Appellant 
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Stringer saw the spots and that they discussed them. 

The testimony of over thirty witnesses was un- 
disputed that in June, 1920, similar tracts of land in 
Hancock County were selling for three hundred dol- 
lars per acre. Only one witness placed a lower valua- 
tion upon the tract—$275 per acre—while a few testi- 
fied that the price had gone as high as $325 per acre. 
This testimony was competent as bearing upon the 
question of motive that appellees might have to com- 
mit a fraud. Appellees had purchased the lands in 
the spring of 1919 at $220 per acre. The increase in 
value is not remarkable under the testimony in this 
case, and to those who remember the ‘‘booming’’ 
times. There are certain features of this case which 
are remarkable, some of which have been pointed out 
and do not need further amplification. Appellant 
Stringer testified that he purchased these lands for a 
home, as corroborative, we take it, that he relied upon 
appellees’ representations as to the soil. If he testi- 
fied truly he made a very improvident bargain, at 
fifty-eight years of age to purchase a tract of land 
encumbered by a mortgage for forty thousand dollars 
and without the means to pay for the equity, and with 
no means with which to tile, drain or make repairs 
upon the dilapidated buildings and fences. The nat- 
ural thing for one desiring a home, in the opinion of 
this court, would be to first find a market for the one 
which he has and, at least, before he purchases to 
provide himself with means sufficient to pay for the 
equity in the roof which he plans to cover him. This 
appellant did not do. If appellant were speculating 
in land, and purchased this tract for a resale, at a 
profit, which he expected, this court could more read- 
ily give credence to Hamm’s testimony that Appellant 
Stringer ‘‘was a good judge of dirt.’’ The testimony 
of Hamm is not impressive in this record. At the time 
Hamm was advising the Stringers to see a lawyer and 
assisting in laying the foundations of this litigation, 
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he had in his possession a good remunerative commis- 
sion paid by appellants for getting them into this diffi- 
culty. The record does not show that Hamm has ever 
offered to return any part of this commission to ap- 
pellants; neither does it show that Hamm was de- 
ceived or misled by any of the false representations 
charged to Johnson or Appellee Burner. In fact, 
Stringer substantially charges Hamm with aiding 
Johnson in keeping appellants away from the west 
part of the tract. Appellees’ conduct on March 1, 
1921, in offering to extend the time of payment and 
delivering the possession of the lands to appellants, 
as appellees had done, hardly seems in accord with 
a fraudulent transaction. 

The Master in Chancery found that the testimony 
did not establish that appellees or their agents made 
the false representations upon which appellants relied, 
charged in the bill of complaint, and the chancellor 
has approved that finding, upon which a decree has 
been entered. The burden of proof to establish these 
charges is upon appellants. Hungerford v. Behrens, 
308 Ill. 414. The law. applicable to this case has been 
aptly and forcibly laid down in Crocker v Manley, 
164 Ill. 296, where it is held: 

‘““InFarmsworth v Duffner, supra, which was a 
bill for the rescission of a contract of purchase and to 
recover the money paid on the contract on the ground 
that it was entered into through false and fraudulent 
representations, in the decision of the case it was said: 
“Where the means of knowledge are at hand and 
equally available to both parties, and the subject of 
purchase is alike open to their inspection, if the pur- 
chaser does not avail himself of these means and op- 
portunities he will not be heard to say that he has 
been deceived by the vendor’s misrepre.entations. ’ 
It is there, among other things, also said: ‘In Lud- 
ington v. Renick, 7 W. Va. 273, it was held that ‘a 
party seeking the rescission of a contract on the 
ground of misrepresentation must establish the 
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same by clear and irrefragable evidence; and if it 
appears that he has resorted to the proper means of 
verification, so as to show that he in fact relied upon 
his own inquiries, or if the means of investigation and 
verification were at hand and his attention drawn to 
them, relief will be denied.’ In the case of Attwood 
v. Small, decided by the House of Lords, and reported 
in 6 Cl. & Fin. 232, 233, it was held that ‘if a pur- 
chaser, choosing to judge for himself, does not avail 
himself of the knowledge or means of knowledge open 
to him or to his agents, he cannot be heard to say he 
was deceived by the vendor’s representations.’ And 
in 2 Pomeroy’s Equity Jurisprudence (sec. 892) it is 
declared that a party is not justified in relying upon 
representations made to him: ‘(1) When, before en- 
tering into the contract or other transaction, he actu- 
ally resorts to the proper means of ascertaining the 
truth and verifying the statement; (2) when, having 
the opportunity of making such examination, he is 
charged with the knowledge which he necessarily 
would have obtained if he had prosecuted it with 
diligence; (3) when the representation is concerning 
generalities equally within the knowledge or the 
means of acquiring knowledge possessed by both par- 
ties.’ But if the neglect to make reasonable examina- 
tions would preclude a party from rescinding a con- 
tract on the ground of false and fraudulent representa- 
tions, a fortiori is he precluded when it appears that 
he did make such examination and relied upon the 
evidences obtained by such examination, and not upon 
the representations. ’’ 

In this case there is nothing to show that Appellee 
D. L. Burner made any representations or knew any- 
thing about the land or soil or had or appointed any 
agent to act for her, other than O’Harra through the 
power of attorney and the terms of the contract therein 
recited. Nothing in the record indicates that Appel- 
lee T. K.. Burner had any more knowledge about the 
land or soil than appellants had. Certainly it is not 
established by ‘‘clear and 
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irrefragable evidenee,’’ and 
this court, from the record, is led to the irresistable 
conclusion that this litigation would never have been 
in the courts had not the panic in land values and 
business occurred in the fall and winter of 1920 and 
1921. We ean not say that the finding of the Master 
and Chancellor as to the false representations claimed 
to have been made, is against the weight of the testi- 
mony. Weare satisfied that it accords with the testi- 
mony. Other questions are raised in the case but 
this finding makes it unnecessary to consider any of 
them, except one. 

The bill prayed that appellants’ claim for moneys 
paid upon the contract be established as a prior lien 
to that of the second mortgage upon the lands, and 
the decree dismissing appellants’ bill for want of 
equity apparently is res adjudicata of that question 
against appellants. Appellants have assigned error 
that the decree is contrary to equity and good con- 
science and in not finding that the lien of appellants 
for the amount paid on the contract is a prior lien to 
that of the second mortgage. 

_ Appellants and appellees have presented this 
cause to a court of equity without presenting the true 
relationship that these parties bear to each other 
under the terms of the contract, in a court of equity. 
Under the decree of the Cireuit Court and the finding 
in this court appellants are denied the right to rescind 
said contract, and it is still in force. Appellees have 
never forfeited the contract or brought proceedings 
to recover the balance due upon the contract, or to 
foreclose against the lands. Appellees are in the posi- 
tion of mortgagees in posession. (Lewis v Shearer, 
189 Ill. 186; Rhodes v Meredith, 260 Ill. 143; Mie- 
demav Wormhoudt, 288 Ill. 537; Ward v Williams, 
282 Ill. 641; Knights v Knights, 300 Ill. 618.) 

In Lewis v Shearer, supra, it was held: ‘‘The 
appellant contends that Rudolph Topsico— having 
failed to pay the purchase money when due by virtue of 
the conveyance of three of the heirs of Frank M. Tat- 
um to him, the bond for a deed was forfeited and he 
became 

Page 28 





ae 


wait! “sot Bap tie : 
sae eee ber ionic 


invested with the absolute title to the un- 
divided three-fourths part of the land, disencumbered 
of any right, title or interest therein of Rudolph Top- 
sico and John A. Shearer. In a court of equity such 
contention cannot be sustained. In equity the land 
upon the execution of the bond and notes became the 
property of Topsico and the purchase money that of 
Tatum, and the transaction will be considered in the 
nature of a mortgage, and treated as though a con- 
veyance had been made to the vendee and a re-convey- 
ance taken back by way of a mortgage when may be 
sold and assigned, and the assignee may enforce such 
lien in equity. (Lombard v. Chicago Sinai Congrega- 
tion, 64 Ill. 477; Wright v. Troutman, 31 id. 374; Hut- 
chinson v. Crane, 100 id. 269; Church v. Smith, 39 
Wis. 492; Conner v. Banks, 18 Ala. 42 (52 Am. Dec. 
209); Gessner v. Palmater, 13 L. R. A. 187.)”’ 

The contract between the parties was of record 
and was an instrument relating to the title to the land 
or some interest therein, at the time the second mort- 
gage was given, and the notice of lien or rescission 
‘“being an instrument not entitled to be recorded,’’ as 
contended by appellants (St. John v. Conger, 40 Ill. 
535) may be disregarded as notice to the holders of 
the second mortgage indebtedness. The interest of 
the parties in said lands, under the terms of the con- 
tract, not having been litigated in this suit, it is the 
opinion of this court that the decree of the Cireuit 
Court of Hancock County as to appellants’ right to 
rescind or cancel the contract, should be affirmed, but 
as to the rights of the parties, appellants and appel- 
lees, under the terms of the contract, the decree of the 
lower court should be modified to show that appel- 
lants’ bill of complaint was dismissed without 
prejudice. 

Affirmed in part and Decree Modified. 
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MIS ECKMAN, . ; 
Appellee, ; APPEAL FROM 

WS. : MADISON 
‘your wILp?, ; COUNTY cou? 


rf Appellant. 
i. 

7, Pete + Appellee is a real estate broker ond was employed by 
ant to 7ind a purcheser for e house and lot he wished to sell. 
hile mpaetiations sexe pending she snowed the property to @ 're 
Dively, who Was very much interested and said he wanted the property 
or one like it, The party who hed previously looked at the property 
ided to take it and the deal was closed. Appellee +014 appellant 
it ‘Ure Dively wanted to buy a property like the one she had just 
La. She says that appeliant then told her thet if she got him 


that she got her commission; thst Dively ceuld select any vacant 
lot that he wanted; that he made a selection; that appellant 

ht the lot, built the house thereon for Dively an‘ sold the 
mises to him for $5,000«00. 

Appellant testified that appellee talked to aim about 


‘appellee tola him that if she made the deal with Dively he 
pay her @ commission; that he told her he would make the 
1 ag ae Wg V8 
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ee high enough so that she could get a commission of 5%; 
| he never knew Dively and his wife until appellee introduced 
to them; that when he went to see the Divelys they knew 
nh app@llce that he bought the lot for $1350.00 and was to put 
> a house for them for $3650.00. The price was satisfactory 
) appellant and he sold the house and lot to Dively for $5,000.00, 
sllee was not present at the final consummation of the sale. 
received a commission from the seller of the vacant lot based 
on the purchase price of the lot and sued appellant for her 
commission on the value of the house, $3650.00e She recovered 
a verdict and judgment for $162.50. 

We are of the opinion that even though appellant 
was not present when the sale was finally consummated, yet 
“ghe/the efficient and procuring cause of the sale and is en- 


‘titled to her commission, Zllis vs. Dansworth, 49 Appe 187; 





‘St ANnviON VSe Potts, 117 App. 80; Cowan VSe Day, 156 ApPDe 105; 
Geer vs. Chapin, 165 App. 654. Acting as reasonable men the 


| jury could not have reached a different verdict. No reversible 





error having been pointed out, the judgment is affirmed. 
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Appellant. 


Berry, 2. J» - Appellee recovered a verdict and judgment under 
@ declaration charging that on august 28, 1925, appellant had 
been operating a certain line of railroad for more than six 
months; that it was the duty of appellant to maintain fences 
along its tracks, and gates or bars at farm crossings, suitable 
i land na? fiatent to prevent stock from getting on the railroad; 
that appellee had thirteen head of cattle in his pasture; that 
they escaped therefrom and went into his neighbor's ficld adja-~ 
ent to appellant's railroad; that appellant had constructed a 
- torn crossing in said latter field and had placed a gate in its 
se so as to allow the passage of stock across its tracks; that 
ellant suffered said gate to become in a state of disrepair, 
so that it wes no longer in a safe condition to turr cattle and 
prevent 2a getting upon the railroad track; that by reason 

7 £ the condition of the said gate, appellee's said cattle passed 
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out of his neighbor's field and went upon the railroad track 


sand were struck by appellant's engine and train of cars; that 


_ ten of them were thereby killed and three were seriously injur- 


ed, etc. 

Appellant's main contention is that the court should 
have directed a verdict in its favor. The andiapatea evidence 
is that for two or three years before the accident the posts 
were spread and the gate could not be latched; that a wire 
was used to fasten it; that wire fastenings frequently break; 
that the gate had come open at times. Appellee testified, 
without objection, that he and appellant's section men wore 
at the scene of the accident soon after the train struck the 


cattle; that two of the men went west and one went east along 


the track to find where the cattle got on the right of way, and 


that when they returned the section foreman told him that the 
d eattle came through the gate in question. He also testified 
a that the cattle got out of his own field through a defective 
fence into his neighbor's field, and from there they passed 
through the gate on to the railroad right of way. No one 
testified as to the condition of the gate immediately before 
a or immediately after the accident. One witness testified that 


he saw the gate a few days before the accident; that he went 


through it; that the posts had spread and it could not bs 
latched; that there was a wire to fasten it, and that he 
¥ fastened it with the wire at that time. He alse testified, 
without objection, that when he next saw the gate after the 
, accident, it had been fixed up. Appellant called but one 


witness, one of the section men, but not the foreman, who 


said that he walked the track on the morning of august 27th, 





and observed that the gate was closed. 
The statute required appellant to put in gates at 
_ this farm crossing. The gates are a part of the fence, and the 





ety to — the fences in repair includes the duty to keep 


the gates ze and mequrelyeueyeh so as to afford equal 
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protection from stock getting upon the tracks at such places as 
at other points, C. & Ne Fe Re Re COo, VSe Harris, 54 Ill. 528. 
In that case the gate had been left open for a week and the reil- 
road company knew it was open. Tnere the fastening consisted 
of a chain and hook, which was fairly good, but the cate would 
play back and forth with nothing but the/hook to hold it, the 
court ssid:- "In this condition iit was subject to be opened dy 
the action of the wind or by stock rubbing against it, Cc. & A. 
R. 2. COs, VSs Morton, 55 App. 144. In that case there was no 
 @irect evidence that the gate was opened by the action of the 
wind or by the stock, mt the court considered it a fair inference 


; 
ag it was opened in cone of those ways. ‘here the question 
Yew as to whether there was a sufficient fastening for the cate 


ana there was evidence to the effect that the gate was so con- 















structed that but little foree was required to open it, the court 
gaia thet in ell probability the horses opened it by rubbing and 
‘pashing ageinst it, C. 3. & Q. 2.2-Cos, VSe Finch, 42 Apre 90. 

: The testimony of appellee that the section foreman 
told him that the cattle came through the gate on to the railroad 
track was hearsay ana incompstente Had it been objected to the 

» no doubt, would have excluded it. ‘The evidence that the 
gate was repaired after the accident was incompetent but it was 
Duet objected to, Howe va. Medaria, 183 Tl. 288. Litigante are 
no position to complain of incompetent evidence where they 

low it to go to the jury without objection. 

Where evidence is hearsay and incompetent but is adq 
mitted without objection, it is to be considered ana given its 
natural probative effect as if it were in law admissible, Ascher 
Bros. VSe Industrial Commission, 511 Ill. 258  # The effect, 
ly, of evidence of repairs having been made after an 
ace dent, is to operate as an admission of negligence, City of 

ylorville vs. Stafford, 196 Ill. 288-291. Such evidence is 
to be interpreted by a jury as an admission of negligence, 
eS VS. Percival, 152 Tile - If a party is content to 
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let improper evidence go fo the jury, without objection, he 
cannot complain if the jury has considered it and given it its 

: y natural probative effect. | 

| / Appellant insists that its peremptory instruction 
should have been given because appellee was guilty of con- 
tributory negligence in failing to maintain his own fence in 
such manner as to prevent the escape of his cattle into the 
field of his neighbor. That contention is without merit, C. & 
soe “We ReReCOe, VSe Harris, supra; I. Ce ReReCoe, Vee Arnold, 
a7 Tle 173. 

| , In view of the facts that the posts were spread and 

_ the gate could not be latched; that such was the condition for 

_ two or three years; that a wire was used to fasten the gate; 

| that wire fastenings frequently break; that the gate had 

q come open at times; that appellant repaired it soon after the 

, a accident and that appellant's section foreman examined the gate 

, @ few minutes after the accident end told appellee that the 
eattle came through the gate, we are of the opinion that the 
jary might reasonably infer that because of the insufficiency of 
the fastening the gate came open, or that it was so insecurely 
‘fastened that the cattle opened it by rubbing and pushing against 
ite That being trae the court did not err in refusing to 

; t, direct a verdict in favor of appellant, We would not be warranted 
; a in holding that the verdict is so manifestly against the weight 
b of the evidence that it should be set aside. No reversible error 
having been pointed out, the judgment is affirmed. 
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ry, Pe Je - Appellant's intestate was a widower, and all of his 


dren were married. During the last nine months of his life 





the daughters. Appellee filed a claim against the estate for 

vices rendered in caring for the deceased and regovered a ver- 

f and judgment for $893.00. 

Deceased first went to appellee's home in November 

» under an agreement by which appellee was to receive $10.°0 

r week for his board and care. He remained with appellee until 

s 4, 1923, and appellee was paid in full for that period. Prom 

> 4, 1923 until August 3, 1924, deceased was cared for by Mrs. 
an On the latter date he was brought back to appellee's 

1omée where he remained and was cared for until his death on April 

ag 

The undisputed evidence shows that all parties knew 

and understood that appellee was to be paid for his services. ‘The 

only controversy was in regard to whether he should receive a 

mable compensation or $10.00 per week. At the time deceased 
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s brought back to appellee's home in August 1924, nothing was 
id as to what his compensation should be. There is evidence 
ing to show that he admitted that he was to get $10.00 per 
2k The evidence on the part of appellee is to the effect that 
a eondition of the deceased was much worse after August 1924; 


that he was confined to his bed practically all the time and had 







to be cared for like a little child. ‘That his clothing and the bed- 
elothes had to be changed several times a day; that he had bed- 
“sores and required mach care and attention. Wo fault was found 
with the character of the services rendered. In the gtate of the 

_ proof we would not be uncranted in holding that the verdict is so 
ratty against the weight of the evidence that it should be 


ud 3et aside. 
:. Appellant contends that the Court committed reversible 
‘error in permitting three witnesses to testify as to what would be 















a reasonabl< compensation for appellee's services before a proper 
foundation was laid. ‘The record discloses that one of these wit- 
sses was permitted to answer without an objection being made to 

e question. It also shows that when the question was asked another 
witness appellant made a general objection which was overruled. 

2 2 law is well settled that when an objection to the admission 

of evidence is of such a character that it may be removed by fur- 
proof it must be stated specifically at the time the evidence 
is offered. A general objection will not reach an objection that, 
sumably , , might have been obviated if specifically pointed 


: There was no specific objection except in the case of 
ene of the witnesses. Other witnesses testified as to what would 

a reasonable compensation without any objection being interposed. 
ere was no reversible error in the rulings of the Court in the 
fission of evidence. 

Appellant contends that the Court committed reversible 
ror in the giving of Pe third instruction. It is argued 
=-2= 
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at the instruction is erroneous because it fails to require the 
-y to find from the evidence what was a Teasonable and customary 
apensations While the instraction is subject to criticism in 
ithet regard, yet in view of the fact that the issue was simple and 
| sily understood, we ere of the opinion that it was not reversible 
or, King vse Swanson, 216 App. 294, It is quite evident that 
jury acted upon the evidence and were not mislead by this in- 
rauction. The evidence on the part of appellant was to the effect 
at a reasonable compensation for appellee would be “$10.0 per 
eek, while that on the part of appellee was as high as 342.00 per 
The jury allowed appellee about $25.00 per week. 


Be ity 


: It is argued that the said instruction is erroneous 
‘because it told the jary that damages were to be awarded unless 
‘tne further believed there was = contract for such services, and 
in that event they should allow appellee such sum as they should 
a@ had acerued to him under the contract. That part of the in- 
sti action is not accurate but we cannot gee how the jury could 
have been misled « Appellee, of course, could not recover unless 
. e was as contract express or implied. Appellant tried the case 


on the theory that there was an express contract. ‘The instruction 


. ae 
ae 


simply means that if there was mo express contract then appellee 
‘would be entitled to recover the reasonable value of his services. 

fe are of the opinion that the giving of this instruction was not 
reversible error in this case. We find no error in the ruling of 
the Court on any of the other instructions, If the condition of the © 
4 ceased was such as wes described by the witnesses for appellee, 

we would not be warranted in holding that the verdict is excessive. 
‘The jury evidently concluded that appellee was not entitled to as 

wach as he Glaimed, but that he was entitled to more than appellant 
ittea he should have. We cannot say that the verdict is excessive. 
Hie judgment is affirends : 
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Appellee, : APPEAL FROM 
WSs : ITY COURT oF 
ROLLA M. TRESCE, :  #$wWEST FRANKFORT, Ill. 
Appellants : 


Barry, Fe Je ~ Appellee recovered @ verdict and sateaiaek for 
$105.69. He claims that the judgment is based upon two 
; dies one of $75.00, and the other 350.69. He testified that 
he gave appellee a note which included 5120.00 for insurance 
on certain premises for a period of five years and that he 
afterwards paid the note to appellant; that appellant only pro- 
cured insurance on the property for one year and that by reason 
thereof appellant owes him $75.00. His testimony shows that 
he never saw the insurance policy and that all he knows about 
it having been written for one year is what some one else told 
hime 

As to the item of $30.69 appellee contends that 
appellant charged him with that amount twice and had given him 
eredit but once. The record discloses that these parties had 
a 8 settlement in 1922 and the sheet showing the balance then 
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| 
| due was offered in evidence and im regard to that there seems 
i tc be no dispute. The sheet shows that appellee was civen 


| ereisit for $30.69. He makes no claim that he should not have 
a 





a been charged with that amount once. If he was charged with 


4 it twice and credited once and gave his note for the belance 


q 


dae, imeluding $30.69 we are at a loss to understand why he 










- shoula now be permitted to recever that amount from appellant. 

. } From a eareful consideration of all the evidence 

fin the case we are of the opinion that if appellant is in any 
any indebted to appellee for either of the amounts aforesaid, 

he has failed te furnish sufficient proof to sapport the 
 judguente The verdict and judgment are contrary to the evidence 


and the judgment is reversed and the cause remanded. 


— hee. REVERSED AND REVANDED. 
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FONIA SHIMKUS, : 

Appellant, $ APPEAL FROM 
YS. :  GITY COURT oF 
DARD OIL COs, : EAST ST. LOUIS. 

Appellee. : 


tY, P. Je = Appellant brought this suit to recover damages for 
ries alleged to have been caused when she was struck by one of 
llee's trucks. She averred, in her declaration, that a servant 
| ellee was driving ea certain motor-truck on Collinsville Avenue, 
st St. Louis, Illinois, at the intersection of said avenme and 
nois Avenue; that while appellant was walking northward and 

SS the said Illinois Avenue at said intersection, and at the 
where pedestrians were properly walking across that street, 
yllee so carelessly, negligently and improperly drove and managed 
said truck in that it made an abrupt turn eastward inio Illinois 
6, and as a result of such carelessness and negligence, and 
ithout any warning to the plaintiff, appellee then and there drove 
‘Said truck into and caused the same to strike the plaintiff with 
foree ani violence, etc. There was a plea of the general 


and a verdict and judgment in favor of appellee. 
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Appellant argues that her counsel were denied the 
4 of making a fair statement to the jury of the issues in the 
the facts they expected to prove and the principles of law 
icable thereto, That argument is based solely upon the fact 





















when one of her attorneys was making the opening statement 


6 the opening statement to the jury, which must be brief and 
6. No reading of the pleadings." It will be observed that 


take it that counsel was at liberty to inform the jury as to 
ssues in the case, as to what he expected to prove and the 
applicable thereto. | 

: At the close of the evidence appears the following:- 
‘Court: Are you thronch? You are wasting too mach time. 


ease could have been tried inside of one hour and a half at 


. 
'one o'clocks Mr. Costello:- I will submit the case without 


Smost. we will go without lunch. The case must be finished 
te Mre Zully:~ The Court is in a hurry. Under the cir- 

nces, we will have to abstain from arguing the case." 

Dat t.0a A written motion for a new trial, specifying the 

ints/apon , was filed. The only possible reference therein to 

matter above quoted is to the effect that the Court erred in 

ly restricting the argument of appellant's counsel to ten 

s; that appellant was deprived of the opportunity of pre- 

ing her Gase fully and fairly by the undue restriction and . 

mitation of time for the trial of the ease. There is nothing 

e record to indicate that appellant's counsel were limited 

ten mimuies' argument, nor is there anything to show that the 

said anything about limiting the time that counsel should 

j for the trial of the bacon gatas the remark above quoted 
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oh was made after the evidence was closed. It will be observed 

t in her motion for a new trial appellant did not rely upon the 
round that the Court made improper remarks in the presence of the 

It would have been better if the remark had not been made, 

at appellant is in no position to complain. 

When the case was called for trial in its regular 

ler the Court ordered the clerk to call s jury. One of appellant's 
orneys then stated that they had just discovered that Dr. NeNary 

> was Subpoenaed to appear as a witness for appe liant, was un- 
voidably absent from town, that counsel wire tuforued that the doctor 
mild return that night and would be available as a witness the next 
ningg that he was the only doctor who attended appellant for the 
njuries in question and was the only expert witness who knew anything 
about theme Counsel then asked that the case be laid over mtil 

he next morninge The Court then said to proceed with the trial. 

nsel presented no affidavit and did not offer to be sworn to his 

: tement. In the motion for @ new trial no reference whatever was 


> to that matter and appellant ig in no position te complain there- 


4 Appellant saw fit to submit her case to the jury with- 
out offering an instruction in her behalf. She complains thai the 
i structions given for appellee were erroneous. #e have carefaily 
sidered the instructions and the criticisms directed against them 


ne of the injury and that she was struck and injured by reason of 
the negligence of eppellee. Appellant testified in her own behalf 
ma she had no other witness. Illinois Avenue runs east and west, 
Collinsville Aveme north and south. The evidence shows that 

@ are two street car tracks on Collinsville avenue. Counsel for 
lant say that there are = two street car tracks on illinois 
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Avenue, but if so, the record does not show the fact. Appellant 
“testified thet she was on the sidewalk on the east side of Collins« 
" yille Avermme going north; that before she stepped off the carb she 
“Looked both ways before she started to cross and that when she had 
taken eight or ten steps she was struck by the truck and that she 
| was then on the first street car track. The testimony on behalf 
of appellant tended to show that she was going south from the north- 
} east eorner of the intersection instsad of north from the south- 
east corner thereof; that she was struck when she was upon the easter- 


a 


ly street car track on Collinsville Avenue, and that said track was 





ten or twelve fect west of the cast line of the pavement on Collins- 


Ls 


ville Avenues If the testimony on behalf of appellee is true, appellant 
must have been in the act of crossing Illinois Avenue diagonally 





from the northeast corner of the intersection and she must heve 

be en several feet west of the regular line of travel for pedestrians. 
“the driver of the truck hed arproached the crossing from the north 
end intended to turn east at the intersection on Illinois Avenues 

He says that when he reached the point where he should turn east he 
"hed to wait for a street car to pass on Collinsville Avenze, and after 
4 he car passed he made the turn ad as he did so appellant struck or 


wo 


wes struck by the radiator. He says he had no time to warn her, that 










he stopped his truck immediately, jumped of? and went to her; that 
4 was up before he got to he# and that she insisted te him and to 
a policemen who was present, thet she was not hurt. 

. It is apparent, therefore, thet the questions of 

, sligence and contributory neglisgence, were questions of fact for 


jary. Wo reversible error having been pointed out the judgment 


s affirmed. 
Ct palit 
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4 : - moved the Coart to find the issues in his favore che | 
a motion was denied, and appellant offered no evidence. The Court 
i found the issues in favor of appellee and rendered judgment 

; y accordingly. | 

In his originel brief and argument appellant made no 
- claim that the evidence was insufficient to establish the re- 
By Xetion of landlord and tenant between the parties. He was per- 
mitted, on cross-examination of appellee, to show that while 


ing a mortgagee only, he is not entitled to the possession 
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Dot the premises in question, and that appellee, not being en- 
titlea to the present possession of the premises camot maintain 
By aes action for their possession under the Forcible 3ntry and 
Act." 

a Appellee answered that contention by citing authorities 
4 i ke the effect that a tenant cannot dispute the title of his land- 
:.: either by setting up title in himself or « third person. 


insists, for the first time, that the rule does not apply to 


ae 
_ this case because the relation of landlord and tenant never 


. arecovery. When the complaint was filed appellant had 
‘failed to pay his rent within five days after a written notice 
and demand was served upon hime Appellee was entitled to the 


possession of the premises and the judgment is affirmed. 


GOe Leptin 
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Barry, Pe J. ~ Appellee was the owner of a thirty ecre 
tract of land within the corporate limits of the City of 
Sesser, Illinois, adjoining the switch-yard and tracks of 
the C.B. & Js Railroad Company. In 1921 he sold the 
land to appellants for $9,000.00. A portion of the 
purchase price was paid in cash, and notes were given for 
the balance, all of which were paid except two for 32,000.00 
each. They were judgment notes and appellee took juag- 
ment by confession which was opened on motion of appellants 
and they were given leave to plead. 

Appellants filea the general issue and also 
a special plea in which it was averred that at the time of 
the purchase aha as a part of the consideration therefor 
appellee agreed to extend Jordan street across the tracks 
and right of way of the railroad company; that relying 
upon the promise of appellee, appellants platted the said 
land into town lots for the purpose of selling the same; 
" that without the extension of said street across the said 
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ilroad tracks the said land was of no value except for agri- 
i ealturel purposes and that for such purposes it was only worth 
$4500.00, etce ‘To the special plea appellee filed a replica- 
ion denying that he agreed to extend ssid street, ete. 

a Yhe trial resulted in a verdict and judgment for 
$4,000.00. No instructions were asked on either side and for 


gome reason the jury allowed no interest on the nctes. Appellants 


the prime of life. They claimed to have a verbal agreement - 
ith appellee in regard to the extension of the street across 
the railroad tradts at grade. Appellee testified that at the 
time of the sale he did not agree that he would extend the street, 
bat informed appellants that the railroad company had purchased 
‘other land from him and had promised him a crossing but that he 
did not know whether they would give him a crossing without a law- 
suit. All of the wrties were presumed to know the law. the power 
to extend streets in the cliy is vested in the City Council, 
Cal aghen's Ill. Ste Ane Che 24, pare 65, cl. 7. Under section 
68 of the Public Utilities Act, appellee could not have the 
set extended without permissioni: from the Jtilities Commission. 
the railroad company were willing that the street be extended 
cross its tracks, appellee would be powerless to extend the 
eet without, the’ co-operation of the City Council and the Utili- 
es Commission. That being true it seems a little strange that 
ellants would rely upon the alleged parol] agreement with a 
over eighty years of age, and pay 35,000.00 in cash, accent 
—2e 
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deed and take no steps to enforce the alleged contract until 
hey were sued for the balance of the purchase price. 

Prom a eareful consideration of all the evidence we 
re of the opinion that we would not be warranted in setting 
de the verdict of the jury on the ground that it is se mani- 
estly against the weight of the evidence that it should not be 
¢ mitted to stand. No reversible error having been pointed 

qu . the judgment is affirmed . 
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iRISTINA BOLE, 2zecatrix, stce., : 
Appelles, 3 APPEAL PROM 
VSe 4 
: CLINTON 
ALBERS, ‘ 
Apoellant. t CIRCUIT COURT. 
6p q ¥ R ao Pa “Ky 
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her husband, Henry Bolk, alleged to have been caused by the wrong- 
} act of tee appellant. Her declaration averred, that, on 
bruary 15, 1925, eppellant willfully andi unlewfully assaulted 
and beat Bolk with a chair and other wooden instruments and with 

s fists thereby inflicting bruises, wounds ami injuries from 

ch he died on Yarch 6, 1925, etce The trial resulted in a ver- 
end judgment for $1800.00. 

Appellant contends that he was charged with murder 

i insists thet the Court erred in instructing the jury that 
lee was only required to prove her case by a preponderance of 
evidence. If an indictment, containing the same averments as 
declaration in this case, were returned against appellant he 
very promptly move the Court to quash the same and the mo- 

, would be Allowed. Malice is an essentiel ingredient aaa an 
etment which fails to aver that the killing was with malice 
ethoaght woild be fatally defective. 
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In a case of this kind the cause of action is the 

























‘ongful act, neglect or default which causes the death, Crane 
Coe & TeReRe COe, 255 Tlle 2593 Mooney vs» City of Chicago, 
259 Tll. 414. ‘The wrongful act charged in the case at bar is an 
sault and battery end appellee was enly required to prove her 

e by a preponderance of the evidence, Miller vse Balthasser, 
Til. 302; Burgiel vse Aniol, 218 App. 466. To entitle Appellee 


murdere In an action ex delicto, if the plaintiff proves 
enough of the material allegations of his declaration to make out 
‘a cause of action he is entitled to recover, even though all of 
‘the averments are uot proven, Postal T. + Cs. Cos, v8se Likes, 225 
mi. 249% 
Appellant did not request the Court to instruct the 
ry that appellee must prove her case beyond all reasonable doubt 
and the instructions requested by him fairly conceded that a 
eponderance of the evidence was: sufficient. That being true, 
is in no position to complain of the court's rulines on in- 
structions in that regard. 
4 Appellant argues that the proof fails to support the 
de eration, that the verdict is contrary to the weight of the 
evidence, and that it was the result of passion and prejudice. 
Appellent and Bolk met in a soft drink parlor at Breese, Illinois. 
client wanted Bolk to pay for a dog, and Bolk said he had al- 
dy paid for it. Appellant became very anzry, swore and used 
languages He seized a chair with both hands, lifted it and 
sgered toward Bolk, who was seen by one of the witnesses to be 
Liing to the floor and appellant with him. During the trouble 
a city Alderman who was present, told the bar-tender to stop 
the fight. Appellant said he was going to get Bolk and the bar- 
der told him to not hit him and to behave himself or he must 
lee ve; that the bar-tender told him he must not do it several 
eSe The bar-tender says he grabbed appellant and was trying 
to keep him off Bolk; that he held appellant from the time the 
=2= j 
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man says that he found the policeman about five hundred 
from the room where the trouble oceurred. He also says that 
he returned with the policeman Bolk accused appellant of 

g hurt his shoulder and there is no showing that appellant 
ed to that accusation. 












While no witness tostified to having seen appellant 
ike Solk with the chair, it is quite apparent that those who 
e present were friendly to appellant anid the whole situation 
such as to give rine te a reasonable inference that such a 
w was struek, There is evidence that appellant slapped Bolk 
that appellant stated a few deys later that he had knocked 
k off the table. Many of the facts aforeseid are undisputed, 
is the fact that Bc0lk complained at the time that appellant 
t his shoulder. | | 
The next day the doctor was called and ean X-Ray 
closed that the head of the humerus wes owt of its socket 
the bone was completely broken off. An operation besame 
sary and although all of the usuel precantiens were taken 
i’ was followed by blood poisoning from which Solk diede Appellant 
| led three witnesses, who testified thet while Bolk was at 
“hospital he told thom thet his condition was due to a fall. 
In the state of the proof we would not be warranted 
‘holding that the evidence fails to support the declaration, 
that the verdict is so manifestiy egainst the weight of 
ue evidence that it should not be permitted to stend, or that it 
1e result of passion and prejudice, No reversible error . 
g been pointed out,the judgment is affirmed. 
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APPELLATE COURT OF ILLINOIS, 
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OCTOBER LERM, A. v. 1926 Tah ic 
| “gor A) 
aa Ds reata e 
Mei ei? 
ROBERT BSELING, ) 
Plaintiff in Error, ) 
) Error 
-vs- ) to the 
‘ ) Randolvh Sounty 
JOHN PETTY, BPAITH PHTRY ) Gircuit Caurt 
and A. J. WYLIE, ) 
Defendants in frror- ) 4 
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Plaintiff in error filed a bill in the circuit court 
of Randolph County to the September term, 1925, in and by which 
bill it is averred that on Harch 4th, 1982, plainti?’ in error 


recovered & juigment in the circuit court of Franklin county 


against vohn Petty, one of the defendants in error herein; Dr- 


Evan ¥. Petty and one Louis Penozzo, in the aum of $2,188.91; 
that seis taba to the rendition of said judement, the said Jom 
Petty was the owner of certain real estate described in aaid 
bill, locatead in Randolph County, subject to two certain mort- 
cages, one for 42,400 and theother for $400; that on March 7th, 
1922, plaintiff in error caused an exeaution to be issued on 
said judgment to the sheriff of Fran'lin county, on which a 


return was made, “Defendant not found in my county, execution 
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not satisfied." That on July @rd, 1922, an aliaga sxecution 
was issued to the sheriff of Franklin county, and 4a return 


was Made thereon: ” 


Jot aerved, defendant not found in my 
county." That thereafter, on August 29th, 1926, plaintiff 
in error filed a tranacript of said judement in the office of 
the Clerk of the circuit court of Randolvh county; that on 
gaia date an execution was issued thereon to the sheriff of 
Randolph county, which said execution was returned on Sep- 
tember 3rd, 1925: “No propartv found.” Theat on May 23rd, 
1921, prior to the date of the rendition of said judgement, 
"but after the indebtedness for which said judement was render- 
ed had been incurred, the said John Petty made a pretended con- 
veyance in fee of the above mentioned real estate to A. J. 
Wylie, another dePendant hereinafter named, for a pretended 
consideration of $1.00. ..... That the said convevance was 
not bona fide, and was not real, but was a mere sham and was 
made with» the intention of defrauding your orator and the 
other creditors of the said defendant John Petty out of their 
just demands. ..--. That on the same dav the aaid A. d. 
Wylie made a fraudulent and pretenied convevance in fee simple 
of the real estate hereinbefore described, for a pretended con- 
sideration of 31.00 to the said Faith Petty; -..... that the 
said premises are now held by the said Faith Petty, wife afore- 
said of the said John Petty, in trust for the said John Petty 
and for the uss, enjoyment and benefit of the said John Pettv, 
and for the fraudulent purposes of preventing a levy and sale 
of the said real estate under and by virtue of said execution.® 
Said bill further sets forth that the said John Petty 
is a man of no pecuniary responsibility and is vosseased of 
little or no property other than that he fraudulently conveyed 
to his said wife, and that the said John Petty "is not possessed 
of any goods and chattels above his exemptions, and that he has 


no personal or real estate liable to levy and sale, except the 
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premises above mentioned," and prayed that the anid deeds above 
mentioned be sét aside, etc:, and that said real sstate be made 
liable to the lien of said judgment and sxecution. 

To said bill, separate answers were filed by John 
Petty, Nis wife, Faitn Petty, and the said A. J. Wylie: 

The answer of Paith Petty is to the effect that said 
premises were purchased with the money of heraelf and John Pet- 
ty, and the title to ths same was taken in the name of John 
Petty; that a mortgage of $2,400 was placed on the sams to the 
Sparta Building * Loan Association to pay for Certain buildings 
erected on said premises and for other improvements made on 
said real estate; that thereafter another morteare of “800 was 
made to said loan association and that the proceeds of said 
S600 wortgage were turned over to John Petty to reimburse him 
for the <oney he had placed in gaid premises; that the dues and 
interest on said nortgages wore all paid by the said Faith Pet- 
ty, and that she #&as the equitable owner of said premises, and 
that the said John Petty, in order to place the legal title in 
his wife, Conveyed ths same to the said A. J. Wylie and said 
Wylie conveyed to the said Faith Petty- Said defendart in er- 
“ror specifically danied the allegation that aaid convevance wad’ 
made to her as @ sham and for the pvurnose of hindering and de- 
laying creditors, but averred that the same was made for valu- 
able considerations as above set forth. She further denied 
that she had any Knowledge of the indebtedness owing by her 
husband to said John Musatto, for which judgment wae afterward 
taken in the name of plaintiff in error, assienee of the note 
on which said judgment was taken. 

The answer of John Petty was to the same effect as 
the anawer of Faith Petty, except that it does not go into 
detail quite so fully, and does not aver lack of knowledce on 


the part of Faith Petty of the indebtedness for which said 
judgment was taken- 
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Replications were filed to said answers and the cause 
waa referred to the master to take the evidence and report the 
same to the Court. The evidence was takzen and reported to the 
court, and on hearing the court found the issues for the defend- 
ants in error, and dismissed the bill for want of equity. To 
reverse said decres, this writ of srror ig prosecuted: 

It should first be observed that the renort of the 
master and the certificate of svidence do not include all of 


the evidence heard in ssi 


ad causes. <A large nomber of the ex- 
hibits which:were offered in evidence are not included in the 


master’s report nor in the judge's 
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be Certified only by the clerk. The record also faile te tn- 
GClude the judgment vaterired to in said bill; in other words, 
the record affirmatively shows that neither said judgment ror 
the transcript thereof filed in Randoloh county was ever of- 
fered in evidence. The failure of ths record to inelude 411 
of the evidence, and especially the jud-ment which is ths basis 
of this proceeding. would warrant this court in affirming the 
judgment. However, we have deemed best to consider the case 
on the merits, a3 counsel on both sides have treated the case 
as though the record were in Condition to warrant such consid- 
eration. 

There is no svidence in the racord provine or teand- 
ing to prove actual fraud in the making of said conveyances, 
by virtue of which the title to the premises in question vested 
in Faith Petty. It has uniformly been held by the courte of 
this state that allegations of fraud against creditors ina 
transaction of this character must be established by clear and 
satisfattory evidence. :Bonnell v- Yilder, *7 111. 727; Bowden 

ey 

v- Bowden, 75 Ill. 143; Pratt v- Pratt, 96 111. 184: Schroeder 
v. Walsh, 120 T1l. 40°. 

The evidence on the part of defeniant: in error Feith 


Petty and John Petty is to the effect thatJonn Petty and Faith 
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Petty each contributed #425 on the purchase of the vrevises in 
question; that thereafter a mortgage of *2,409 was made tn the 
Sparta Building t Loan Association to pay for certain buildings 
and improvements made om said premises, and a second sortenge 
for $800 was made to said loan aseociation by said narties, to 
reimburse John Petty for the funds he had contributed tovare 
paying for said premises, and that all of the payments for dues 
and interest on said mortgages were paid by Faith Petty- 

This being the atate of the record, the alleration 
of actual fraud in the making of said conveyancas is wholly 
unsupported by the evidence. CGounsel for vlainti?? in arror 
contends, however, that whether or not there wae actual fraud 
in the making of said conveyances, that their’é6efact wae to 
hinder and delay creditors, and that therefore such convevancen! | 
would be fraudulent in lay- 

Before a party iG ontie ted to reliaf in a case of 
this character, it is netessary to allege and prove a transfer 
which is in Pact Praudulent as to creditors, or i? the convey- 
ance is a voluntary one from the husband to the wife, that the 
judgment debtor did not retain enovgh money or proserty to ray 
his debts. Dimond v- Rogers, 203 I11. 464-493; State Bank of 
Clinton v- Barnett, £50 111. #12. 

Plaintiff in error further contends that, inaamuch aa 
the execution to the sheriff of Randolph county waa returned, 
"No property found,” that constitutes prima facie evidence of 
the insolvency of defsndant in error Jnhn Petty. That state- . 
ment is correct, aprlied to Sertember 7rd, 1997, the time of 
the return of said execution, but it is not proof that on Mav 
25rd, 1921, the date of said conveyances, said Jonn Petty was 
insolvent. Merrell v- Johnson, 9F I11- 224; Bittinger v. Kas- 
ten, 111 Ill- 260; Paloon v- \icintyre, 119 111- 292: State Bank: 
of Clinton v. Barnett, supra: In the latter case, the Court at 
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“The bill does aver, and the proof eatablishea, that 
appellee secured judgment against Mra. Barnett, unon which ex- 
ecution was issued and returned nulta bona: This establiches 
‘prima facie the insolvency of Mra. Barnstt at the time of the 
return of the execution. There is no averment in the bill eof 
the insolvency of ira. Barnett at thettime of the wift to ar- 
pellant and there is no proof of that fact in the record- ..... 
Appellee having failed to prove fraud in fact, the burden of 
proof devolved upon it to show that Mre- Barnett renderad her- 
self insolvent by making this gift befere it could establish 
presumptive or legal fraud. In passing upon this question in 
Moritz v- Hoffman, 35 111. 553, we said ‘p. BSA): “No one will 
dispute the principle appsllant see%s to astahlish, that a vol- 
untary Cconvsyancs, whou the grantor is indebted at the time of 
its execution, is presumotive svidence of fraud; and a fPraudu- 
lent intent will be deicekaiad: Gocte the fact that the party can~ 
veying was indebted at the time the conveyance was executed, 
and that as to pre-existing creditors every conveyance net made 
on a Consideration valuable in law is void. The principle is 
thus broadly atated, but it is subject to gome gualification,-- 
to this extent, at least, that the debtor retains in his ros- 

- session property sufficient to discharge 411 debts sxisting at 
the time of making the conveyance alleged to be fraudulent. Tf 
this was not permitted, trade of every description would be 
very much crippled, and instead of there being an active inter- 
change of property the whole business of the Sountry would 
stagnate.'" 

This latter case xa fully answera the contentions 
made by Counsel for plaintiff? in error, and shows that on thie 
record under the law, plaintiff in orror has whollig Pailsd to 
make out & Case. There ia no allegation in the bill and there 
is no proof whatever to the effect that at the time of said 


conveyances John Petty had no property, or made himself insol- 
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vent by virtue of amid Conveyances. The law further is that an 
creditor "“witnout a lien has any rieht to cowwwalre that hie 
debtor is givine away property to nis wife or children, unieaa 
such creditor can eatablish the fact that he has not retained 
enough to satisfy existing debts. Such erantor must mare him- 
self insolvent by such szifts or Convevances, and to imneach 
then, fraud must be charged and proved." Moritz v- Hoffman, 


35 Lil. 553. and in Faloon v- WeIntyre, supra, the court holds 
"if the creditor fails to prove insolvency of the debtor at the 
time the Conveyance is made, he is entitled to no relief.” 

It is also @ principle of law wniforély laid dewn by 
our courts that, before a creditor can maintain an action in 
the nature of 3 creditor's bill to set aside a canvevance aa 
being in fraud of creditors, he must first have exhauated hig 
remedy at law. 27 Vorp. Jur-, sec- 578; wcConnel v- Dickson, 


45 Ill. 99-109; Dormyeil v. Ward, 108 111]. 216-219; Detroit 
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Rolling Mills v. Ledwidge, If? Ill. 308. 

While the bill alleges that two executions were ia- 
sued on the judgment to the sheriff of Franklin county, and that 
ths first one waa returned unsatisfied and the second was re- 
turned "Defendant not found," no executions to Franklin county 
were offered in evidence on the trial of said cause. There 
were other parties defendant to said juderent, and deere is 
nothing in this record to show that said judement could not 
have been satisfied out of the pronerty of said defendanta- 

For the reasons above set Porth, the judement and 


decree dismissing said bill for want of equity #111 be affirmed: 
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Term No. 32 


In The 






APPELLATE COURT OF TLLINOIsS, 


. Fourth District: 


OCTOBER TERM, A. D. 1928 


ERNEST JENKINS, 
Appellant, 
Appeal Prom the 
-Vse 
Saline County 
ROBERT JENKINS, F. M. HART, 
NATHANIEL JENKINS, THOMAS 
JENKINS, D>. #. RUMSEY, 
Appellees: 
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Appellant Ernest Jenkins filed a bill in the cirevit 
court of Saline County to the April term, 192, against appel- 
lees, alleging that they, with appellant, were sureties for 
one Robert Jenkins on six notes ageresating *4,514.53; that 
judgments were taken on said notes and were afterward satisfied 
out of the property of appellant; that on the date of the rendi- 
tion of said judgments, and up to the time of the filing of 
said bill, said principal, Robert Jenkins, was and continued 
to remain insolvent, and that appellees severally became liable 
to pay their aliquot parts of said indebtedness, eo satinafied 
out of appellant's property: praving relief, etc’ 


To said bill, apDellees filed an answer, admitting 
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the making of said notes, the taking of judement thereon, and 
the sale of appellant's real estate to satisfy the same, and 
further admitting that H. Robert Jenkins, one of the original 
signers on said notes, had deceased since the making of said 
notes and prior to the filing of said bill. Saia answer ex= 
pressly denied that appellant was a surety on Said notes, and 
averred that he was a principal thereon with Robert Jenkins: 
denied that Robert Jenkins was insolvent at the time of the 
making of said notes, and expressly denied liability on the 
part of appellees for contribution as prayed for bv annellant: 

A trial was had before the chancellor in open court, 
a finding was made in favor of appellees, and appellant's bill 
was dismissed for want of equity, at his costs. To reverse 
said finding and decrees, this appeal is prosecuted: 

The recpyrd discloses that in November, 1918, the said 
Robert Jenkins and one Loren Jenkins formed a partnership for 
the purpose of operating 4 garage and conducting a sales avsency 
in the city of Harrisburg. Said partnership continued until 
the latter part of 1920, at which time Loren Jenkins abandoned 
said partnership and thereafter had nothing to do with the bus- 
iness. Robert Jenkins ran the business alone until the early 
part of 1921, when appellant became a partner in said business 
theretofore conducted by Robert and Loren Jenkins. The record 
further discloses that while said business waa being operated 
by Robert and Loren Jenkins, they became indebted to the extent, 
of some $9,000 or $10,000, which indebtedness was evidenced by 
notes signed by Robert Jenkins and Loren Jenkins aa principals, 
and by appellees as sureties. Appellant was not a siener on 
any of said notes at that time. These notes were renewed from 
time to time, and were outstanding and unpaid when appellant 
entered into said partnership with Robert Jenxins. During the 
partnership of Robert Jenkins and appellant, these notes became 


due and were renewed, Robert Jenkins and appellant sirning said 
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renewal notes together with avpellees. These latter notes are 
the notes upon which said judgments were rendered. 

It is contended on the part of apnellant that, as 
the notes formerly signed by Robert Jeninge and Loren Jentina 
as principals and by appellees as sureties were renewed, that 
he, appellant, signed the same as surety and not as principal, 
and that, having had to pay said notes, he is entitled to con- 
tribution from appellees. On the other hand, appellees insiet 
that when appellant entered said garage and sales business, he 
did so on the basis that he and Robert Jenkins would be liable 
for said indebtedness then owing by said firm; that 2t the time 
appe llant cucared into said partnership, it had asseta consist- 
ing of certain automobiles, accessories, etc’, claimed by an- 
pellees to have been worth from %9,000 to *19,900, and that an- 
pe llant paid nothing therefor, other than his undertaking to 
become liable with Robert Jenkins for said indebtedness. 

Appellant was the only witness testifving in support 
of his theory. While two or three witnesses testified in hia 
behalf that when certain moneys were borrowed of them, Robert 
Jenkins transacted the business, and that they did not know of 
appellant's connection therewith, said testimony was of no par- 
ticular probative value. On the other hand, the testimony of 
appellees is that appellant had in effect stated to them that 
he went into said business for the purnose of helping to pav 
the indebtedness. 

Robert Jenkins testified, among other things: "He 
(appellant) was to go in business with me and help pay these 
debts and make the garage a paying proposition; help pay off 
these debts of mine and Loren's. He went in with me then. The 
notes at the City National Bank was renewed from tire to time: 
They amounted to something like *9,000 or *10,000. ‘nen these 
notes had to be renewed they were renewed bv Loren's name be- 


ing left off and Ernest's going on." This witness further 
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testified: "At the time of the dissolution of the partnershin 
between me and Loren Jenkins in the latter part of 1929, we 
had several cars on hand. Some ten or twetve. Thev run *a0n 
or $900 apiece, some of them. ..... We had some tools, fPix- 


tures, and a lot of accessories." This witness further testi- 





fied: "When we (referring to appellant and himaelf) went in 
partners, I had an agreement with Ernest Jenkins that he was 
" to pay 4s Much ag I was. ..... I don't remember the date of 
F an agreement with Ernest with regard to him and me assuming 
a the payment of these notes- It was the year 1921." 

Appeliee jiathanie! Jankins testified that appe liant 
said to him that "he had gone in business with Robert to pay 
this indebtedness-" Appellee Thomas Jenkins testified that 
"Ernest said that he was a partner of the business, and could 
pay it off if they would give hima little time- Ne said that 
he Would give a mortgage on his home if Nathaniel and T would 
give him security to get the money. He said that he would help 
to pay these old debts in the partnership- He said that he 
went in to help pay the business out- Said that he tonk 
Loren's part of it." 

While the general rule is that an incoming or sub- 


stituted partner is not liable for the existing obligations of 





the partnership, yet it is also true that an incoming or sub- 
stituted partner is liable for existing indebtedness of the 
partnership if he expressly assumes such liability, by his con- 
tract of partnership. Frazer v. Howe, 106 I11. 5@%; Penn v° 
Fogler, 182 I11. 78; McCracken v- Milhous, 7 App. 1F9. The 

law further is that such assumption by the incoming or sub- 
atituted partner need not necessarily be by an express under- 
taking- It Gan be inferred from the Condit of the party and 
the circumstances of the case. Frazer v- Howe, supra; Penn v- 
Fogler, supra; alter v. Edward Hines Lumber Co-, 77 app. 97; 


20 R. C. L., p- 985, sec. 219. 
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Counsel representing the respective parties are 
practically agreed in their statements of the law soverning 
the liability of a substituted partner. This case is there- 
fore to be determined upon the facts. That being true, and 
the case having been heard by the chancellor in open court, 
we would not be warranted in disturbing the finding of the 
chancellor, unless such finding is clearly and palpably 
against the weight of the evidence» Fabrice v. Von der Brelie, 


ee a ee ane ee me ws — ee 


190 Ill, 460-465; Haug v. Haug, 198 I1l. @45-50; Hudson v- 


en re ee we 


Hudson, 222 111. 527-528; Village of St- Anne v- Cover, 223 
Sharp, 103 App. 239. 

In our judgment, the finding and decree are not 
against the weight of the evidence, but are amply eid tn tend 
by the record. 

For the reasons above set forth, the decree of the 


trial court will be affirmed. 


Decree affirmed. — ao 
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CITIZENS STATE & TRUST BANK, ) 
Appellee, \ Appeal from the 
-vVs- Wadison County 
HENRY EIMERS and ALBERT HIMERS, ( Circuit Court 
Aprellants. ) 
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Judgment by confession on two promissory notes was 
entered September 2nd, 1925, in the circuit court of Madison 
county against appellants, in favor of appellees, for #5,244. 
On December 18th, 1925, on motion of appellants, the court 
opened up said judgments and gave appellants leave to plead. 
One of said notes, for *3,500, was given in final renewal of 
a aote of 43,900, 4400 having been paid on the principal: the 
other of said notes, being for $1,100, was given in renewal 
of a 32,900 note, #900 having been paid on the principal: 

To the declaration, in the usual form, apnrellante 

filed the general issue and four special pleas: 

By the first special plea, apnellants aver that they 
were fraudulently induced by the officers of appellee bank to 
make and deliver to it each of said original notes, the alle- 


gation being as follows: "that the fraud of the plaintiff as 
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to each of said notes Consisted of the plaintiff, throuch its 
cashier, assisting and lending its inPluence to Jesae F. “ep- 
pel, 4. L. Simpson and Ll. FP. Bagby, so that said Nervel, Zimn- 
son and Bagby, through arrangements with nlaintif?, Praudulent- 
ly got possession of the proceeds of aaid 47,990 rote and aaid 
82,000 note, in payment of worthless stock of International 
Aerial Navigation Co., said plaintiff receiving benefits of 
the fraud by retaining a portion of each of said principal sums 
of $3,900 and 42,090, and delivering the balance thereof to 
said Keppel, Simpson and Bagby." Said plea further alleges 
that: “On June 13th, 192%, said agenta arain came to the home 
of the PERE eC and at that time brourht with them a promis- 
sory Note prepared on a printed form furniahed by plaintiff, 
for the principal aim of $2,000 payable Six montha after date 
to the Citizens State & Trust Bank of Illinois, with interest 
at 5% per annum; that said note was brought to defendants with-' ’ 
out any request by defendants to aaid arents or tn the vlaint- 
iff, or without any authority from them to said sagenta;: that 
then and there, at the home of defendants, said agents solicited 
defendant Albert Eimers to purchase stock in said company, and 
solicited both defendants to sign said note for #2,000; that 
defendant Albert Himars agreed to take atock in said company, 
and both defendants sicned said note for the principal sum of 
$2,000." 

It was further averred in said plea that said “epnel, 
Simpson and Bagby took the note for *2,900 to the bank and de- 
livered the same to said bank and that said hank naid to said 
Keppel, Simpson and Bagby 41,950 therefor. Sala plea further 
avers that said stock was issued by a Missouri corroration; 
that said stock was of no value, and that the charter of said 
corporation was forfeited on January Ist, 1925, for fatlure to 
‘comply with the annual registration laws of Missouri for the 


year 1924;" that said agents "falsely and fraudulently renre- 
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sented that the stock of said corporation which thev were 
selling defendants was valuable stock, and therefore, confid- 
ing in the false and fraudulent representations aforesaid, 

and having great confidence in the plaintiff and believing 
that the plaintiff would not, through its cashier and agente, 
carry on its negotiations and dealings as aforesaid with and 
bhrough said Keppel, Simpson and Baeby unless the latter were 
well worthy of trust and confidence, defendants then and there 
signed 3aid original promissory notes, and not otherwise, and 
without any Consideration whatever.* 

The second plea is of a similar character, and is 
confined to the matter of the note of 53,500. The third plea 
is similar to the first in its averment of facts, but ia 
restricted to the $1,100 note. The fourth plea sets un the 
defense Of usury, and seeks to have credit on the principal 
for all payments of interest made by appellants on any of said 
notes: 

igplications were filed to said special pleas: a 
trial was had before the court without a jury, a finding was 
made in favor of appellee, damages were assessed at *8,244, 
and an order Was made that the judgerent enbéred on Sertember 
2nd, 1925, for %5,244, stand as the judgment of the trial 
court. To reverse said judgment, this appeal is prosecuted: 

It is first contended by appellants that the officers 
of appellee bank had actual knowledge, or that the facts and 
circumstances in connection with the makings of the notes in 
question were such as to warrant the court in holding said 
bank and ita officers to have had conatructive notice of the 
character of the business being transacted by Kepvef Simpson 
and Bagby, and that appellee bank, havine profited by a dis- 
count made by them of 24% on the nottes sued on, it thereby 
became a participant in the fruits of said fraud, and by virtue 


thereof said bank is not entitled to recover any part of the 
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principal or interest on seid notes; in other words, that an- 
pellants have 2 complete defense as to both of said notes. 

Fraud is mever presumed. It must be affirratively 
shown, like any other fact. Wright v- Grover, 97 T1l. 49@-4%0: 
Boles v- Henney, 32 Ill. 1370; People v. Lott, 34 112. 447; 

403; Brady v- Cole, 164 Ill. 114-121. 

The record in this case, as we view it, wholly Pails 
to sustain aaid charge of fraud. The evidence is to the effect 
that appellant Henry Fimers had *nown “epnel for some time pri- 
or to the giving of the notes in question, and prior to the 
giving of the’ original notes of which the notes in question 
were renewals; that he and Albert Fimers, hie father, had both 
purchased stock in said corporation, and had settled for the 
same, prior to borrowing any moneys of arnellee bank with which 
to purchase, when again solicited for additional stock in said 
corporation; that when solicited to purchase such additional 
stock, they stated that they didn't have the money to buy and 
wouldn't pay a high rate of cuesteat in order to purchase the 
same; that said agents thereupon left appellanta, but returned 
to them in a few days and stated that they had found a nlace 
where they Could borrow soney at 5%, viz., at apnellee bank: 
that thereupon appellants made application for 85,790 nar vei hes 
of the stock of said corporation; that they went to aprellee 
bank, signed a note payable to said bank, due In six montha, 
for $5,000; that thereupon the cashier of anid bank icaved a 
araft payable to appellants for 34,750, which draft arnel’anta 
endorsed and delivered to “Neppel, Simpson and EHaghy; that, some 
five days thereafter, appellants paid ssid *8,000 note, with 
‘the accrued interest. 

Appellants further testified that thereafter these 
same agents again solicited them to buy stock in ssid corrora- 


tion, and that they at first were reluctant to do so, but that 
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said agents represented to them that thev were cettine the 
full amount in preferred stock at par valve, and in addition, 
they were vetting a bonus of an equal amount, par value, of 
the common stock of said Gorporation: that beth the preferred 
and the Common stock would yield them dividands at the rata 

of 8% per annum; that they thereupon agreed to purchase %%,900 
par value of stock; that they went to annelles bank and ex- 
ecuted a note to said bank for $3,999: thet a draft was isaued 
by said bank for said amount less 23% discount, or for %7,an2.80: 
that they endorsed said draft and delivered the aame to said 
agents; that thereafter they paid 409 on the rrincipal of aaid 
note, reducing the same to *2,500; that said note was renewed 
from time to time, and that the note for 7,800 sued on in this 
case is the last of said renewals. 

They further testified that thereafter said agents 
again solicited them to purchase stock, ard that they siened 
an application or contract for 82,009 par value of said steck: 
that this application was given by them at their home, and that 
a note was filled out on one of annellee’s blante for %2,000, 
payable to appellee; that the stock was delivered to anresliants 
and the note was delivered to Keppel, Simnann and Bachy: that 
said note was taken by said agerts to apnellee hank, and that 
said bank issued a draft for $1,950, payable to Keppel, Simpson 
and Bagby, therefor- 

The record discloses that apnellee bank had nothing 
whatever to do with the sale of said atock to anpnellanta- The 
evidence in the record also whollv fails to show that apnsllea 
bank or ite officers had any Knowledge whatever as to the char- 
acter of business being transacted by “ennel, Vimracn and Bag- 
by. Henry Eimers testified: “He (Dacklesa, cashier of appellee 
bank) asked me whether I knew them fellows and T told him I 
knew Keppel." Said witness was then asked the following quea- 


tions, and made the answers following the same: 
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"9, Didn't he ask you what the Concern was doing, 
what kind of business? 

"A. Yes, gir. 

"9. And didn't you tell him they were making auto- 
mobile accessories? 

,. Yes, sir." 

So that, so far as the evidence ia concerned, 411 
the real knowledge that appellees bank had with reference to 
the business of Keppel, Simpson and Bagby, was derived from 
appellants. The record further disclo6ses that appellants 
were relying on their own judgment in reference to the purchase 
of said stock, and not on anything said or any representations 
made to them by the officers of appellee bank- We therefore 
hola the evidence insufficient to support the charge of fraud 
against appellee bank and its officers, and that the eourt 
correctly so found- 

As to the defense cf usury, we are of the opinion 
and hold that as to said note of $1,100 and the original note 
for $2,000, for which said *1,100 note was given as a renewal, 
the plea is not good. The stock for which said 42,000 rote 
was given was purchased at the home of appellants, and said 
note for %2,000 waa given to Keppel, Simpson and Saghy, in pav- 
ment therefor. The fact that said parties may have sold or 
delivered the note to appellee bank for %1,950 would not avail 
appellants: 

As to the note of £3,500, which was a final renewal 
of the original 33,900 note, the record is different. The 
43,900 note was given to appellee bank at its banking house. 
and the officere of said bank, instead of sivine to appellants 
43,900 for said note, only gave them $3,902.50; in other words, 
a discount was made by said bank of 23% on said note. Said 
note, by its terms, was to become due in six months. The inter- 


est agreed to be paid, of 8% per annum, together with said dis- 
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count, made 2 total interest at the rate of 10% per annum, 
which would be usurious under the statute. 
Usury is a defense so lone as anv nart of the debt 


remains unpaid. Harrig v. Bressler, 119 I11. 4A7: Gabe v. 


in discussing the extent to which this rule applies, sass: 
question made as to usury arose under the act of 1857, and it 
was there said: ‘While it is the rule of this court that usur- 
ious interest, once paid voluntarily, cannot be recovered back, 
yet that rule does not apply when the transaction has not been 
settled, and the lender brings his action for the recovery of 
an alleged balance. In such case, the borrower may defend by 
Claiming credit for whatever usurious interest he has paid in 
the transaction. This is not using the usury law as 2 sword, 
but strictly as a shisld.' ..... The doctrine of this latter 
case was approved and restated in Mitchell v. Lyman, 77 Iy1. 
525, where it was said: 'This Court, while deciding that vsur- 
ious interest, voluntarily paid, cannot be recovered back, 
holds, still, that so long &s any part of the debt remains un- 
paid, the debtor may insist upon a deduction of a@11 vevrious 
interest paid, therefrom." 

And in Cobe v- Guyer, supra, the court at page 57% 
says: 

"Usury in one transaction cannot be availed of in 
another. But settlement and agreement upon the amount due and 
the giving of a new note do not preclude the Antone of usury 
existing in the original transaction. So long as anv part of 
the original debt remains unpaid, the debtor may insist upon 
the deduction of the usury, (Payne v-Newcomb, 100 [71. fll: 
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jenkins v- International gank, 97 id. 568; House v- Davis, FO 
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id. 3@7;) and only the balance of the arineimat remaining 
after the application on tne principal of all vaymenta, wheth- 
er of principal or interest, can be recovered. (Harris v- 
Bressler, 119 111. 4@7.)" 

It is Contended on the part of annellee that the 
eaaeitne lot usury Cannot be raised in this case, far the reason 
that appellants submitted no propositions of law. Thia roint 
is not well taken. ‘The fourth plea raises the issue of veury, 
and as the record clearly discloses that usurious interest was 
p2id on said note of #3,500, being the final renewal of the 
$3,900 note, it is the duty of thia court to an hold, even 


though no propositions of law were subritted. P. CG. G. %. St. 


Le Ry. Go. v- Ghicago Ry- Go-, 200 Ill. 1#2; Cohn v. Armatrong 
Tire & Yulcanizing Co-, 222 App. 572-574, 

The record discloses that %717,82 was paid as inter- 
est on the 83,900 note and the renewals thereof. Apnellants 
would therefore be entitled to a credit for the amount of aaitd 
interest. The judement in this case will be affirmed, provided 


twenty days from the filing of this opinion. Otherwise, the 


judgment will be reveraed and the cauase will ha remanded. 
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OPINION by BOGGS, J. 


An action in aasumpsit was inetituted by annsllee 
against appellant in the city court of Fast St- Louis to re- 
cover the amount which she had paid on a certain contract for 
the sale to her by appellant of certain real estate. The 
declaration consisted of the common counts, to which was filed 
a plea of the general issue. A trial was had, boaeiiies ina 
verdict and judgment in favor of appellee for the sum of #318. 
To reverse said judement, this appeal is prosecuted: 

It is first contended by anpellant that no recovery 
can be had in this character of case on 4 declaration consist- 
ing of the common Counts. 

We do not deem this point well taken, for the reagon 


that, on appellee's theory of the case, which the jury evident- 


3 ly adopted, she was seeking a recovery of liquidated damages,’ 
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That being true, a recovery could be had under the common 
counts. Concord Apartment House Co- v- O'Brien, 228 111. 

It is ala9 contended by counsel for appellant that 
the verdict of the jury is against the manifest weight of the 
evidence. 

It is conceded that appellant, through her husband, 
H. J. McGee, sold appellee certain real estate for the agreed 
price of $4,975: that appelles made a cash payment on said 
contract of $2700, and that the contract provided that she 
should pay *75 per month thereafter; that she paid the Pirat 
#75, but afterward, by agreement between appellee and appel- 
lant, acting through her husband. H. J. McGee, payments of 
$50 wers made by appelles and were accented by arpellant on 
said contract. The testimony on the part of annellant is to 
the effect that appellee paid #25 on said contract. Appellee 
testified that she made two payments of “RO each for which she 
did not get a receipt. 

Appe llee's testimony with reference to the alleged 
agreement between herself and appellant, made through appel- 
lant's husband, H. J. McGee, is aa follows: 

“On the 18th of August (1925) I was sick in bed and 
4p. HeGee came to my house, and ty little girl went to the 
door; heasked where I was and she eaid, ‘Mother is sick in bed.’ 
He said, ‘Fannie'--he never called me Urs. Volluz: he alwavs 
called me Pannie--he said, ‘Fannie, von can't “een the payments 
up on this house; I Have got this house sold, and when T sell 
this house I will make an agreement to pay you back what vou 
will have on the house here as soon as those other people eet 
in the house-’ T[ said, ‘All right, IT will get ovt as soon aa 
I will be up-' Tf was in bed from the 18th of August to the 
12th of September and he kept coming from day to dav; he sold 


the house to some people by the mame of Strecker; they moved 
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into the house the Saturday after I got out: Tf called Wre- 
icgee during that time and she said, ‘I want you to zet out 
of the houses, and fr. McGee will séttle it with vou.' IT left 
with that understandine.” 

On cross examination annelles teatifisd, arone other 
things: 

"He said, ‘Fannie, cf don't think vou can keep up 
your payments. [ have this house sold and IT want you to ret 
out. When I sell this house I will refund some of vour money 
back to you." I said, ‘All right, ir. McGee, I will set out.' 
He said he would refund some of it back. I didn't exnect him 
to refund all my money. I expected to pay rent." 

Grace Volluz, the daughter cf appellant, among other 
things, testified: : 

"I heard a conversation between my mother and Mr- 
icGee with reference to her leaving that house- Mr. McGae 
said he wanted us to get out; that he had already sold the 
house- [I don't remember anvthing else." 

On the other hand, H. J. “eGee denied having made any 
agreement to refund to appellee the whole or anv part of the 
funds which she had paid on said contract, but stated that he 
put appellee out of poesession of said premises by process of 
law. Appellant testified that she never said to apnelles that 
hsr husband would settle with her ‘appellee). 

The evidence was therefore conflicting as to whether 
or Not appellant promised to pay apeéllee the whole or a part 
of the funds which she had paid on the purchase price of said 
premises. The record discloses that the verdict is for only 
$315, and according to appellant's testimony, annellee had mid 
in $625, and according to appellee's teatimony she had paid in 
about $725. It therefore clearly appears that the jury were 
intending to credit appellant with either the rental value of 


said premises or interest on the purchase price for the period 
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during which appellse had possession of the same, the testimony 
being to the effect that she went into nosseasion of said nrem- 
ises on September 19th, 1924, and that she moved out of the 
saine On September 19th, 1926. 

Unless we can say that the verdict of the jurv was 
against the manifest weight of the evidence, we would not be 
justified in reversing the judement on that rround. Snoderass 
v- City of Chicago, 152 Tll. 800-R05; Rlynn v- Chicage City Ry. 
Go-, 158 App. 405-407; Tennicot v- Donk Bros-, 158 App. *49. 

Counsel for appellant also contenda that, if it be 
conceded that appellant, throuwh her said husband, offered to 
refund the toney paid by appellee, there was no consideration 
for such offer or promise, for the reason that annslise was 
being dispossessed through forcible entry and detainer pro- 
ceedings. Tn order to substantiate that claim, apnellant ‘mist 
have made proof by competent, record evidence that she had a 
valid and subsisting judgment for possession againat appellee, 
and that she was dispossesssd by virtue thereof. No such 
proof was made. 

No instructions were given on the part of apnellee- 
There is no serious Complaint made bv counsel for annellant aa 
to the rulings of the court on the evidence. The verdict, on 
any theory of the cass, is not excessive. 

Por the reasons above set forth, the judgement of the 


trial court will be affirmed. 


J ment affirmed. 
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In The 
APPELLATE COURT OF ILLINOIS, 


Fourth District- Pees 
fa fii Reso 
---enn i) i “yf pu Py 
Ne 


OCTOBER TERM, A. D. 1928 Feo ae 


sae we 





ROBERT L. PATTON, ) 
Appellant, Appeal from ithe 
-Voe- Lawrence Gount? 
SAVILLA SHIPMAN, f Circuit Court 
Appsllee*  ) 


—— eS oe d Th. . | fa SP 
OZ se eo 6 O)) yo ji 
OPINION bv BOGGS, J. 


On March 2nd, 1920, apneliant caused jivdement br con- 
fession to be entered against appellee in vacation after the 
Webrany term of the circuit Court of Lawrence county, on two 
promissory notes, one of said notes being dated June 70th, 
1919, for *5,873.18, due in eix months, the other of said 
notes being for 32,82%.21, dated June 1Aath, 1919, due in aix 
months, both of said notes being signed be anrellee and ravable 
to the Bridgeport State Bank. 

On Warch 290th, 1920, on motion of annellee, leave waa 
given to him to plead in each of said causes, the judementea to 


stand as a lien. ‘hereafter, at the Wag term, 1°28, of eaid 


Nhe ihe said lek Ste were Consolidated. To the declarations in 





atid causes aa eeledatidatod, appellee filed a plea of non as- 


 gumpeit and six special pleas, by aad special pleas ‘were 
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afterward withdrawn, and a stipulation was entered into to 

the effect that any defense nroner under anv special pleas 
Iignt be offered under the plea of the seneral issue. A trial 
was had, resulting in 1 verdict and judement in favor of annel- 
lee. To reverse gaid judsrent, this appeal is prosecuted. 

It is first contended by aprellant that the court 
erred in refusing his motion made at the close of all the avi- 
dence, to direct a verdict in his fPavor- As there ia no sere 
ious conflict on the material facts in Controversey, said mo- 
tion raisss @ question of law, on the determination of which 
depends the right of recovery in this case. 

In October, 1918, aprellee owed the Brideenort State 
Bank approximately °12,000, repressnted by two notes, of which 
the notes here in controversy were final renewals and balances 
on certain other notes owing said bank. The record tends to 
show that at this time appellee was in straitened circunatan- 
ces financially, and that he conterplated taking the benefit 
of the bankruptcy law. T. #%. Mooney, the then cashier of said 
bank, proposed to appellee that if he would paw 10% on hie Ing 
debtedness, that he would release him Prom all Sis liabilities 
to said bank. Apnellee acquiesced therein, and delivered to 
Mooney his personal check for $1,200, which anid check waa paid 
in due course. Thersupon dooney executed and delivered te ap- 
péellee the following receipt; 

"Bridgeport, Illinois, Oct. 9, 1918. 

"RECKHTVED OF Savilla Shiptan #1200.90 

Twelve Hundred * no/100 ---- Dollars: 
In full aéttlement and discharse of a1 liabil- 
ities of myself individually to the 5ridgena-t tate 

Bank. Notes to be taken up as soon as ultimately 

paid. ) 
"T. M. Moonsy, 


Cashier Brideeport State Bank." 
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we %. Arnold, attorney for anpelles and a witnesce 

in His behalf, teatified that at the time of said transaction, 
Mooney said to appellea that "he Pelt A moral abligation toa 

not let the bank lose any money ne anv obligations ernavine out 
of this, and he asked Mr- Shipman to let him hold those notes 
there in the bank and he aaid he would take them up personally, 
and at Mr. Shipman’s direction I finellv turned the notes back 
to Mr. Mooney." 

On December 2Fth, 1918, at Moonev's request, apnel- 
lee reneved said notes, the accrued interest being added to 
the principal. At that time a receipt was cxecuted by Menoney 
to appellee, reciting the giving of said last mertioned notea, 
and containing among other things this recital: "That there 
is no personal liability of said Sevilla Shinran for payment 
of said notes, ..... that the cate are renewed so that they 
my be carried along by said bank to enable the undersaiecnad 
to pay and satisfy the same.” 

Said notes were again renewed bv annellee, one nate 
being dated June lath, 1919, Por $3,323.21, ana tha second 
dated June 20th, 1919, for %5,372.18, both due six months 
after their respective dates; the last mentioned notea heing 
the notes on which judgments were confeasad herein: 

In September, 1919, the state auditor's office re- 
quired the directors of gaid bank to take up certain notes of 
s&id bank, aggregating $137,153.52, claimed by anid office to 
be worthless, among which were the two notes here in contro- 
versy. Thereupon, in Sentember, 1919, certain of said directore 
took up said notes and executed their own notes to the bank for 
a like amount in paymant therefor. Thereafter, at a reeular 
mesting of said directors and prior to the maturity of aatd 
notes, it was ordered that said notes, with others, ba by the 
cashier éndorsed to 4obert 1. Patton, plaintiff in thie case, 


who was to hold the same as trustee Por the directors so taking 
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the same up. The record wnoily fails to disclose that the 





















4 board of directors, as a board or as individuals, had eny 

J notice whatever of the parported compromise of the indebtedness 
D owing by appellee to seid bank, until January 1920. 

| It is insisted on the pert of counsel for appellee 


that 7, Me Mooney as cashier of the bank, and as executive 


‘ ledge on the part of the board of directors. 

| Without going into a detailed discussion cf this 

J question, we are inclined to the opinion that a cashier of a 
bank should not bo held to have authority, without the direction, 
_ Imonleage or acquiescence of the board of directors, to make conm- 
| o_o of this character, which if repeated three or four times 
Sheena deplete the capital stocks. 3 2eCele 448-449. It is not 
- eolang however, for us to base our decision on that proposi- 
% tion alone. The record discloses that appellee, after the 

q alleged compromise agreement was entered into, permitted the two 
q notes to remain with said bank as a part of its assets. On 
maturity of said notes, appellee twice renewed the same, and in 
each instance increased the amount of said respective notes by 
the amount of the then accrued interest. ‘These notes were in 

q the bank as a part of its assets, gud appellee had knowledge that 
1 this was true, as disclosed by the second receipt which he took 

; _-tron the cashier, which contains this recital; "fhe notes herein 


Bridgeport State Bank and not negotiated or transferred." 
Even though it be conceded that the cashier of said 
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bank had the right to compromise with arpellee as claired by 
him, yet appellee, by reason of having allowed his notes to 
remain With said bank as a part of its a24asets, and having re- 
newed the same on two different occasions, increasing the 
amount of the principal by the accrued interest thereon, is 
not in a position now to clait ths benefit of said compromise 
as against the holder of said notes, who paid full considera- 
tion therefor in ignorance of anv infirmity or defense to said 
notes: é 

It is contended by appellee that the bank tn this 
case Could not have collected the notes in avestion, and that 
therefore appellant as the agsignee of said natea cannot col- 
lect the same. 

At the time the two notes here involved were ex- 
ecuted by appellee and delivered to eaid bant, no receipt or 
other written memorandum was given by said casthisr to anmel- 
lé6. The notes, as the record disclessa, were held aa a nart 
of the assets of said ban”, and there is nothins tending to 
impeach their validity except the testimony of annellee and of 
4%. 9. Arnold, His attorney, and the fact that the aame were 
given in final renewal of the other notes, which apneallee in-= 
sists were compromised. 

The tow be that the maker of a note cannot, by parol 
testimony, vary the terms of the written contract, viz-, the 


provisions of the note. Mosher v- Rogers, 117 111. 44; wur- 


chie v« Peck Bros. & Go-, 160 I1l. 175-177; Usnsley v. Mitchell, 


147 App. 161-182; Bank of United States v- Dunn, ® Pet. 52 


me 


8 


_——— ee = ae ee Ld 


L. Ed. 316. 

In Murchie v- Peck dros. % Co-. supra, the court at 
page 177 in discussing this question saya: 

"The second defense sousht to be set up was an ale 
leged agreement, by which the note was not to be paid according 


to its terms, but its payment was made by such agreement depend- 


lla at taal, iat lil 


yo fLomtalo es poll eee dtiw ealmongmoo o¢ dogia eit bet sAned 
of setod eft berolles gaived to SOSBST yd veeifoqqa aot nie 


= oy an hve re ah FOGTE ads Bie, Steq a8 e8 goed bise diiw hina 


Meer ee Lakiodalh : hhh Laem ah SNL Cale 


ay aie se ‘eno }n acon. “tawmetire owd fo ome. eet, bowers 


ee a ee 


Te 


at cero brn s tocatar ‘beuroo8 mi ae pry edt to tavoms 


iene ts ete oO ny me an am teats San : 


enimeaannd pe 0 “Htened sa Wests. ot wor soidteoq a nt ton 
Fee OM Gm a Agi Wer MOE RE BS ay ere 

~arabtarioo ited 'b! Ra ose “8? jon bie lo neblord eat tool ages BE 
Sige s piy Wh ae } oe : 


bien wea seaoteb | 10 se pel Naty ‘one Aa emeroan! ot ao Verent noid 


nag kas ome aL Rib ae) ie 
oy seh re SS aay Panne, Vcc sy Sa eet tat ORS SR AS ae aa i Bicone wae alte rigs ne ar reas 
‘i -eotod 


bear (ea Sint eg a Y ps a OR a i : 
L 


niet at cor oan lil corte ‘ve Letties.a02 in 


ile 1h AY ya" ve rh a oie a OE a a laa Bo 


tet? For . poitak at iS “ot wea ten acl t bas feat Sey evel ton bigeo e8Hh9 


mers ON ha eee aie hee nek UA a aaa 


-for tomes escton Hien %o fikek: hike uit e& see, etoteteds 


ca A EUG oteh CORS A Reale rs OM: ae CS MR Eig Bat soe a pr ROP eae ¥ 


.omen edd tool 


es bis ia ok eee aa ee RNa a 


“x9 ones in goth er ati nee ow? edd ony ont gA 


S Oe see ehoe the poeta edt ighake lie aR eaten | 


ae daheoor on aed neko of pertev il ab ts oe! logya vd betuos 


WEES aR MANN CO SR ee ge ik Mt pis) Goeth adn ae iii ed pe ys 
steemh of crelfano hiae AS novia 2 AW mubsarouer Noddiww + 





Ser; o be yet? ‘ote cmopofoetb: bye Der pay s& ,eetom aff .eef 


as Vu ee! CE eas ine 
ot a raat offi pe ai ‘ered ne ‘vined bree tc etenna : Cie a 


- ae ky TE UR a ae 
dosequt : 


30 ‘bo8 settaans a5 econ} feed ‘edt ‘Gqpoxe yotol fev ‘itentd d 
yt eae + ae 





eye he 2 tat Ou aN ae aly eer ay ad 


a hake 
erent pty pee sys saat one "bee ventodda i) “elowtt 


acy Ag one Pat Ae t i ane AYRE RR wh Lok AM 


4 wea ia ‘i r Oh Fah i ay, i vee 
“oF galieaen “pho bry ‘hetor ch 8b. eit to. ‘Tawoners ae 2 ie a8 





2 ea te OR MT ae ee ee ke metus By cay ry a 


pee fmorgnoo e1ew B 


. DR ROA oe EY fed Sak Persie sen ane Sag ec Set 


Seder A dor #0 ator & 0 egy age ed tate ei wef 
WR ne saline er Aelbaet Be CUS pe Racine keh cee ea ‘cima 5 
ine cae | Sgrs kis retttaw ett 6 ewe! ens vtav .yeomitesd 
Se ae ee BR cl ; aye Redvaiaia hecer: aaeeR ae? ea: Shea Bie MeN 
~ mye ABS ok <edor evid to acsotat vor 
Rolla he 4a Rete dhe th ms oe, one 
“f ee n iy: he Big Patt epi Hy athe 


—~ 
EN. BGR ed ah aif: RE itay” c eew Ny 
‘ fang? t |! ou vets aia Piper arr ee fr oar oro o +k ie me 
ae Lay mie cai hee sna? iad 
MRE a: 46% A .oog0 + ¥ svete & hottnv 2 . f “ath © 
Apeitat Bikes eee” Wess eies ie hee Mn eae en Dale: at ‘abeten 
-810 58). 





ha 
a8 


ata ert 4 
Cry ert, 









2 





' ret SL aM hole) 
sin 


iG 
‘3 


ee ee ee ue a sited aan a tie ha 


ie ue 
ta taro edt +BITUD 1100 4 ae weed ye 


ee ee Me Re aki 
Teves sot desup eirid Be polls ak hie 
Being Pack! owe Oba he Mae ac a ae a ae anes Real 
-fe ne ese gu tee ad of trnivos eunse'teb Linh te can 











rons cpsolala ae eae 





ent upon a sale of certain property by the makers of the note. 
To this proof, objection was sustained. Thies war no rore than 
an offer to prove a parol agreement inconsistent with the note. 
A mote Cannot be contradicted or varied be a previous cr con- 
temporaneous verbal agreement, and it was not error to exclude 


such proof." Citing Mager v- Hutchinson, 2 Film. FR; Farlow 


v- Boswell, 15 T1ll. 5@. 

That the title to the notes in question pazeed -toa 
appellant by the endorsement of said cashier, and that he was 
a holder in due course, is amply sustained by the case of Pat- 
toa v- Young, 233 App. 516-519, being a case where the cueation 
directly arose as to whether a certain note sandersed bv the 
cashier of this sane bank to appellant passed the title there- 
to, the defense being that there was "o Consideration for the 
giving of the came to said bank. This court there held that 


the directors of said bank, for whom Patton was acting aa trus- 


tee, having had no notice of the want of cons 


ob 


aeration, the 
title passed to said trustee and that he was entitled to re- 
cover on the same against the maker of said note, even though 
aaid maker received no actual consideration thera?or. Sse 
Cahill's Statutes, chap. 98, p-. 52, a3 to what eonetitutes a 
holder in due courge: 

It is also insisted by appellee that notice to the 
cashier of said bank of the compromise cmurported to have been 
made by him with annellee, was notice to the directora of said 
bank, and tnat ovis directors and annellant, sho is actine ag 
trustee for them, are not ina position to zag that they had 
no notice of such Compromise. 

In addition to what 'e have already said in thia con- 
nection, if is to be observed that, while ordinerily notice to 
the officers of a corvoration is notice to the corporation and 
its directors, this rule does not obtain where the officer is 


individually interested in the transaction in question. Seaverns 


‘ Rig RA oy Mes AUER US 


Sain ac ‘to anotan ens ir wd Seto te ctedzeo ‘40 eh & mnogu ay 
PS oR). MES Rae ae Cay BG ba Bh 

ey Gere One Peet atop “herb adeun ect ; 0 Sat do i Abas a het, ‘ot 

3 Ley past fy 5 t peat ave’ a RAE 3: steed ys ih 


setor ett atin dvoete feo: ont juemaorys Lonsq & aye od tetto ne. 


he Rieak tt a SAR SNR arias 

=f 15 avolverd syd ketene TO beds [bexga0s off sonnso din A 
fi04) t Te |: ee vy mea ey 

aby foxes of Torre ton sew dt bo -ioomoonaa tedaey avo mioqzes 
- . : me ide , ‘ 4 ent (itt st a 3 De et s 

wolyay 2999-9 0) 8 yggenit atk sy zopek ‘pat $i sf * -Qoorg dove 
+ ‘ He ivserey lay g's 


ea LNT ‘a tested 
* 9 } co tetads, ees 
ot. beanse ol te eu ot ees on pa af plats ‘eae sad. 


PR aS Tp tb 


a agers 


Si ee 


ne eS 


BAW orl tatt 2 bye , reideas bi Be Fede saad kiitcaai ons al toelleqqs 


t 


-ted Se aneso etd vd bertiesegn vitne el “98 7H00 “eu at ae & 


ay . ¢ 6 c f Oy RAS ey 
notteauvo oft sxc eeno s acted yay a-8fa aah tag saney “Vv Bos 
i ‘ j : CMA ge 48 eed iy 

eft nd hoavtohae ston Otago Fs med Serie of 86 ‘e208 yfdoerkb 


Fatty ee Wan Mees. 4 


-etent aldtit ert besned sional od aned ores eid 0. ‘seideao. 3 


att =o eats eeaii wack Of Be ores sedis abet: soneted ond ,od. 


Pee Ws kee 


teat bred er rf domne: ats? m Yrvadd Byes ot amen ‘edd % ativin 


ae ORTON 1s ae ar! 


~out 8 natdow Sines iscohaued: med. 300 vioed bhee, 20. sxodoortb. 4 
¥ ees 


ess ood Fereheews nD 49 doew ade te ‘e03don ‘oft. ‘bed gotvad eed Ne 


a ie 4 
nit og betapars “ptt ex tac + one cesmeried bine 04 ‘bane el tig 
ep heat | a easel 


¢ 


POLINA Ta a Cae ta 


seh hastened + oot texebi eros Isugoe on bovtesen “83 gat ‘Bbee 


PD) eet A By go 


aor ere radon hice 10 ya vem end deniose ¢ exes ost fo. Wecioh stg 


"e eotut! ones dete od we. ca “| . ee “gas eodudad e'ifidso 


2 side one He Y SIAN RNG ee Re 


“eems09 ub pet tebfod 


‘edd re et ton tact setleqqs vd begotent ‘oela ee aa 


PRU Sa “ih te 


need overt of beirogwit ont moreno oct 38 ined bie to lagi ey 


i A ek 


bree to ‘grote fh pnd oF ‘aot toc eaw wad (soe teie miei yd eben. 
i it i ee Apel y z y, hay 
bas Herndon #t ‘eae inet tecns baa arodou 1 Ladi “aed” ‘ee ee 


Ra hy ae 
eet acid fant) eRe ea: erated: 8 61 “ton. rer ‘(ues 0%: ‘eeteuys 
BF Ag O's Min, 


mbaarsside isis Ae Jo eoltot on 


45 ail 


a ie, ; ae a i 
-1o0 nidd mt Brae ‘vbnesth evar “ov ese of ehstste at, 
j Ne. be RA e yt i} pie 
ot gotten yiitaentbhye ‘of tifa: Amatd Mieke ed. of ‘et ah a 


y 
‘ Ses ta ah % Hi viel ie iat bt, eit i hy 


bre Not terran oe a poy sfsae mye not aexodto 8 Has ete0ltto ont 


big) ie Sh, 
or mentee. pe deter ni Sahat ne parte fie ets 3, coodeeure | ‘adi: 





el Pa tpeORTS 38} RT COVES A Ee MM TMM ol eR Rk ORS We bad 
gE Tsse cottnenp rt cofsonenand es af. 


- el viel Sri ubtvesor 





Were 


31 aia 





v- Presbyterian Hosp 
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tal, 173 111. 414; Wheeler v- Home Savings 


ae 


Bank, 188 111. 34; Higgins v- Lansingh, 184 111. 201-797; Hanne- 


= —— ee 


ken v- Sheaff, 226 App. 386. 


In Seaverns v. Presbyterian Sospital, supra 
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sosoital, supra, the 
court in discussing this question at page 4°0, sava: 

"On principles of public policy, the knowledge of the 
agent ‘Ais imputed to ths principal. But the rule does not apply 
to transactions such aa that under consideration ‘the nresident 
selling to the company), for in 3uch 2 tranaasction the officer, 
in making the sale or Conveyaiancs, stands as 2 strancer to the 
company- (Stratton v. Allen, 1C. #. Grean, 229.) Wig inter- 
6st is opposed to theirs, and the presumption is, not that he 
will Gomeunicate his Knowledge of any secret infirmity of the 
title to the Corporation, but that he will conceal it.” 

In this case, Moonsy informed appellee and his cnun- 
sel &h the time of said alleged compromiae, that he felt that 
the notes should be paid, and that he himself would undertake 
to pay them. This clearly indicated that Mooney desired to 
have the notes left with the bank a3 a part of its aanets, and 
that, for some reason in connection with the taking of said 
notes, he felt that, as between himself and the bank, he should 
make the notes good, and of this appellee was well advised- 

It is insisted on the part of counsel for anrellee 
that appellant is seeking to recover the full arount of said 
notes, without giving credit for the *1,200 paid by appellee 
thereon. The record discloses that the check piven by appellee 
was not made to the bank or to T. i. Mooney as cashier, but to 
T. Me. Mooney. There is nothing in the record to show that the 
proceeds of this check passed into the asseta of the bank. The 
record further discloses that annellee, when he left the notea 
that were in existence at the time of said allegsd compromise 
with the bank, did not require that any endorsement of the 


$1,200 paid by him should be entered on said notes as 4 credit, 
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and in renewing said notes, he renewed the same for the full 

amount of the principal. with the interast added from Sian to 
time. He is therefore not in a position to claim credit Por 

the $1,200 ao paid by him to Mooney. | 

Errors wers assigned on the rulings of the covrt an 
the instructions, but in our view of the case it will mot he 
necessary for us to discuss ths game. 

The questions involved in this case are Iuestione 
of law, and if Wwe are cowteat in our holding as above set 
forth, the court should have directed a verdict in favor of 
appellant. That being true, there is no occasion for remand- 
ing this case, and judgment will therefore be entered in this 
Mf court, confirming the judgment originally entered by confea- 


sion on said notes, at the cost of appellee: 


| Original judgment confirmed. 
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JOHN DUFFNER, 
Appellee, 


Appeal from the 
-va- i 


CLEVELAND, CINCINNATI, 
CHICAGO & ST. LOUIS 
RAILWAY COMPANY, 

Appellant. 


) 

City Court of 
: Granite City: 
) 


On December 14th, 1924, appellee, while driving a 
Ford Coupe on Pacific avenue in Granite City, was struck by 
a freight train of appellant, his automobile was seriously 
damaged, and he sustained personal injuries from which he had 
not entirsly recovered at the time of the trial. Suit was 
instituted by appellee in the Cityv court of Granite City to 
recover for said injuries- 

The declaration as finally amended consiated of 
three counts, and Charged the negligent operation of appel- 
lant's said train through Granite City and across Pacific 
avenue at a high, dangerous and excessive rate of apeed: the 
negligent failure to ring a bell or sound a whistle as re- 
quired by statute; that appellant undertook to furnish a watch- 


man at the Pacific avenue Grossing where said collision occur- 
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red, and that on the day in question, as annellee was annraach- 
ing said crossing, said watchman negligently failed to warn him 
of the approach of said train, whereby said collision occurred, 
resulting in the injuries sued for. All of said counts alleged 
that, just prior to and at the time of said collision, avnellee 
was in the exercise of due care for his own aafety. To said 
declaration appellant filed a plea of the general issue, and 

a trial was had, resulting in a verdict and judgment in favor 
of appellee for the sum of %1,000. To reveree said judrment, 
this appeal is prosccuted. 

: The principal ground relied on by appellant for a 
reversal of said cause is that appellee was not in the exer- 
cise of dus care for his own safety just prior to and at the 
time of said accident. 

Pacific avenue on the west, and Nicdringhaus avenue 

on the east of the hereinafter mentioned tracks, form one con- 
tinuous street, running practically across said entire city. 
and is a much traveled street.  Ssid street or avenue is 
crossed at right angles by some sixteen or eishteen railroad 
tracks, which run parallel to each other and occuny a anace 
of some 200 or 300 feet cast and west. The first six tracks 
on the west are not used, 32nd were referred to an dead tracke- 
the other tracks consist of the main lines of the Wabaah, 
Burlington, Big Pour, C. t E. I., and the C. & A. railroads: 
The Wabash has the most easterly of the tracts: the C. tA. 
the sost westerly. The Big Four and Alton traing use the C. 
%* A. tracks going into St. Lovis, and the Big Four tracts com- 
ing out. At the time of the injury the Big Four train wae 
running on the ©. & A. track, which was the Cause of some con- 
fusion in the testimony, some of the witnesses referring to 
the G. & A. track ae the Big Four track, and yice versa: 

With reference to obstructions to the view looking - 


north @s one approached said Crossing, appellee testified: 





-forerata asw oalleaqds ae tottesup of yab soll es baat hoe . ber. 
mil aver ot bol ist yitoreatiasn marcdodsw bles ,.xetteseoto bres act 
ebeyiuooo Sotalifos bise yietedw ,.ateys biaea to mained: fal att Ip 
henelfia atjowos biss te [fA .704 beuve seltutet seat at denies 
eslieara ,notsiffoo bise to exit eft ta bmw ot soltq seut .tadd 
bier Of .vtolge ovo Bik to} oreo Sub Yo eetotexe effi at eaw 
bo pevert Terence oft 6 Ref # helt? toelfeqcs notsetsi deb 
ove? at Foreonen best bra torhb rev bt &T oofdivueor , bar eew Istas 2 

‘i devata hut bran gavevet of 9.000, fF 9% tie os to? eelleqa& to 
Ri .betneseotg al Iseqqe eins 

e 0% toalisars vd ao beltfet bovors [Ag tontag oat. ees, 
~texe edt of jor saw eelloqqs darts dt 6etsd Bran %0 "debbie 


eds ta bos ot tofsq dept. vietae swo- etd tot erso eyb Yo eafo 


ptr Kaisa ae stoebroon bree to onts 
BUMOVK. ‘snihantenett bow ,seew eds a9 eunSyR oft road” Yd. ae 


-oo ero mrot, ,.atoatt benotsnen vedtartever eft to tase ent so 
.Véfo erites bles ecotos yf Sorsobtq ymionet ,teorte avout). 
ni euneva vo Jeette fis® <teerde befevets toum & et bee 

beotf tat. veeidute so veedxte ames’ yd sefane tdgit te beeeoto 
sone e waxtoso hor vette doge of Tefleveq tue dstdw .edoaets 
etoatt xia sevit ott ldeew bae dese ‘toed "OO 16008 ‘eros Yo : 
~pNoRTF SOB nh lds bedtetoy ovew bas bods tet eanw Seow ede od 
(ifieada® off 80 sent niem SHd To Mine stoett "retth Shh 
sepaorfisy .A #30 ees Bia Od. Oa" LO yamOe gta! meager 
cA 4.9 effd petoRts ont to vi rodeed! seer oft eat desdaw oT 

Oo eft osu ententt Ost A bee yuo greet? o, yfeeteow seer ont 
-mno sYosed quoT ataledy Boe petted .¢R’ eam gnkog’sxoart .A 9 


pew niesd eoT gtd ofeo preter eds Yo omps eds FA olgue gar 


-109 sion > Cayo eff ane Cotte (eoets A #00 Gad ad ga batioe - 
OF antynetay sospentin ets Io enon (yiwodrteet ens at dotent 
“segev éaty bis (soars 1068 gia sat we Forad: la ew Ody 

~igatseot  wety ott ot ano MeuTtedo St eodereteT AIET An: ete RA Co. 

oeberthta6te aekleqas _26iaseto Bias’ bedosotgg 8! end ex stort . 





= a 
> 





Ri 


os, 
= Ft 


ig Pe 


th 
4 





"AS you approach this track from the west there is a bie plant 


on the left hand side, called the Américan Steel Foundry. aAf- 


ter you get east of that you find a building £0 or 28 Feat 


wide and about 100 feet long, of Reimer's Coal & Feed Corpang. 


The next building is the Terminal freight house--about 29 or 


25 feet wide and 90 to 100 Feet long. Its length extends par- 


allel with the tracks, and the track is about 20 feet sast of 


the east side of the building." 


YW. S. Gray, a watchman for the “abash railroad at 
Said Crossing, a witness on behalf? of appellant, teatified: 
"The ferminal has a building west of the weet rail of the track 
on which this train was coming. There is about 20 feet Pree 
space between the Terminal building and the west rai1." 

Appellee testified that on the day in dguestion, as 
he approached said Crossing, he wag driving about 20 miles per 
hour, and that when he got about 20 or 40 Peet Prom the track 


in question he came “almost to a complete stop." He further 


testified: "I looked to the south and to the north, but vou 


can't see nothing until you get right up to the corner of that 


building. Then I started my car and was running in low: At 
the time I came almost to a stop I saw a watchman standing on 
the other side, Close to the Sidewalk, about one or two feet 
from the sidewalk. ..... When I observed thia watchman, he 
Was standing there facing the shanty (watchman's shanty), and 
there was another man standing on the sidewalk Pacing him, and 
they were talking together and he had hia stop signal in his 

left hand, and it was hanging down, and that made me thin thate 


the train had just passed. ..... After IT glowed down and 


started up again, the other fellow waa Saving something to the 
watchman--I know the watchman there--and then he started running 
toward me and waved with his paddle to stop, and I looked at 
him. I didn't know what he wanted because I know him, and then 


when he points and I looked, the train was almost on ton of me- 
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The front end of my Gar was risht on the Big Four railroad 
track. I was in that position when the watchman started 
toward we. I was running slow. The best I could do was get 
off. I put the gas on trying to get off. The train struck 
the rear end of the Car and side-swiped me. Prior to the 
time I was struck there was no whistle blown on this engine 
that struck me, and there was no bell ringing. There was no 
warning of any Kind given of the approaching of this train." 

7 Gus Tom, a witness on behalf of anpelles, among 
other things testified: "I was coming from work that dav, a 
little after twelve o'clock, and I Come over the tracts and 
a fellow at the first shanty (shecwatehzan}, he came out to 
stop and I stopped at the next track, and ata IT saw that 
train coming [I stopped right away, and the other watchran-- 
I looked over there and he was talking to the other fellow, 
and that fellow just hit him and I Rear the wreck. I never 
paid no attention how long the watchman near the middle shanty 
talked to the man--it all come at once- T saw the watchman at 
the middle shanty make like that (indicating) with his hand 
when the train was Coming about five or ten feet. Duffner was 
right to the track at that time.” This witness also testified 
that in his judgment the train in question was running from 25 
to 30 miles per hour; that he heard the whistle on the train 
blow once before it reached the ainda that he did not hear 
any bell ringing- 

The witnesses on the part of appellant testified that 
the regular whistles were blown. and that there was an automatic 
bell on the engine which was ringing al1 the time as said engine 
approached 3gaid interssction; that appellee was driving at a 
speed of from 25 to 40 miles per hour, but that as he neared 
said crossing he slowed down and then afterwards speeded up: 
The watchman and certain other witnesses on behalf of anneltant 


testified that said watchman held up his stop signal as apnellee 
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approached said crossing, but that notwith-tandine, annellee 
ran his automobile on the track and was struck hy said outie 
It was @ question for the jurv aa to whether or not 
appellees was in the exercise of due care for hie own garety 
just prior to and at the time of said ollinion. Tf the jury 
believed the testimony of appellee with reference to the ac- 
tions of appellant's watchman, he was neglicent in failing to 
warn appellee of the anproach of said train in sufficient time 
for him to stop his car and avoid injury. The tury head the 
right to take into consideration, in determining whether or 
not appellee used due care in approaching said crossing, the 
conduct of appellant's watchman; in other words, if aprellant 
maintained a regular watchman at said Crossine, persons driv- 
ing along said strest and over said crossing had the right to 
rely on said watchman using reasonable diligence to warn them 


of the approach of trains. C. St- &. & P. R. R. Co. v. Tuteh- 


imson, 120 111. 587-593: GC. R. I. & P. Ry Go- v- Slouch, 174 


Tak. 58-592; C. % A. R. Re 


{a 


Q- v-. Blaul, 178 111, 13%-laa; 
Deheave v. Hines, etc-, 217 App. 427-471. 

In Chicago, R- L. & P. Ry. Ca. v- Clough, supra, the 
court at Page 592 in discussing this question, save: 

"A flagman was stationed at the crossing in question, 
and it was his duty to know and ceive timely warning of the near 
approach of trains, and appellee and the public had a richt to 
rely upon a reasonable performance of that duty. The refusal 
of the Court to give the instruction was fully justified by the 
decision of this court in Chicago, St- Louis ¢ Pittsbure Ry. 
Go- v. Hutchinson, 120 T11- &87, and other caser.” 

We are of ‘om opinion and hold that the verdict of the 
jury is not against the manifest weight of the evidence- 

It is also contended that the court erred in refus- 
ing to give appellant's fourth refused inatruction. So far as 


said instruction states correct principles of law, it wae cov- 
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ered by other instructions given on behalf of appellant. 
That being true, the court did not err in refusing this 
instruction. 
No question is raised as to the rulings of the 
court on the evidence, nor as to the amount of the verdict: 
For the reasons above set forth, the judgement of 


the trial court will be affirmed. 


Judgment affirmed- 
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In The 
APPELLATE COURT OF ILLINOTS, 


Fourth District. fo TF 


OCTOBER TERM, A. D. 1928 , | ei 


ALBERT SENCIPER, 
Appellee, 
-V3s- Appeal from the 
City Court of 
Granite City, 
Tllinoia. 


H. ©. MASSEY and ROY W. 
MASSEY, Co-partners, do- 
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OPINION bv BOGGS, J. 


This is an action in assumpsit, instituted by anpellee 
against appellants to recover for an alleged balance owing by 
appellants to appellee on a contract in and by which he wae to 
drive a milk wagon for appellants, who were engaged in the dairy 
business in Granite City, Illinois: The declaration consisted 
of the common counts, to which appellants filed a plea of the 
general issue: 

By agreement of parties, said cause was referred to 
one Wesley Lueders as referee, to take the testimony in said 
cause andj/report the same in writing, together with hie conclu- 
sions of law and fact thereon. The evidence was taken by aaid 
referee, and was reported to the court, together with hia con- 


clusions. The referse found and reported to the court that 


§ 
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there was due from appellee to appellants the sum of #99 ..85, 

for which judgment should be entered against appellee. Excen- 
tions were filed to said report, and on hearing, said exceptions 
were austained, and the court found that after allowing apnel- 
lants all amounts justly owing to them from appellee, there was 
due appellee the sum of *#345.77, and judgment, with costa, wae 
rendered therefor. To reverse said judgement, thia anpeal is 
prosecuted. 

The principal contention of appellants is that the 
finding and judgment of the court is against the manifest 
weight of the evidence, and that the court misconstrued the 
contract entered into between appellee and apnellanta: 

The record discloses that on April 24th, 1922, appel- 
lents entered into a contract with appellee for his employment 
as a driver of one of their milk wagons. Said contract, among 
other things, provided: 

"It is hereby agreed that for his fanpellee'sa) services 
rendered in behalf of the company, a3 herein provided, the said 
driver is to receive the customary wages set for one-horse 
drivers by Teamsters' Local Union No. #1, which is at this 
time 835 per week, payable weekly. ..... The hours of service 
to be set by the company, and to be not more than 84 hours per 
week. It is further agreed that the first *30 earned by the 
driver shall be retained by the company until the termination 
of this contract, when it shall become due and payable to said 
driver." 

Appellee began work under said Contract, and worked 
for a short while, for which work he was paid by appellants: 
Thereafter, in July, 1922, he again entered appellants’ emnloyv 
and continued therein until March 12th, 1924. Appellants paid 
appellee 835 per week for his services rendered up to June Ist, 
1923, and *38 per week thereafter. In March, 1924, a dispute 


having arisen between appellee and apnellants as to the ctate 
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of their account, appellee ceased working for appellants, and 
thereafter this suit was instituted by appellee- 

One of the questions in dispute between said parties 
is as to whether appellee's right of recovery was limited to 
$35 per week until said scale was increased to ®38 per week, 
and then to $38 per week for the remainder of the time he was 
in the employ of appellants, as claimed by apnellants: or 
whether appellee, under the terms of said contract, was entit- 
led to recover for overtime and for double pay for work on 
Sundays, in ~eeping with the provisions of the scale Pixed bv 
said Local Union No. @l. 

Article 6 of the amtpact=e=se sereement entered into 
between the PReES Ray Lome) Uriel borkwod of Teamsters, Chauffeura, 
Stablemen and Helpers of America, Local No. @1, and apnellante, 
who signed to be governed thereby, provides: 

"All teamsters, chauffeurs and helpers shall be paid 
from the time they leave the barn until they come back. Nine 
hours per day, starting time 7 A. M. till 12 o'clock noon; 1 
o'clock till 5 o'clock. Suo-h ie day on Saturdays, 7 A. M. 
till 12 noon. All time over nine hours per day and five hours 
on Saturday shall receive time and 2 half at the rate of @5 
and 70 cents per hour, which rate the man is receiving." 

Article % provides that "it shall not be compulsory 
for employees to work on holidays or Sundays. If so doing, 
shall receive double time, except when holidavs immediately - 
precedes or imtediately follows a Sunday, in which events ice 
and milk wagon drivers shall work on Sunday at the resular 
scale of wages.” 

Appellee testified, and it is not disputed, that he 
worked every Sunday during the time he was in the employment 
of appellants. While he Could not definitely state the number 
of hours he put in each week, he testified that there never 


was a week in which he did not put in at least 84 hours: 
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Appellants do not undertaze to dispute by the facte 
in the Case the time claimed to have been nut in by arnellee, 
but undertake to show that other drivers who had the route 
which appellee had, did the work in seven or ei¢ht hours per 
day. This evidence was objected to, but was heard by the ref+ 
eree subject to objection. Appellants further contended that 
appellee did not put in all of his time while out on the route, 
delivering milk, but that he was using some of the time for 
his personal business. 

This latter contention we do not think is sustained 
by the evidence in the case. We are of the opinion and hold 
that, under the contract entered into between appellants and 
appellee, appellants were to pay according to the acale of 
wages fixed by said Local Union No. Fl, and that the trial 
court was correct in so holding» Appellants practically con- 
cede that this would be true, but say that apnellee, without 
objection, had from time to time settled with them at %35 or 
$38 per week, without any Claim for pay for overtime or Sundays. 
The evidence in the record tends to show that appellee did not 
know, up until he ceased working for appellants, that he was 
entitled to pay for the work done by him on Sundays. We do not 
understand that appellee would be barred of his rirht to recov- 
er according to the terms of his Contract, even though its 
provisions proved to be more beneficial to him than he had at 
first anticipated. 

Counsel for appellants in his argument sava: “Tt is 
true that the agreement or understanding with the union and the 
employer was that milk drivers were to receive some extra com- 
pensation for work performed on Sundavs, excent where a holiday” © 
immediately preceded or followed such Sundav. Appellants, 
having signed this agreement, knew of it. Appellee, a member 
of the Local 61, was bound to xnow of the conditions, and it is 


apparent from the evidence and from all the facts and circum- 


etos? eft vd etugeth of e‘sitebay Jon et hi amabeci 


F 


eel featos vd of foe. need evel of bemtsfo ont’ os osao mie ef 


‘ts f 
era Tees a 


etuonw ads bad Om. gzovinh rsito Sati? wore of etestebou ted 
NOR anwad fig isso MOVER at Ua9w ont pib vbact elt onae doidtw 


‘eter, ott iad husod epw dud ,.ot betoet do pew covehtve ‘eta “Nyab 
tead3 poipend tos vent? edrelleqga wozsest do of soot due eore 
.otiion. psy, oH of tdw entd pic 10 Lid ot su ton ‘BID eetteags 
70% emit oft 49. emoe antes 6 ow oi dads ue cat tm naitev if eb 
| . -eaontend Tetowreq afd 

id a et Yetdt gon ob ew noLinesaoe nedsel ener aye 
‘blot brs notetqe att Io ors of +9880 eit ab “souebtve ett ed 


bE EAR Le ehh 


. bre atnatfecga npewted .otnt. beredes sowrin0o etd Tebow dads 


Pes | olson ent ot Bai brooor vEq vs ete¥ osaatteags selieqqs 
GEROSE)  SST Bo ee arate ee Pee 

rate ont teat bee Lin sok rola [Hoo] bias yd boxtt BeRZew 
peep Baek eed 2 

-noo vifsotiosno sigsfleqqa -an blot oe ot s2en700 ‘baw slide 


iy 


suods be »sellores. Sait vee sud ound ed bluo® ons ‘poahs etiee 
40 aah ja medt ditw beltstes entt of onts nor? bad solsdsetdo 


Py bors 20. emitrevo. oF . yea. TO? gialo Aisa tuottiw oom “eK ere 
ton BIB sel fogae tadt yore, of ebred trove ons o£ ‘oonestve eat 
psy. od. tect ,etmelfogqe 07 aot aro beeseo, ori risa qu Woo 
Form oh, oF, (aBY BBOUE,. ro atc yd esiod TOW, end 102 yea of belt) dee 
-vooet ot eands pti, 19. Seinxed oo bluow esl i sqqe atts  pieathetloalah 
tt dauodt, nove, .toente09 eid 40 ented ods of “poténcees -e 


“theseqtorsas tavt? 
f i . ’ REY aaah Pita mala Oye 
Ee ® f EP YER, doramumsne etd at pioatteqge 703 Teenod ae 
(Mili CRIES OME ne 
ent .b98.notay edt dite an! boatserebous ise Joomeonas eds tect out 


1G) Oise ie yee ae hey & 


ts path, ad. oars mid ot Ay le a9 ed etom ed ot povong eno feiverq 


lad ee ph 


~moo BTIxS aren ev ieier ot etew et eae atte tend Baw xevolque 





RE A hon Se 5 

vabh fect 8 lesen Jasons bysbque 9 boro 160 drow 10 mo ftseceq 

thet. OEY more fi 
ae ~adnellegca. + yeboue ove benol fo3 70 rch i Lahore 
aedmom.6.cosilegga .t?, 39, meoy .soremoerne ‘eidd eng te gat 

EO oc PaaS 1 PARE ip fe 

aa tt bog. .agotai bao, ett 40 wort, of “bowed alia isood efit Yo 
Bete Sok. EES ams « eetareaied | Sa 


-muogto. Bre. Pgont od A Le, mont bow eonentve ‘aft mor? Sneieg¢e 
ie AA NE ESR AN Fa eit om all 





stances in this case that during the long time of employment 
neither party, at any time, contemplated vaving or receiving 
any Compensation for overtime. Notwithstanding the fact that 
appellee belonged to the union and was in a position to have 
demanded pay for extra or overtine for Sunday work, yet he 
never at any time made complaint or asked or expected any 
other pay except the weekly pay of *35 and 838 per week, 
pospootively<* 

Counsel for appellanta is in the position of prace 
tically admitting that the contract provides for payment Por 
Sunday work, but becauss of the fact that appellee had not 
demanded such sxtra pay up to that time, eskakm that he is not 
entitled to recover therefor. We are of the opinion and hold 
that this position is not well taken. 

Appellants insisted that avnpellee was indebted to 
them in the sum of $294.45, as shown by the books kept from 
statements rendered by appellee, which eredit the court al- 
lowed appellants in full. The court then found that annellee 


worked on all Sundays from August lst, 1922, to June Isat, 


1923, making forty-three Sundays, which at double time amounted 


to $243.81; that from June lsat, 192%, to March 12th, 1984, he 
worked forty-one Sundays, which at double time came to 4254.1, 
maxing a total for work on Sundays of 3498.42, and that apnel- 
lee had worked for appellantsthree weeks for which he had not 
been paid, at $38 per week, coming to $114.90, and that there 
was *30.00 retained from the first moneys earned by apnellee, 
making a total, with the amounts owing for Sunday work, of 
$642.42, and that, crediting appellante with the *298.45, 
a balance remained owing to appellee of %345.77, for which 
judgment was rendered. 

Appellants do not undertake to show from the evidence 


in the record that the finding of the court as to the amount of 
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sane put in by appellee on Suniays was incorrect. Neither do 
they undertake to show that the finding of the court is not 
correct; provided the same is based on the scale of wages fixed 
by said Local Union No- #1. That being true, we see no occaa- 
ion for disturbing the finding of the court as to the amount 
due - 

Counsel for appellee insists further that arnellee 
is entitled to recover from appellants for having consummated 
the purchase for appellants of a milk route from a competitive 
company, and for which he insists appellants gave him to under- 
stand he would be paid. The trial court did not allow anrellee | 
anything on this claim, and as appellee did not assien cross 
errors on the record, he is not in a position to urre -aid 
claim here. 

For the reasons above set forth, the judgment of the 


trial court will be affirmed. 


Judgment affirmed- 
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This is an section of quo warranto to question the ri ght of 

o, George Sweeazey to the office of alderman from the third ward of 
ity of Ceymi. The information alleges that appellee in April, 19:5 
@uly elected an alderman from the third ward of Carmi and on the Llirst 
ay of Mey of that year assumed the duties of that oijiice, and hes 
thet tims continued to act as such alderman; that before the tirst 
July, 1925 he moved from said ward and has since resided in the 

ia ware of that city, end therefore, was not legally entitled to hold 
‘office of alderman of the third ward. fo the information appellee 

: ‘Plea of justification admitting his election as slderman and 

g that at the time of his election he resided in the third ward, and 
tinued to reside therein. fhe plea further alleges that prior to 
ection, ne was and rian then hss been emphoyed ag e@ superintendent @ 
sto rage plant located in the third wardy that his duties as such 
rintendent required his presence about the plant in the third ward the 
part of gach working day of the week, and sometimes on sunday and 
Ing the night; that he resided in a dwelling near the plant which he is 

' ‘and etill continues to lease from his employer; that about Juliy,19<5, 
et a portion of this residence but retained a part for his own use; 

8 wife and daughter, in order that his daughter might be more con- 

er 1y located to attend school moved temporarily into the second ward, 

t he continued to reside in the former dwelling in the third Ward. 

| Upon ® trial before a jury a verdict was returned finding appellee 
Lt a “Motion for a new trial was overruled and this applet pertect- 


ree witnesses testified in behalf of appellant. {usces witnesses 
ia i 6s¢ 
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of in substance that they had frequently seen appellee going to 
rom the dwelling in the second ward where his wife and daughter 
some testifying that they had been entertained in thet hom of 

8, and that appellee was theree One witness, a grocer, testi- 
hat he had delivered groceries purchased by appellant, to the dwell- 
the second ward, and had seen appellee there when making such 
ries. 

Appellee in his own behalf testitied thst while his wife and 
fer had moved out of the third ward, he had retained his residence 

t ward; that he retained a room for himself and kept some clothing 


ading there; that a portion of the time spent his nights and pre- 


A 
fake’ of his own meals there. In this statement he was to some 
“corroborated by the man and his wife to whom he had leased 4 

of his dwelling. Other witnesses were permitted to testify in 

1f of appellee to stateents he had ude to the efivct that he was 
oving out of the third ward,, but elation ing ,his tee phere, 
on was ‘made to the hates £ this, aS EEAMEA on the grounds 

: elf-serving and inconsistent with ps s eats: 

— the question of residence the law of this state is, as laid 
in the ‘ease of ae ve Shumway 222 Ill. 54, that the intention of a 


oe though not necessarily conclusive. To the same effect is 

: a liershall 80 Ill. 74. In Wallace ve Lodge 5 Illes Appe 507 it 
1d in ettaobment case, involving the residence of the defendant in 
. that declarationSmade by the defendant as to his intentions at 
when he left this state concerning his return were competent, and 
course of the opinion the following lenguage is used? 

eenleaf, in his work on Evidence Vol. 1, Sec. 108, lays down the 
hat the declarations of a party made at the time of a change of 

ce or jinietie, or upon a journey, or where he leaves his home, or 
‘thither, or remains abroad, or secretes himself, or, in fine, does 
her act material to be understood, such declarations, meade ‘at the 


the transaction, and expressive of its character, motive or object, ' 
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rded as verbal acts indicating « present purpose and intention, 
therefore admitted in proof, like any other material facts". 

We conelude, in ceepadenes with these authorities it was not 
aamit the statements made by appellee,jin relation to his residence. 
Complaint is made of the trial court's action in giving and re- 
instructions. It is urged that the court erred in refusing to 

6 relator's instructions 5 end 6. 

Instruction 5 reads as follows: "The court instruets the jury 
 plece of residence ss used in these instructions means the place 

¢ the defendant as hesd of a household maintains his establishment and 
the ordinary business of keeping and maintaining a home", and 

ion 6 reads "the court instructs the jury that the term ‘residence! 
in the lew regcuiring an alderman to reside in the ward from which 
lected means actually bodily residing and living in said wsrd, and 
mere intention of holding some place as his residence other than 

@ where he is bodily present and where he maintains his household". 
th stated abstract propositions of law and might readily have been 
ding when applied by the jury to the tacts in this case. We are 
aetnton that it was not error to refuse then. 

Senpiaine is also made that the court erred in giving appeliee's 
etions 8, 9, 11, 12, 15, 16 and 17. Instructions 8, 9, 11, 16 and 
said to single out portions of the evidence to the exclusion of 
avidence. hese instructions stated to the jury that certain iacts 
din each one if established by the evidence might be taxen into 


ration by the jury, in determining the residence of appeliec. 


tepether commences they are not to ne See giving of these instruc- 
Our opinion does not constitute reversible error in this case. 
Instructions 12 and 15 wevinad the jury that if it believed from 
idence defendant resided in the third ward end his wife and child in 
ond ward, yet defendsnt would have the right to visit his family in 
2nd ward without losing his residence in the third ward. ‘hese 


ons correctly stated 2 rule of law applicable to the facts in this 
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AppeLient refers to and depends largely on the case of People v. 
flihorn 100 Ill. app. 57} as sustsining the claim that the facts here 

* 

boule be held to show that appellee had changed his residence to another 


rd after his election. 
In that case Ballhorn who had been elected Alderman for a certain 














ected to represent. Upon the facts in that case this Court held that 


llhorn had changed his residence. It was there shown however that 


1 lhorn had not only moved his family from tie ward he was elected to 
resent and rented his home to other parties but was also engaged in 

bus ine ss in enother warde 

7 Here appellee has continued in business in the ward from which 

) [ons ai which requires his presence there ten or eleven hours & 
‘but also reteins 2 room in the house where he lived when elected, which 
| occupies part of the time end cleims ss his residence. Therefore the 
lei ng of the Court on the facts in the Ballhorn esse can have no material 
aring upon the eonelusion to be reached upon the facts in this case. 

This case presented to a large extent a guestion of fact for the 
arye There was no reversible error in the instructions end the verdict 
ould not be disturbed unless it was pene) see the weight of the 
idence which condition is not shown ~ A Whe Fecar de 


ay No sufficient reason appears for reversing this judgment and it 


ae affirmed. 
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OPINION BY HIGBES, J. Sn e. 


on 

Bdward Johnson, appellee, brought suit in assumpsit aha 
eph Feraud and August Feraud, partners, doing business under the name 

‘raud Brothers, appellants, in assumpsit to recover eommission for 
Dalleges sale of real estate belonging to them. ? The declaration as 
ed consisted of the common counts and claimed 4925.00 to be due 
ellec. Upon motion of appellants, appellee filed a bill of particu- 
Is averring en sccowmt stated between himself and savpeldants in the 
ter part of August, 1925 for ¥9c5.00. fhe case was heard by the court, 
hout a jury and judgment rendered for appellee in the sum of 4 9452006 
,elllee in his examination in chief was assed if he ever had any business 
nsaction with appellants and upon snswering in the aliirmative was asxed 
t the nature of that business wes. To this question he answered "sale 
@ piece of real estate". He then testified that later he had a con- 
gation with one of the appellants.  Be—tit-net—deteti-thet-conversem 
+ one ofthe arppetients. He did not detzil that conversation but 


ted "we agreed that there was $1000 due me as commission on the sale". 


a that an agreement had been aa ekn as fhe court ruled that the witness 


1d go into further detail in the matter end the examination Erénestes 


follows: 


- ° E 
° Well, state whet was it... as nesr as you can? 


. I seid to him, You will have to the first of September, the third 
oe 
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‘on this contract end that will.... 
On whet contract? 

_ 4 On this sale. 

Bas Alright. Go ahead. 

























ie And taking ten per cent of the amount of the first payment, if 
consider the sele was one hundred dollars in cash, two hundred dollars 
‘the 16th of August and two hundred dollars on the first of September, 

a five hundred dollars in ea note, that would be ten per gent of the 
mount cue, if we consider that the first payne 

= Well, go shead and teil the conversation there? 

Eb Well, that was the statement, that was the conversation between. 
L and that I thought I should ve entitled to at least ten per cent ot 
“eomuiesion. 

an. and did you talk about what the amount of the commission was, 

e entire amount? 

es Ae I couldn't state whether it was stated in terms other than thet. 
5 one hundred dollars being ten per cent of it". 

He also testified that he afterwards recuested payment of 
pellants, and that he was paid v5.00 on account, and that on two other 
asi ons he was paid {25.00 on account. He was again asked it there 

- been any agreement as to the entire amount due him, and over objection 
7... was permitted to answer that there was ab agreement and the 
jount was $1000.00. This is in pubstanae all of appellee's testimony 
nding to show an account stated. Qn 6ross examination the court 

‘led that appellants could not cross-examine appellee es to the original 
anusaction, that is the sale of real estate. This was on the gro nd 
the eetion being upon the account stated the original transaction 


ij not be inquires into. Upon the same ground appellants were 


. The three checks of §25-00 each given appellee by appellants 

e introduced in ovtdenees Sppellants testified that these were 

; loans to appellee and the checks were © marked. Appellee 

r testiiied sapt the word "loan" which appeared on the checks | in 
=Be 

2, 
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idence was not there when’ they were given to him, nor when he cashed 
Hh It ig insisted by appellants thet even though this is an action 
pon an account stated they should have been permitted to cross examine 
ppellee concerning the original transaction, and should also have been 
eetteee to testify in their own behsif as to the game;}Sald to deny 

nat they had ever employed appellee to sell the real estate in question, 


r that he had anything to do with the selling of it. 
It does appear in the evidence that appellee did not know the 


arty to whom the real estate in question wes gold, and had never even 
eon hime In our opinion it is unnecessary for us to pass upon the 


yuestion as to whether,es this was am setion upon an account stateg,it 


as or was not proper for appellants to introduce aveeenee as to the 


Fig inal transaction upon which the account stated was based for the 


ason ‘that when appellee was asked the question if he had had any bugi- 


less t¥ansaction with appellants and replied that he had, and thet it was 


soncerning the sale of the resl estate, the question of the criginsl 


transaction was opened up and appellants had the right to cross examine 


him upon thet question, and also to introduce evidence in their own behalt 


ix connection therewith. It was therefore error to deny appellants the 


testify themselves eoncerning 


right to cross exauine appellee and to 
ct that he sold the 


appeiies's employment and to deny if such wes the fe 


real estate in question. 


Again it appears to us that the conversation testified to by 


De onilee does not smount to san account stated under the rule laid down 


5 
a 1 Corpus Juris page 564. It was improper to permit him to testify 


He should only have been permitted 
the wher ange question whether 


that an agreement had been reached. 


‘to detail the conversation, leaving to 


thet conversation amounted to an agreement ,emount due on an account 


g stated, While the evidence that the checks were simply loans to appellee 


te not entirely satisfactory, yet in view of the errors above referred to, 


we are of the ae the judgment should be reversed and the cause 
be remanded. 
VERSED AND REMANDED. 


Jultihee pratt 
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STATEMENT OF THE case & 4 

’ his is an action ef trespass oe oe aa brought by Irene burbin, 
ppellee, against the Chicago & Zastern/Railway Company, appellant, a 
ole personal injuries sustained as the result of a collision 
be tween the train of appellant snd an automobile driven by appellee. 
) | trial before a jury a verdiet for $4500.00 was retumed in favor of 
ae after motion for new trial was overruled judgment was entered 

n that verdict to review which this appeal has been periected. The 
leration upon which the case was tried consisted of one originsl and 
two additional counts. The second additional count charged both willful 
nd wanton negligence on the part of appellee. At the close of appellee's 

déence the court on motion of appellant instructed the jury to find 
appellant not guilty as to the second additional count. fhe first count 
of the declaration charged generally that appellant so carelessly and 

ligently opersted its locomotive engine toward, to and across the high- 
crossing therein mentioned that it collided with the said eutomobile 
eaused the alleged injuries to appellee. The second count charged 


lure on the part of appellant to ring the bell or blow the whistle on 





said locomotive engine as required by the statute. fhe evidence shows 

t the sccident in question occurred at a highway crossing near 

Pp llant's station in the villege of Mocassin. fhe mainstreet or highway 
Hoeassin known as Effingham street runs east and west and appellant's 


k erosses it im a north and south direction. Appellant's station 
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| about 200 feet north of the crossing snd west of the railroad track, 
Zh does not curve until it reaches about three-fourths of a mile 
th of the ‘erossing. Just north of the highway crossing a switch 
rack leaves the main track, on the east side thereof and runs to the 
jorth for probably more than a quarter of a mile, Appellee testified 
. on the morning of April 26, 1924 she left the home of her friend 
ie kyle in a Ford roadster belonging to Mrs. kyle's brother, a 1923 
1 with the brakes in good order. Mrs. Kyle drove the automobile 
1 the store of William H. Homani; was reached where they stopped to 
zet some gasoline. This etore was on the south side of #ffingham 
Street some 200 feet west of ESRB Groce, and was located upon the 
south edge of the highway. About 24 feet * east of the store was e 
‘about 10 feet high oe 16 or 20 fest wide east and west. Bast 
ahis shed was the Heman'e dwelling which wes located sbout 20 feet 
south of the highway and sbout 100 feet west of appellant's track. Hast 
f the dwelling about 40 fect west of the track and 15 or © feet south of 
e road was a trees 20 to 26 feet tall. About 10 feet east of the 
welling was a small garage that stood back of the house. Bast of the 
Slling and west of appellant's tracka were also some driven posts and 
111 shrubbery. After getting the gasoline appellee herself drove the 
Appellee further testified that after they left the oil staticn 
he thought she heard a trein whistle to the north; that she looked to the 
south and saw no train and she then looked to the north and saw a train 
oming from the north; that at that time she was 45 or 50 feet west of the 
ailroad track and was travelling about 8 or 10 miles an hour; that when 
she was 4 or 5 feet west of appellant's track she saw the train coming 
from the south; that she put on the emergency brake and also the foot 
brake, bot Was wmable to stop before reaching the track, and the train 
truck the automobile; that when she recovered consciousness she was on 
‘$he ground, and was later removed to a hospitel at #{fingham; that her 
‘limb was broken, and efter an ex-ray was taken an operation was performed 
a her, and she remained in the hospitel three months, efter which she 
was taxen to her home, and has not been able to use her limb since; that 
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he aia not remember mesking a written statement to appellant's clsim 
“e won April 50, 1924, which was introduced in evidence as defendant's 
nibit 2, but stated that the signature thereon appeared to be in her 
hs ndwrit ing; that she did not hear any bell or whistle sounded on the 
eS from the south. lirs. Kyle testified that after they left the 
ng stetion and as theypassed the Homan dwelling she looked to the 
and did not see any train; that she then looked to the north and 
the train coming trom MA direction and continued to watch; that 
about 5 or begat /aypeilant*s track she saw the train from the 
uth and jumped from the automobile; that the train from the north was 
the west track in front of the depot and about 200 feet north of the 


wae 


rc being when she ow it; that she did not hear any bell or whistle on 

o rain from the south, and never heard the train from the north 

listle. This witness was also shaw atiatenca statement identified as 
ndant's exhibit 2. She admitted the signature, but denied the last 
ortion of the statement. : 

3 Jesse Doty, a witness in behalf of appellee testified that at the 

se of the accident he and Walter sytert were unloading grevel from a 
‘standing on appellant's switch track about 200 feet north of the sross- 
and that when he first saw the automobile it was about 100 feet west 
ppellant's track, and was running about 8 or 10 miles an hour; that he 


the train coming from the south, but did not see the train from the 
until efter he got down to the plece of the accident that it was only 


& few minutes after the secident until he noticed the train; that he 

x heard any bell or whistle warning on the train coming from the south; 
: the train from the north was about a quarter of a mile away when he 

t noticed it. fhe witness Walter L. Syfert testified he saw the auto- 
lle leave the of1 station end noticed it before he did the train coming 

1 the south which was something like a quarter of a mile from the cross- 
when es first saw it; that the automobile was traveling from 5 to 15 

8s an hour at the time it left the filling station; that no warning of 
Kind was given by the train from the south; t. at he eal the train ae) the 


north, and that it was pulling in on the switch w her train w 
ming from the south, and that the train to the -nortir wes then-about.a- 
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le away. This witness was asked about a cut in appellant's right 
PY iy south of the highway crossing, and testified over appellant's 
Mition that this out/about three-fourths of a mile south of the orose- 
and was about 12 or 15 feet deep. Dr. F, Buckmaster testified in 
if of appellee, that he attended her while in the hospitsl, and on 
morning of the 28th of April 1924, operated on her fractured limb; 





_on-dpril 29th, the day following the operation she was quite sick 
excited and at times was in a condition of semi-stupor; that the 

[ote ry, reasonable and ordinary charges for services such as he 

ered appellee would be §500. or $600.00¢ Omer Hill the chief operator 
aepeliaxt at Mocassin testified that it was a part of his duties to 

ake a record of the time that the train from the south which collided 
ith appellee's car, and the one from the north, arrived, and that seid 
bord showed that the train from the north arrived some considerable 
inutes later than the one from the south. He stated however that he 

no independent recollection of this matter, and, upon objection of 

he appellee, the court refused to admit this record in evidence. 

8. Heath ,conductor of the train in question testified that as they 
Oached the crossing that moming he was riding in the caboose with 
emen Rolls and Peet; that as the train approached the whistling post 
engineer gave one long whistle, and as they neared the crossing two 
and two short whistles; that he looked out and observed the signal 

at the board at the station which indicated that orders were there waiting 
™ him; that when the train stopped and he went back to the place of the 
cident: that he did not see the accident, but that as they were carrying 
p6llee into the depot she told him her brakes didn't work» Sehe- brakeman 
ot testified that «s-they-approsched -the crossing he was in the caboose 
the train; Aiat the whistle was sounded for the whistling post and also 
r the station as they approached the crossing; that he was on the leit- 
: side of the caboose at that time; that they were tasking appellee from 
ath the car when he first saw her, and that as they approached the 
sing there was no train coming from the north; that he looked to the 

h and could see for one-half mile in that direction; 
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That he helped carry appellee to the depot and heard her say her 
kes would not work; that es he went back to the sation Me looked to 
north and paw a train headed in on the switch track about a quarter 
of a mile north of the depot, Brakemen Rolls testified that he heard 
warning of the whistle at the whistling posts and at the crossing; 
that the first time he saw the train from the north was when they were 
returning from the carrying of appellee to the minister's home; thet when 
the train stopped the caboose was three or four car lengths south of the 
ssing, and that as he got out of the caboose to go up to the atotion 
© saw appellee and the automobile at the side of the track, Albert Day, 
section foreman for appellant testified that at the time of the 
aecident he was about 500 fect east of the crossing in question; that he 
had just come from the depot down appellant’ s'track to the crossing and 
then turned east to his home; that as he left the crossing he saw the 
trein about three-fourths of a mile to the south; that prior to the time 
he saw it, he heard the whistle for the whistling post end the two long 
end two short blasts; that after he reached his home he could not see the 
train any more until it got within ebout eighty or one hundred feet of 
. erossing, and at that time he saw the automobile approaching from the 
west, That he ran back to the scci@ent and helped carry appellee to the 
depot; that he went to call a doctor and when he returned the train to 
the north was then coming in on the switch; lizabeth Haase testified 
in behalf of appellant that at the time of the accident she was living 
ix the Homan house to the west of appellant's track and just south of 
Rffingham strect; that esstket-dex at about 11:50 on the day of the 
aceident she heard a train whistle just ss she wae ready to start from 
@ house to the street; that she saw the train before she left the house 
and it was then four or five ines feet south of the crossing; that she 
20 1d not recall how many blasts of whistle she heard; that she did not 
see the automobile, but heard the crash; that she did not look to the 
rth. On eross examination this witness testified that,on further ¢ on- 
eration she did not remember where she was when she heard the whistlee 
We He Homan the owmmer of the store and dwelling west of appelaant's track . 
stified that after appellee and her friend had started the automobile 
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heard a train whistle end his recollection was thet it was one long 

and two short ones; that he then stepped to the east side of the 

saw the train to the south possibiy 800 or 1000 feet from the 
that he could not distinguish whether the whistle he heard was 
a train to the north or south; that in a statement he formerly made 

/ said that the whistle he heard he took to be a whistle of the 

to the north of the highway. , 

_ A witness for appellant testified that a Ford automobile such as the 
driven by appellee with brakes in good working order and having two 
engers could be stopped in about 7 or 8 feet while travelling at ten- 
es pe an houre Appellant introduced in evidence a signed statement 
erning the accident which its claim agent W. F. Tweedele stated he 

red from appellee at the hospitai on April 30, 1924, and Which she 

| over at the time and stated &% was correct. This written statement. 
rrea to as defendant’s exhibit 2,is to the effect that appellee did 
look to see if the train was approsehing as she was interested in 

ing the auto started and if she had looked towaré the south she surely 
a@ have seen the train approaching as a person had a good view to the 
uth with no obstructions between the track and the Homan dwelling. 

: : : tise testified that at the time this statement wes taken 
pellee told him that she did not look to the south after she left the 
filling station, and that,if she had,she probably would have seen tne 
train; that when about ten feet from appellant's track she glanced toward 
uae south ané for the first time saw the train coming from that direction. 
Appellant also api at in evidence a written statement purporting to be 
stened by the slay Bessie Kyle, wht@htyg? C2Br 26028 he secured at the 
same time as the one from appelles. This statement, however, the court 
: upon object ion of appellee,refused to admit. 

| The statement purports to have been taken on Wedneoday, april 50th, 
“two days after the operation. Mrs. Kyle,also testified,that she walked 
ong beside appellee as close as any other person as she was being 


house 
arried from the depot to the minister's hoye , ond that appellee did not 


there state that the brakes didn’t work or words to that etfect. This 


witness further testified that she was in the room with appellee when the 
ie io 
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gnt in question was signed, and thet during this time appellee 
5 in an apparent state of stupor part of the time, and that at times 
would rouse up to some extent and then seem to fail back in a sleup 
mpors that appellee did not there state to the claim agent that at 
ime of the accident she was interested in getting the car started 
aid not look to the south mor if she had looked toward the south 
e would have seen the approaching train; that appellee did not read the 
nor was it read over to her. Appellee testitied that she did not 
emember secing the claim agent nor did she remember of him visiting her 
t the hospital or of ever seving or signing the statement purported to 
been signed by her, and she also denied making the statement to the c 
duetor that her brakes failed to word. 

At the close of the testimony appellant moved the court to give to 


jury an instruction directing a verdict in behalf ot the appellant, 


in cS «OP LION BY HIGsEH, J. 
claimed by appellant that the action of the court in denying 
its motion for a directed verdict wss erroneous for the resson that the 
vidence shows appellee was guilty of contributory negligence and was not 
she was injured. 
ne due care for her own safety at the ti fo sustain this position 
appellant argues that the evidence clearly shows that had appellee looked 
the south efter passing the Homan residence she could have ‘nom the 
rain approsching from the south, since the evidence shows that for 
Practically sll the distance from this dwelling to sppellant's railroad 
ack the view to the south is unobstructed and the train would have been 
seen for a distance of at least half a mile. 
2 No doubt it is true as a general rule of law that if by the exercise 
if ordinary eare on the part of appellee she could have secon appellant's 
in epprosching irom the south, then the law made it her duty to ses 
the tay ane if she failed in thet respect such failure would bar a 
“recovery by her in this case. while true as a general proposition of 
aw, the above doctrine is not applicable to every case involving personel 
njuries from an accident such as in this case. The question of whether 


rx age spicnbae was in the exercise of due care and caution for her 
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m safety or was guilty of contributory negligence was & faet to be 
texmined by the jury. Failure to look at «4 railroad erossing to see 
fa train is approaching is not negligence per See tt is nercligence 

a fact ai there are no conditions or cirecumstanceswhich excuse such 
oking,and depends upon the facts, conditions and circwistances in proof 
rounding the accident. (Boule v. I. C. Re B, Co. 86 Ill. Apps 255, 
nicago Junction Ry. Co. vs. amrow 114 1d. 501.) The evidenee in behalf 
“appellee tends to show that she paw the train approaching trom the 

) th before reaching the crossing, and that her attention wes upon that 
a If this were true, it is our opinion that even though the view 
> | the south was unoostructed and appellee could have seen the train 
= from thet direction if she Peptic vt - ed, she would not be chargeable 
contributory TO Ee in not so’ Going, since she was equally 

rgeable with notice of a train approaching from the north. The jury 
es to determine the cuestion of her contributory nagligence or failure to 
prcise aue care and caution in view of all the surroundings at the time 
dif they believed the testinony in her behalf thet her attention was 
seted to the train at the north, then uncer all the conditions surround- 
- occurrence sag shown by the proof, the jury would be justified in 
jing that appellee was not guilty of contributory negligence. (Gibbons v. 
» B. & Ce BR. Co. 265 Ill. 266, © & de Railroad Co. vs. Pierson 164 id. O86 


f ny rate there being evidgenes in the record tending to support appellee's 
n the trial coart to submit the 
The 


atent ion in this case it was incumbent upo 
[ s to the jury and deny appellent's motion for a direct Verdict. 
evidence ag to whether this train was approaching from the north as testi- 
to by appellee and some of her witnesses,is somewhat contradictory, 


there is some little evidence on the part of the witnesses in behalf of 


peilent tending to sustain her contention in that behalf. We cannot say 
bat the jury who heard the witnesses testify and saw their cemeanor upon 

Bi et tnese stand was not justified in accepting the version of her 

esses rather than those imxxekext of appellant. While the charge is 

that Neb sowie easily have seen the train from the south if she had 


i, yet none of the trainmens placed upon the witness stand by appellent, 





‘of whom had equally as clear a view north to the highway as appellee 
a, =@- 
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hed from the highway to the south of-appellecsdideusf2Mee her car until 
it Was struck by the train. It is quite lixely that if sa train was 
iapproaching from the north the attention of the trainmen on the train 
from the south would be diverted to the train coming from the north 
Bastecd of an automobile apyroechiag the crossing on the hizhwey. This 
would also tend to explsin why none of the treinmen saw appellee's car 
until after the collision. It ig also insisted by appellamt that the 
evicence does not support the verdict, in that it shows no neglizenes 

ox the part of appeliant’s servents in operating the train in question. 
There was evidence on behalf of appellee showing that the belli wes not 


sounded nor the whistle blow, as the hirshway was approached. On the 

















other hand there was testimony on behalf of appellant to the eficet that 
such signals were given. While the svidence on this question is con- 


bradictory it was a matter within the peculiar province of the jury to 


Pa 


lecide and their verdict, in that regerd should not be disturbed. 
d Numerous of the court's rulings woon the admissiability of evidence 
are also urged as error. 50 many isolated bits of evidence are pointed 
mut in this branch of appellant's argument thet to diseuss each of them 
pould extend this argument to an unwarranted length. We deem it 
botfictent to state that we heve exsmined each one of thesem matters of 
evidence referred to by appelisant and are of the opinion that the court 
committed no reversible error in its rulings thereon. It is also 
a sisted by appellant that the sixth instruction ggven in behalf of 
appellee was erroneous for the reason that it advised the jury, in case 
the jury found the issues for appellee, and that appellee had sustained 
damages by physical injuries, etc., it would not be necessary for any 
fitnesses te express an opinion as to the amount of such damages, but 
Jary themselves might estimate the same "from the facts and circum 
stences in evidence, if any," and did not confine the jury to the facts 
nd circumstances in evidence on the question of damages or on the 
stion of such injuries, pain and suffering. In other words it is 
ended thet this instruction permitted the jury in determining the 
lamages to consider intéense which had no besring whatever on the question 
f damages, We do not believe this instruction is subject to the criticism 
me =Ga 
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an instruction in almost the identical language 4s the one here 
somplainea of was approved by the Supreme Court in the case of 

orth Chicago Street Railway Co. vs. Fitzgibbons 180 Ill. 466, and Orr Vv. 
ahfiecld lifg. Co. 179 Lil. Appe 235. However, in addition to this 
penotion a further instruction was given in behalf of appellee which 


advised the jury that "in determining the amount of damages the plaintiff 


fe entitiea to recover in this case, if any, the jury nave a right to 
take into consideration all the facts and circumstances bearing upon that 
n by the evidenee" so that upon the instruc- 


question, only which are prove 
en misled upon this question. 


g 


tions as a whole, 
It is further contended that the seventh instructi 


erroneous for the resso 


the jury could not have be 
on was also 


n thet the jury was savised that among the elements 


# damage to be considered by them would be hospital ana géoetor's bills 


dial by the evidencé. It is eontended this was erroneous because there 


pellee had become Llisble for any payment of hospital 


was no proof that ap 
- doctor's bills. There was Pp 


ina doctor's bills for the services perio 


roof ss to what the reasonable hospital 
rmed, esmounted te, ang as it was 


pewn that she was dense years of age at the time she was injured it 


Cat that he had become liable for the pay ment 


pears to us from e11/P 
of said bills, and in our opinion 


It is also contended that the court erre 
if the jury believed appellee 


head of 


this instruction was not errone suse 


@ in refusing an instruction 


offered by appellant to the effect that, 
ng from the south and attempted to Gross & 


knew the train was comi 
jured, and 4¢ the jury further 


end was on account of that fact in 
Raseved that in the exercise of due care she should not have attempted 
and that her conduct in so doing was ne 
the verdict should be for the defendant. 
pelleg knew that the trein was 


3 ahead of ite In 


Q cross the east, gligence that 


ontributed to her injury then 
gre is no evidence in the record that ap 


-eoming from the south and thet she attempted to eros 


dence in the record tending to show that she 


absence of any evi 
ally knew of the approach of t 
eross ahead of it, it was proper to refu 


he train from the south and attempted 


se this instruct ion. 
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4s further contended that the amount of the verdist in this case 





zcessive. Phere was no denial of appellee's injurics. Her cone 
was testified to by the physician as well as /Epperies, and in our 
the amount allowed rss uot excessive. There peing evidence in 
art sufficient to warrant the verdiet of the jury, aad sedng * 
sible error mogjin the giving or refusing of instructions or in the 


the 
of the court upon/evidence, the judgment saould be and is sfiirmed. 
¥ IRMED. 
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This case was before this court at the arch Tem,1924 on 
which occasion a decree of the trial court in favor of apvellee 
was reversed and the cause remanded. (Veach v.Stegmeyer,233 I11. 
App.559). In the opinion of this court filed in that case,i8 
found a complete statement of the facts,out of which this suit 
arose. Upon the cause being redocketed in the trial court an 
amended bill was filed,and answers filed thereto by ©.1.Robinson 
and Weber Implement and Automobile Company. Upon the second 
trial it was stipulated by appellee and the answering defendants 
that the evidence submitted before the “aster in Chancery on the 
former trial should be considered as the evidence on this trial 
of the cause,together with such further evidence as should be 
furnished the special “aster in Chancery by a date named. The 
additional evidence submitted,nowever,did not relate to the 
chattel mortgage given to appellee on the car involved in this 
suit or to the release thereof. Defendant J. .Stegmeyer de- 
faulted and a decree pro confesso was entered against him.. On 
the hearing the court entered a decree finding that on the 12th 
day of July ,1921,J.¥.Stegmeyer was indebted to apvellee,W.J. 
Veach in the sum of $3825.00 for which he executed his promissory 


note and to secure the payment thereof ,executed and delivered 
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to appellee his chattel mortgage covering the abtomobile in 
"question, known as “Lexington Car", No.25112,Votor No.41344" and 
two other cars; that on August 24,192l,upon representationgmadé | 
by Stegmeyer, appellee executed and gave him a written release 

of said chattel mortgage,which Stegmeyer later,on September 7, 
1921,without the knowledge or consent of apvellee,filed for 
record,imm and the same was recorded in the office of the ree 
corder of 3t.Clair county, I]1llinois; that apnellant obtained 
possession of said automobile and sold it and retained the pvro- 
ceeds of the sale; that the reasonable market value of said 
automobile at the time apvellant took possession of it was 
$2110.00. The court further found that the representations 

made to appellee by Stegneyer when he secured the release of this 
chattel mortgage were false and fraudulent,and decreed that 

said telease be cancelled and set aside and held for naught. 

It was further decreed that defendant J.W.Stegmeyer pay appellee 
the sum of $4669.68,being the amount of his note to appellee 
plus interest thereon to July 12,1926; that appellant Weber Im- 
plement & Automobile Company pay appellee the sum of $2616.98, 
being the reasonable market value of the automobile as found 

by the court together with interest to the date last mentioned¢g 
that whatever amount if any,should he realized by appel 1S 
from said weber Implement % Automobile Company be credited on 
‘the amount decreed to be due anpellee from fétencant. From 

that decree this appeal has been perfected.. 

The principal ground argued by appellant for a refer- 
sal of this decree is that the evidance does not sustain the 

4 allegations of fraud on the part of said Stegmeyer. These allega- 
tions were that on July 24,1921,following the execution of the 
chattel mortgage to appellee edaty te stat , Stegmeyer revresent- 
ed to appellee that he had a purchaser for the Lexington automo- 
7 bile covered by the mortgage; that he would be unable to sell 
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the same unless appellee would release the automobile from the 
lien of his mortgage; that he requested appellee to execute and 
deliver to him such release; that Stegmeyer vromised apnnellee 
to dispose of the automobile and turn the amount reblized there- 
from to appellee j}emd that relying upon the~nioeseine—ef those rep- 
resenbstions,and believing that Stegneyer wauld sell the auto- 
mobile and turn the proceeds over to him,apnellee executed and 
delivered the release to Stegmeyerseee that without selling the 
automobile or paying appvellee any amount,Stegmeyer,on the 17th 
day of September,1921 filed the release for record.. These facts 
were testified to by both appellee and Stegmeyer. J+ is not the 
contention of appellant that these facts are not shown, but that 
they do not amount to fraud. In our opinion these statements by 
Stegmeyer amount to fraud in law. As a general principal a 
release or discharge of a mortgage obtained through fraud will, 
as between the parties be held inoperative.. {Henschel v.Mamero,H 
120 111.660.) 

| In our former opinion we held that the contract note 
signed by Stegmeyer purporting to pledge certain automobiles to 
the ®eber Implement and Automobile Company as security for in- 
debtedness owing by him to appellant,was invalid because not 
acknowledged or filed for record. Apvellant therefore acquired | 
no lien against this automobile in question by virtue thereof, 
and in our opinion the trial court properly held the release in 
question to be void as against appellee. Appellant further 
cOntends: that even though the said contract note was void as a 
chattel mortgage it amounted to a conditional sale; that the title 
to the car in question was in the Weber Implement Gnd Auto- 
mobile Company,and therefore the chattel mortgage to appellee 
was not a prior lien thereon. It is not clearly proved that this 


automobile was originally included among those named in the 


contract note but even if it was,in our opinion, the giving of 
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this note by Stegneyer to appellant can in no event,be a condi- 
ional sale to appellant for She reason that the evidence shows 


this note was not given to apnellant to secure the purchase 
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a parties as a conditional sale. Appellant also argues that the 

4 decree is excessive in its finding of the market value of the car 
4 in question. The finding of the market value of the car mss 
based upon the testimony of appellee and Stegmeyer, who, while 

4 they did not qualify very clearly as experts on such values, 
appear to have been advised to the actual yalue of this car. 

We think their testimony was properly admitted and was 
sufficient to sustain the finding of the court as to the value 
fof the car in queation. In our opizion the proof supyorts the 
report of the special master in chancery and the decree of the 
courtswhich should be and accordingly is affirmed. 
iffirmed. 
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Albert Kéll,aprellee, brought suit against Thomas J.Armstrong 
and Sylvester C.Garrison,vartners,doing business under the name of 
Arnstrong & Garrison,apnellants,to recover damages for the breach 
Be Reaneecn which appellee claims he made with one Frank Schwartz 
as agent of appellant for the purchase by apvellant of apnellee's 
 erop of pears in the year 1925. Upon a trial before a jury 
appellee recovered a verdict for $140.00. A motion for new trial 
as overruled and, this appeal the annellants seek to reverse 
the judgment entereé on that verdict. 

Qn the trial appellee testified,in substance, that in 1924 
5 he sold his pears to appellants through Frank Schwartz as their 
a agent; that in that year he did not talk to anyone except Schwartz 


and his pears were received by apvellants loader,"'r.Keynodds. He 


was permitted over objection of appellants to go into detail S 





* as to the 1924 transaction which was in substance that the pears 
were sold to appellant$through Schwartz and were paid for by 
appellants. He also testified that in 1925 he had numerous coyver- 
5 sations with Schwartz ,in which Schwartz it ietetane: told him 

a not to sell his pears until he “got our prices” and that Schwartz 
aid "Armstrong &% Garrison treated you good last year,let them 


have the pears this year for they will do as well this year as any 
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one else;" Ahat this conversation in substance was had several 
times.. He also testified that following this conversation he took 
a portion of the early variety of his pears to anvellants at 
Alma and was paid for them,but that appellants refused to accest 
and pay for his other pears. He was also further pemmitted to 
testify that after appellantSrefused’ to accept his vears he went to 
Schwartz and asked Schwartz if he was authorized to buy pears 
for appellants,and that Schwartz said he certainly was. Appelleeds 
brother testified that he heard the conversation between appellee 
amd &chwartz prior to the tine the 1925 crop was harvested in } 
which Schwartz urged appellee to let appellantShave his nears. 
This was the only proof tending to show that Schwartz was the 
agent of appellant $ 

In behalf of appellants Schwartz denied that he bought any 
pears in 1924 from apnellee for appellants. He also denied that he 
ever told appellee in 1925 that he was buying vears for apvellants 
and denied having any conversation with apvellee relative to 
buying his pears. Poth of apvellants denied that Schwartz had any 


authority to purchase vears for them. Other employes of appellant w 





who: were looking after the loading oy pears’ appellants had pur- 
chased ,testified that while some of appellee's vears were received 
others were rejected af the car because they did not come up to 
the standard required. It was incuwnbdent upon apvellee to prove 
that Schwartz was authorized to purchase pears as the agent of 
appellants. The doctrine that the statements of Achwartz himself 
were not competent to prove his agency is so well’ established that 
it is unnecessary to cite authorities eo holding.. It is sufficient 
; to say that under a well establisned rule of law,it was error 
for the court to permit appellee to testify to théstatements of 
Schwartz that he was appellant's agent. Even if these statements 
were competent,in our opinion,the vreponderance of evidence does 
Ss not show that Schwartz was the agent of appellants. The evidence 
ae 
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introduced on the part of appellants shows that while they did re- 
ceive some of appellees pears ag’ the car the others were rejected 
because they did not come up to tne standard required... Avvellants 
claim that certain instructions given in behalf of arvellee were 
erroneous in that they assumed as true certain facts which should 
have been left to the determination of the jury. In our opinion, 
with the exception of the Sth instruction, the criticism made is 
not well founded. That instruction in substance was that if the 
jury believed from the preponderance of the evidence anpellants 
entered into a contract with apnellee agreeing to purchase 
appellee's 1925 crop at the price named,unon the same terms cone 
cerning the size and condition of the vears as had governed in 

the purchase of the preceding years crop that appellee 

held his pear crop until notified by appellants and thereupon 
made arrangements to deliver his crop to gout a ok the car, 

ard if the jury further believed from a preponderance of the evi- 
dehce that Seeks Biecizadvons load of the nears and then 
refused to receive any more,and the jury further believed that 
appellee was then and there ready,willing and able to deliver 

the remainder of his pears subject to the contract but that 
appellants refused to receive them,then appellants would be liable 
for their non-performance . 

This instruction it seems to us does assume that avp- 
ellants had purchased appellee's pear crop in vreceding years, 
which was a material fact to be left to the jury. It is also erron_ 
eous for the reason that it omits the element that appellee's 
pears refused by appellant ze bo be of the standard re- 


quired by the contract,Before appellants would be liable for re- 


. fusing to receive them,even though the contract as claimed by 


appellees had been made. This was a very material point in the 


trial of this case,and being so material it should have heen 
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luded in this instruction which in effect is a mandatory 
tr uction.. 
For the reasons herein given this judgzent must be 


rsed and the cause remanded... 


Reversed and Remanded, 
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Appellee Claude Welche,a minor, by C.W.White,his next friend, 
filed a suit in trespass on the case against Pennsylwanie Railroad 
Company, appellant,in the city court of Hast St.Louis, ]1linois,to 
recover damages on account of tne destructkon of his automobile 
alleged to have occurred beéause of the negligence of apnellant's 
crossing watchman.. 

The accident in question occurred at a point where a pub- 
lic road known as Kings Highway running approximately north and 
south,crosses appellant's railroad tracks at right angles. At 
the crossing in question the Baltimore and Chio railroad has two 
tracks and the appellant, company eleven.. The tracks of the 
Baltimore and Ohio Conpany are south of those of the apvellant, the 
north rail of the Baltimore &% Ohio tracks,being about 127 feet 
south of the south rail of appellant's tracks. Appellant's south 
track is known as its main east bound track and the next track 
north as its main west bound track.. The other nine tracks just 
north of these two age switch tracks. The Baltimore % Ohio tracks 
E aré some ten or twelve feet higher than the highway to the south 
thereof. and two feet higher,as it appears fron the evidence, than 


appellant's tracks,so that ‘there is a decline from the Paltimore & 
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Ohio tracks north to appellant's tracks of about two fect. Appellee 
testified that about 9 o'clock on the evening of December 4,1925 
he,with a Miss Frances Huskamp,in his Cobe automobile,came from 

the south on Kingshighway and after reaching the top of the Bal- 
timore & Ohio. tracks,started down the incline to appellants tracks; 
that at the time he crossed the Baltimore and Ohio tracks he 
was,going about three miles per hour; that his brakes were good, 
and he could ha ve stopped within one foot.. Appellant maintains 

> watchman at this crossing who has a building,referred to as the 
watchman's shanty, just South of its south track and on the west 
side of the highway. Appellee testified,as he came over the F.% 0. 
tracks: appellant's watchman was standing opposite his shanty 
wating a pole with a paper on it which he understood to be 4 sig- 
nal to stop and that he did so; that at that time s string of cars 
was moving across the highway on one of apnellant's tracks; that 
there was sufficient space between apnellant's tracks and the Bal- 
timore and Ohio tracks to the south but he was about a foot from 
appellant's tracks when he stovved his car; that it was fifteen 

or twenty feet from the north Baltimore and Ohio track to anvellant’s 


wy 
south track; the proof nowever este ee: by actual m rement 





that distance is 2 little more than 127 ee when( fhe string 
of cars'cleared the highway the watchnan motioned for him to come 
ahead but that his engine had died; that for about ten minutes 
he attempted to start the car with his starter,but finally ran down 
his battery; that during this time the watchman asked him what 
his trouble was and he told him his engine had stalled; that the 
watchman then left and he did not see him until’ after the accident. 
Apvellee further testified that after he had exhausted his 
battery he attempted to start his engine by cranking the car,,. 
but was unable to do so; that he then stood by the side of the car 
talking to his friend for about fifteen minutes and decided to try 
to start his car by pushing it on down the incline; that his 
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friend then took the driver's seat on the left hand side,or west 
side of the car,and that he went to the rear to push it; that 
just as he got to the rearf#f of the car,his car was struck by 
appellant's fast mail train coming ffon the west. “iss Huskamp 
corroborated appellee and testified that when he was cranking 
the car ne was compelled to stand between the rails of appellant's 
track; that as appellee started to the rear of the car she moved 
from the right hand side over to the driver's seat on the left 
hand side so as to ste@r the car while it was being pusned by 
appellee; that just as she got in the driver's seat she saw 
appellant's train approaching from the west and that she then 
moved over to the east side of the car and jumped out; that the 
next thing she knew the car was struck by the train and she was 
standing by the side of apnellee. Appellant's watchman testified 
that he remembered signalling appellee to stop; that he was then 
standing in front of ‘his shanty on the west side of the highway; 
that he signalled when appellee 3 car came over the Baltimore and 
Ohio tracks and continued to signal until he stopped; that when 
appellee stopped the front of his automobile was:ten or twelve 
feet south of appellant's tracks; that he signalled apnellee to 
atop because of the freight train that was coming from the owest. 
Tae watchman further testified that as soon as appellee stopped 
he stepped back over to the east side of the shanty to get out of 
the wind; that after the freight cars had passed he walked down 
to the main line to see if any other cars were approaching, and 
uvon finding they were not, gave apvellee the signal to go ahead; 
that appellee was: unable to start his automobile and got out am 
raised the hood of the machine and at this time there were no 


lights burning on the car; that he then went north over some of 


F) the other tracks and some ten or fifteen minutes later returned 


to the main lines finding appellee still there trying to start 
=j= 
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his automobile; that he heard the passenger train whistle to the 
west while he was standing xuuxs between the tro south main tracks 
and began to wave his red lantern across the highway; that at this 
time appellee's automobile was in the sane position as before, 
about twnor twenve feet south of avrellant's south track; that he 
then saw the car was being pushed up on the crossing anc called to 
anvellee,who stuck his head out from behind the machine and 
looked around,that the automobile wag: then struck by aprellant's 
train.. 

The testimony of the watchman was corroborated by 2.C Craig, 
a patrolman for appellant ,who testified that he was about 80 
feet from where the accident happened, seven tracks away to the 
north:and that while from where he stood he could not tell ex- 
actly where the automobile had stppédd,it appeared to him to be 
from ten or twelve feet south of appellant's south track; that 
he saw appellee pushing the car and it appeared to be moving 
toward the north although he could not tell whether the autono- 
bile was on the crossing or not.. This witness further testified 
that he later had a conversation with appellee in which he told 
witness he was trying to start the car by pushing it down the 
incline toward $he arvellant’s txaek main line track,when the 
accident havpened. Appellant's engineer of the train which struck 
aprellee's automobile testified, that as he aporoached and whistled 
for the crossing and when about two or three nundred feet from it 
he saw what appeared to be an automobile moving on to the crossing 
and that it moved out until the windshield was even with the 
south rail and then stopped; thatt he applied the emergency brakes 
which were in working order, but was unable to avoid the colli- 
sion as t train was travelling at that time about 35 miles an 
hour and could not be stopped in less than 600 feet. His state- 
ment concerning the application of thé brakes:was eorroborated 
by other members of the train crew.after the train was stopped 
ay 
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‘sone of the crew went back to the scens of the accident. Appellant's 
cond#etor testifiedtnat he there had a conversation with apnellee 
in which apoellee told him nis car stopped between the Eh ltimore 
and Chio and appellant's tracks and that he jin attempting to push 
it over the track, pushed it in front of the train. This is sub- 
stantially all the testiaeny in the record as to what actually 
happened at the time of the accident,and we have set it forth at 
gome langth, because no complaint is made in appellant's argument 
ofthe ruling of the court in regard to the evidence or instructions 
and the arguments on both sides are almost wholly devoted to a 
discussion of the question whether the verdict of the jury was 
warranted by the proof in the case. 

In our opinion this evidence satisfactorily shows that 
anpellee's car vas in a safe position when the watehman left hom. 
It was no part of the watchnan's duty to see that appellee did not 
afterwards get his automobile into a cangerous position. (Fuller v. 
P.%.B.Union Ry.Co.,164 I11.App.385). It is charged in two counts 
of the declaration that appellant's watchman ordered appellee 

to stop and come to a standstill on the railroad track and cross- 
ing. There is no proof whatever to sustain this avernent and 
appellee's own testimony is that he stopoed within one foot of the 
tracks. The preponderance of the evidence does not show that 

the watchman was guilty of any negligence in stopping appellee,or 
tnat he failed in the performance of any duty he or aovellant owed 
to appellee. We are also of opinion that the greater weight of 
the evidence showed that appellee was athemoting to start his car 
by pushing it down and onte amellantts tracks’ when the accident 
happened. Wot only does the testimony of appellant's witnesses 
tend to show this fact,but we are of the opinion the circumstances , 
as testified to by appellee and his companion“ aiso to this 
effect. This would seem to us under the circumstances of this 
case,as disclosed by the record,to plainly show contributory 
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ligence on the part of appellee. 
We conclude that the preponderance of the evidence in 


is ease did not support tne ver¢ict for apvellee and the judgement | 
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This is an action in assumpsit brought by Henry Pinkstaff and 
his wife,Ella Pinkstaff ,appellee$ against James Pinkstaff,avpell- 
ant. On trial before a jury a verdict was returned in favor of 
appelleeSin the sum of $329.34,and this apoeal was nerfected to 
reverse the judgment entered on that verdict.. : 

The evidence shows that appel lee, Henry Pinkstaff and apv- 
ellant James Pinkstaff are sons of Anna Pinkstaff,cdeceased,the widow 
of “artin V.Pinkstaff who died about 1904,leaving said Henry 
Pinkstaff and James Pinkstaff,together with Charles: Pinks taff 
and Susan Wampler as his only children. This suit was brought to 
recover for the attention and care given said Anna Pinkstaff by 
appellees,under an alleged contract claimed to have been made on 
February 3,1922 between appellees,appellant and Charles Pinkstaff. 
On the trial appellees: testified that Anna Pinkstaff had made her 
ome with them in the year 1919 and they had cared for her until 
her death on Degember 3,1922.. Appellee, Henry Pinkstaff, testified 
that on february 3,1922 ,his brothers Charles and James: came to 
his home at his request,and that he and his wife then told his 
‘brothers: that they would have to pay for keeping and caring for 
the mother; that appellant wanted to know what the “price was"; 


that witness told him it would be ten dollars a week when she was 
D) 
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up and around the house and twenty five dollars when she was down 
in bed;. that appellant said he could not keep her and that he 
would pay his part; that apnellant further said if they would go 
ahead and keep her the rest of the time she lived they would pay 
appellees what was then due them "back pay and all"; that they 
counted up the time and found the mother had then been with 
appellees thirty two (32) months and appellant said "all right"; 
that there were four children then living and appellant said he 
would pay one-fourth part of the amount there agreed uvon to be 
charged by appellees;: that it was agreed by those present that 
each child should pay one-fourth said charge® but that Susan 
Wampler was not present to join in the agreement.. Austin Pinkstaff, 
a gon of appellees testified that he was present and heard the 
agreement made and that it was as stated by his father. It appears 
that Charles Pinkstaff later signed a written comtract to pay his 
share but the evidence shows that appellant on at least two 
occasions thereafter refused to sign such 4 written contract, 
stating that he had not agreed thereto.. This suit was brought 
against appellant to recover on the alleged verbal contract. 
Appellant denied that such an agreement had been made at all’ and 
in this was to a large exteat,corroborated by his brother, Charles. 
Practically all of apvellant's argument is devoted to 
the contention that the evidence does not show the agreement was 
entered into,and that appellee's testimony does not show any 
consideration for such a contract,so far as pay for the 32 weeks 
prior to the alleged making of the contract,is concerned. The 
evidence as to whether or not this agreement was entered into is 
directly contradictory,and it was within the peculiar vrévince 
of the jury to decide what witnesses they were going to believe. 
They accepted the testimony of appelleeSand_his—witnesses. The 
trial judge,wmm who saw and heard the witnesses testify,by 
overruling Ytaaté on for new trial,was of the opinion the verdict Hath 
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stand. Phawe was proof to warrant this verdict and this court 
cannot hold that it is so manifestly against the weight of the 
evidence uate is ec ee it,should be reversed. 

lft appellee y ‘testimony considered as true,there was a 
consideration +o support the agreement to pay for the services 
already rendered at the time it is claimed the contract was made, 
since he swore that appellant agreed that if appellees would contin 
ue to keep and care for the mother until her death he,appal lant , 
would pay his share of the amounts mentioned not only for such 
time as she would continue to live,but for the 322 months prior 
thereto. 

The only other ground urged by appellant in his argument 
for a reversal of this judgment is the fact that nine instructions 
offered bysappellant and refused by the court should have been 
given since they stated the law applicable to the matters of dee 
fense. “e does not,however,assist us by indicating wherein the 
trial court erred in refusing the instmctions but asks this 
court to examine them and "see how important they were to the de- 
fendant".. In compliance with this request we have examined these 


instructions and have failed to find that the court committed 






any error in refusing them that would call fora reversal of 
the judgment. 
Judgement affirmed. 
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JENNIE KERINS, a 
Appellee. 

v. | Apneal from 
JAMES R .PRUIT7? and MARTHA G. ST.CLAIR.. 
PRUITT, his wife, HENSY T.RENSHAW, ce ae ee 2 | ee 
Trustee ,ZNRY BERGMAN and THERESA LOUIBE” i Tes Tins 
BERGMAN, his wife,and PETER WITTENAUER, ) eae ee Wy 
(HENRY BERGMAN and THERESA LOUISE 5a. Fig igs 7 
BERGUAN), A i 


Appel lants ) ) Tobe JA 


Opinion by Higbee,J. 


o-<00ecee 


This is an appeal by Senry Bergman and Theresa Louise Berge 
man from a decree of the circuit court of St.Clair county, ren- i 
dered on a bill for foreclosure filed by Jennie Kerins,appellee. 
lt appears from the record that on October 8,1918, James 
R.Pruitt and “artha G.Pruitt,his wife,executed a mortgage on cere 
tain premises in the City of East St.Louis to Henry T.Renshaw, 
trustee, securing the payment of a promissory note for $950. This 
mortgage was recorded November 14,1918 and shortly thereafter 
Renshaw sald the note and mortgage to appellee. No assignvent of 
the same was placed upon record, but Kenshaw endorsed the note and 
delivered it together with the mortgage,to appellee who has since 
that time retained possession thereof. Until April 8,.1920, Renshaw 
collected the interest on this mortgage indebtedness,and paid the 
same to appellee. On Hiarch 28,1919.the Pruitts by warranty deed 
conveyed the premises: covered by this mortgage to avpelads . The 
deed provided that it was “subject to mortgage of $950.00".. On 
March 23,1922,appellants executed a promissory note to Henry T. 
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a Renshaw, trustee, for $1200,due three years after date and at 


_ the same time executed a mortgage on these same prehisea to secure 


this note to said “enry ?.Renshaw, trustee,which was recorded on 
“arch 27,1922. At the time this mortgage was executed Renshaw 
told appellants that he could not deliver them the old note and 
mortgage that is,tne note ard mortgage = in this suit,un- 
til he had had the mortgage released and after thak it was re- 
leased he would mail them both the note and mortgage. Appellants 
did not see the note or mortgage at that time and as a matter of 
fact Renshaw did not have them in his possession, 
On #arch ot Honcho filed for record a release of appellee's 

vee it Py 
mortgage dated March 28,1922. Out of the $1200 provided for by 
appellants’ note and mortgage, Renshaw paid them 2270 in cash and 
retained the rest in purported payment of appellee's mortgage 
indebtedness, but no part of this was ever paid to appellee. 
It appears to be agreed by all parties that appellants’ mortgage 
for $1200 given by them on #arch 25,1922 is a prior lien to 
appellee's mortgage and the trial court having so held that 
question is not before this court. On April 14,1922, Renshaw 


assigned said 31200 mortgage to Peter Wittenauer. 1+ clearly 


appears from the proof that Renshaw's release of appellee's mort- 


&%ge was made without her knowledge and was fraudulent. Appellants: 
knew of: appellee's mortgage and the deed to them from the Pruitts 
was made subject thereto. Appellant Senry Bergman testified 

that he was to pay the Pruitts: $2009 for the property;that he 

paid $500 in cash,gave the Pruitts a note for 9500 and was to 

pay the said $950 note. The payment of appellee's note wags 
therefore to be a part of the purchase price paid by annellants 
for the premises. Appellee,or her son for her,has always had 
possession of the note and mortgage fron the time of their execu- 


tion. The proof does not show that appellants knew Renshay vas 
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the agent for appellee or that they relied on that fact in the 
transactions connected with the execution of their mortgage. 

The factt that Renshaw was made trustee in the mortgage 
gave hin of itself no right or tse authority to receive payment 
of the debt secured thereby (Leon v.WcIntyre, 88 111.App.349). 
If the trustee releases a trust deed and recaves payment of the 
debt without actual authority and without producing the securities 
the party paying has notice of the want of power in the trustee, 
The inference of authority to receive payment of the securities 
is founded upon the poeesssion thereof and it does not exist 
without possession. (Fortune v.Stockton,182 111.454; Stiger v. 
Bent,111 111.328; Keohane v.Smith,97 111.156; King v.Harpster, 
306 111.202.) 

Appellants having made payment of anoellee's mortgage to 

the trustee,Renshaw,when he was not authorized to receive the 
same and having taken fron him a release without obtaining the note 
secured by said gericsaw ts ehareesbie with notice of Kenshaw's 
want of power to receive payment thereof and release the mort- 
gage. In accordance with the law as baid down in the akove au- 
thorities anc the facts shown by the proof in this case,the de- 


cree herein must be affirmed. 


Vat | : Decree Affirmed. 
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OPINION BY HIGBes, J. Meinggt 


4 On October 17, 1922, John P. Keim, filed his bill to the 

mary term, 1923, of the circuit court of St. Clair County to foreclose 
ertain mortgage making Henry f. Renshaw, Nettie P. Kenshew, Willis 0. 
Sarah Mayo, Margaret Miller, John Monynihan, Alex 5. Vien, 

P. Murray, Jr., and N. ¢C. MeLain, parties defendant. fhe bill alleges 
st on April 16, 1911, Willis 0. Mayo and Sareh uayo executed and delivered 
Henry fT. Renshaw, trustee their promissory note in the sum of 41000 and 
secure the payment of the same executed the mortgsge sought to be fore- 
sed) which was duly recorded on the 27th of April, 1911; thet shortly 

27 the execution of the said note ond mortgage appellee becakée the 
thereof, end has continued in possession of the same up to the time 
filing of the bill. 

fhe bill also alleges that Margaret Miller purchased the premises 
sd on the 1zth day of June, 1919, at which time appellee's mortgage 
record, and that she had due notice of the same; that on April <5, 
enry T. Kenshaw, trustes ,freudulently released the mortgsge involved, 
fp one John Moynihan claimed to have some interest in the premises as 


23 that the other defendents nsmed claimed some interest in the 


hargeret Maller filed an answer neither admitting nor denying that 


| were: indebted to Henry T. Renshaw, trustee in the sum of $1000, 
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ra, and alleging that whatever indebtedness it was given to secure 


been fully paid; that the mortgage had been released on the record by 


end that the sale was not a lien on the premises 


ary ft. Renshaw, trustee, 
This answer further alleged that on June le, 
Miller a bond for a deed for which 


ser ibed. 1919, Henry 7. 


w executed to Margaret ghe paid 


Wo 900, cond itioned that when this smount wes paid said Khenshaw was to 


eute her a warranty decd, and she was to assume & mortgage of §1000; 
the last of these payments had peeh made, but that said deed Was never 
ted, ana that the bond for 4 decd given herby Renshaw was recorded 


the 29th day of August, 1922; that she went into possession of the 
O— 
perty upon the execution of the bond for deed, ané hed continusd in 


session thereof ever since; that she, the gaid Margaret Mdliex, was 


premises from the said Henry {, Renshaw. 


titled to a a@eed to said 
: John Moynihan filed an answer eontaining the saue statements 
eming the execut ion £ the note and mort 
Henry T. Kenshew and his wife 


gege in question, and further 


leging that on the Biel, of April 1922, 
recuted their note in the sum of yL000 to John We Renshaw and also 
recut ed a mortgage securing the payment of the same om the same property 


that said mortgage was duly recorded on 


sseribed in eppellee's mortgage; 
ot set forth, purchased 


e zist. dey of April, 1922; that he, 
r of this mor tZege + and at the time of his 
produced a certificate of title issu 


on some date 2 


nd became the ows purchase of 


game said John We Renshaw 


st. Cleir Title and Guaranty Compan 


ed by 


y showing that the fee simple title 


0 the property involved was fully vested in Henry T. Renshaw end Nettie Pe 


fe and thet an examination ot the record 
that the mortgage held 


and to 


Renshaw his wi then showed that 
ellant had been reieased; 
r to the mortgage owned by appellee 
Replications were 


the mortgage held by app 
by said John koynihan was superio 


ny interest of Hargaret Maller in or to said premises. 


Piled to these answers, and the cause referred to the Master in Chancery, 


report of the Master in Chancery the court aiter 


on the coming in of the 
entered a decree finding that en 


overruling the exceptions thereto, 

\pril 15, 1911, the Mayos executed the 

and that shortly thereaiter 2p 
aie 


note and mor teage sought to be fore- 


losed by appellee, pellee became the owner 
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that said Henry T. Renshaw continued te pay the interest to 


e same; 
that in August, 1922 the firm of which 


lee up until April 5, 1922; 


4 Henry T. Renshaw was 4 member failed and was later adjudicated a 


that on Seprember le, 1219, the Mayos 
‘but made no mention of the mortgage 


krupt; conveyed the prope rty 
bived to ssid Henry 4‘. Renshaw, 
nvolved, in their deed; that prior thereto, on to-wit, June lz, 1919, 
_* Margaret Miller made & contract or bond for a deed with Renshaw 
- the purchese of the premises herein involved subject to a thousand 


of which was & 


on of said premises, 


ar mortgages, payment ssumed by her; that appellant 
ler the reupon went into panneres: ana eontinued in 
phe possession of the same to the time of the filing of the bill herein, 
el, 1922, said Henry @, Renshaw, as trustee, fraudulently 


on April 
ee executed a release deed, releasing 


without authority from ap pell 


ellee’s mortgage, but thet said release was not filed for record until 


‘oril 25, 1922; that on April 21, 19%<, seid Henry TI. Renshaw ené his wife, 


a by appeliss’ Moynihen, 
6 of appellee's mortgege was filed 
was shortly aiter the 


sxecuted the mortrage owne which was filed for 


ord on the same day that the releas 
record; that this note, dated April 21, 192, 
a to appellee Moynihan, 


ubt as to the dete when 
cord after the Renshaw fsilure, 


execution thereof sol 


3 that there is some do Moynihan purchased 
‘ame Loan; that he filed an affidavit of re 


he acquired it April 21, L922, several 
but that in this case he 


stating that days prior to tne 


peoording ef the release of appellee's mortgeze, 


testified he purchased the same on april 24, one day sien to the record=- 


a ng of the release deed. 
3 | fhe decree, then, after referring to some finding in proceedings 
shaw firm concerning which no questions are 


in the bankruptey of the Ren 
he time of the purchase of these 


_ raised on this appeal, finds that at t 
"premises by appellant, Margaret Maller, vuder her bond for deed, appellee's 
and she was charged with notice thereof; that the 


- mortgage wes of record, 
1922, of appellee's 


by Henry T. Renshew on April <l, 


lease deed executed 
s ordered and decreed to be 3et 


orteage was null and void and the same wa 
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It was further decreed that the mortgage owned by appellant 
nihan end afterwards assigned to Ralph Cook, which assignment was 
pavers, was null and void as against the rights of appesilee and 


nt Margaret Miller, and appellee's prayer for the foreclosure of 


mortgsge was allowed. From this decree the defendants Margaret Miller 


hn Moynihan slone ap pealed. 
fhe evidence shows conclusively thet appellee's mortgage had not 


4 pate ana that the release of this mortgage by Henry T. Kenshew trustee 
asudulent and without authority from appellee; that at the t ine 


y tT. Renshaw gave lsrgeret Miiler the pond for a deed appellee's 


teege was of reeord and she assumed the payment of the same; that at 


me appellant John Moynihan purchased his mortgage, appellee's 


ge had not been released of record. Under these circumstances it is 





r that appellee had not in any way lost his right to foreclose his 


Zee ‘the only question involved on this appesl is appellee's right 


Beereciogare of his mortga 


te 


ge and as the proofs fully sustain the find- 


¢ the chancellor and the decree entered in accordance therewith, 


th decree should be and is here by affirmed. 
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JOHN P. KEIM, | 


24 i of, Li A 
Appellee. ai as 
Aopeal from the Circuit Court 
‘VSe of 
St. Clair County. 


HENRY T. RENSHAY, et. al. 
MARGARET MITLER and 
JOHN MONYNIAAN, i 

A-vellants. 
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Higbee, J. - On October 1/, 1922, John P.keim, filcd his bill 
to the January term, 1923, of the cirevit court of St. Clair 
county to foreclose a certain mortzage making Henry T. Renshaw 
Nettie P. Renshaw, Willis ©. Meyo, Sarah Mayo, Margaret Miller, 
John Moynihan, Alex. S. Vein, ii. P.Murray, JY, and N. C. Me 
Maactontint. The bill alleges that on April 16, 1911, 
Willis 0. Mayo and Sareh eyo executed ond Gelivered to Henry 
T, Renshaw, trustee, theixy promissory note in the sum of $1000. 
and to secure the payment of the same executed the mortgage 
sougth to be foreclosed, Which wes duly recorded on the 27th 
day of April, 1911; that shortly after the execution of the 
said note and mortzage aypellee became the ovmer thereof, and 
hag continued in vossession of the sane uy to the tino of the 
Filing of the bill. 

Tho bill als) slleges that Marga:et ifiller pur- 
ehasod the premises involved on the 12th day Pe gue, Lolo 


at which time the anpellee's mortgage was of record, and tuat 


Ns 


She had due notice of the same; that on Anril 25, 1922, Henry 
Te kenshaw,, trustee, fraudulently released the mortgage in- 
volved, and that one John Noynihan claimed to have some inter- 
est in the premisss as mortgagee; that the other defendants 
named claimed some interest in the premises involved as re- 
ceivers or otherwise but that the interests of all these de- 
fendants were inferior and subject to the rights of apnellee. 

Margaret Miller filed an answer neither admit- 
ting nor denying that the Mayos were indebted to Henry T. Ren- 
shaw, trustee, in the sum of $1000. , but admitting that such a 
mortgage as the one mentioned in the bill a»nvears of record, 
and alleging tnat whatever indebtedness it was given to secure 
had been fully »aid; that the mortgage had been released on the 
record by Henry T. Renshaw, trustee, and that the same was not a 
lien on the premises descrived. This answer further alleses 
that on June 12, 1919, Henry 7. tenshaw executed to Margaret 
Miller a bond for a deed for which she paid him »900., condit~ 
joned that when this amount was paid said Renshaw was to ex= 

ecute her a warrenty deed, and she was to assume a - 
mortgage of #10003; the last of these oayments had been made, 
but that the said deed was never executed, and that the bond 
for a deed given her by Renshaw was recorded on the 29th day of 
August, 1922; that she went into possession of the property 
upon the execution of the bond for a deed, end had continued 
in nossession thereof ever since; that she tho said Margaret 
Miller was entitled to a deed to said »remises from the said 
Henry “,. Renshaw. 

John Moynihan filed an answer eontaining the 
seme statements concerning the exccution of the note and mort- 
gage in question, ant further alleging that on the 2lst day of 
April, 1922, Henry T. Renshaw and his wife exeouted their note 


in the sum of $1000. to John J. Renshaw and also executed 
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a mortgage securing the payment of the sane on the same prop- 
erty cescribed in ajvellee's mortsage; that said mortgage was 
duly recorded on the 21st day of 4»ril, 1922; that he, on some 
date not set forth, »urchased and became the owner of this 
mortgage, and at the time of his vyurchase of the same the 
said John J, Renshaw produced a certificate of title issued by 
the St. Clair Title and Guarenty Comsany showing that the fee 
simple title to the »roperty involved was fully vested in Henry 
T. renshaw and Nettie P. Renshaw his wife end that an exaninat- 
ion of the record then showed that the mortzase held by apvellant 
had been released; that the mortzase neld by said John Moynihan 
wes superior to the mortgage owned by appellee and to any inter— 
est of Margaret Miller in or to said premises. Replications 
were filed to these answers, and the cause referred to the 
Master in Chsncery, Upon the coming in of the report of the 
Master in Chencery the court after overruling the exce tions 
thereto, entered a decree finding that on A»nril 15, 1911, the 
Mayos executed the note and mortgaze sought to ve foreclosed by 
appellee, anc that shorti: ; thereaftor appellee became 
the ownor of the same; that said Henry T. Renshaw continued to 
pay the interest to avpelle up until Avril 5, 1922; thaf in 
August, 1922, the firm of which said Yenry T. Renshaw was @ 
Inember failed and wes later adjudicated a bankrust; that on 
September 12, 1919, the liayos conveyed the property involved 
to Henry T. Renshaw, but made no mention of the mortgage in- 
volved, in their deed; tha% »rior thereto, on . to-wit, 
June 12, 1919, appellant, Margaret Miller made a contract 
or bond for a decd with ienshaw for the purchase of the premi- 
ses herein involved subject to a thousand doller mortgage, aay~ 
ment of which was assumed by her; that appellant Miller there- 
m5on went into »vossession of said premiscy, and continucd in 


the possession of the same to thé time of the filing of the 
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bill herein; that on April 21, 1922, said Henry T. Renshaw, as 
fraudulently 

trustee,/ ‘and without authority from appellee ex- 
eouted a release deed, releasing annellee's mortgage, but that 
said release was not filed for record until Anril 25, 1922; 
that on April 21, 1922, said Uenry T. Renshaw and his wife, 
executed the mortgage owned b; avvellant Moynihan, which was 
filed for record on the same daythat the release of appellee's 
mortgage was filed for record; that this note, dated April 21, 
1922, was shortly after the execution thereof sold to appellee 
Moynihan; that there is some doubt as to the date when Moyni- 
han purchased the loan; that ho filed an affidavit of record 
after the Renshaw failure, stating that he acquired it April 
21, 1922, several days prior to the recording of the release 
Of apoellce's mortgage, but that in this case he testified 
ho ; purchased the saie on April 24, one day prior to 
the recording of the release deed. 

he decree, then, after referring to some 
finding in »roceedings in the bankruptcy of the Renshaw firm 
concerning which no questidns are raised on this anpeal, finds 
thet at the time of the ‘ urchase of these »remises by anpellant, 
Margaret Miller, under her bond for deed, appellee's mortgage 
was of record, and she was charged with notice thereof; that 
the release deed executed by Henry T. Renshaw on April 21, 
1922, of avsvellee's mortgage, was null and void ana the same 
was ordered and decreed to be set aside. 

It was further decreed that the mortgage owned 
b appellant John Moynihan and afterwards assigned to Ralph 
Cook, wihch assigment was not of record, was null and void 
ae against the rights of avpellce and appellant Mergarct 
Miller, and appclloe's prayer for the forcelosure of his mort—~ 
gage wes allowed. Prom this decree the defendants Margarot 


Miller and John Moynihan alone avpealed. 





es 


The evidence shows conclusively that appellee's mort- 
gage had not been paid and that the release of this mortgage by 
Henry T,. Renshaw trustee was fraudulent and without authority from 
appellee; that at the time Henry T. Renshaw gave Margaret Miller 
the bond for a deed appellee's mortgage was of record and she 
assumed the payment of the same. It also appears to us to be 
shown by the proof that at the time appellant John Monihan pur- 
chased his mortgage, appellee's mortgage had not been released 
of record, Under these circumstances it is clear that appellee 
had not in any way lost his right to foreclose his mortgage. The 
proofs fully sustain the findings of the chancellor and the 
decree entered in accordance therewith, and therefore such decree 
should be and is hereby affirmed. 

DECREE AFFIRMED. 
Not to be reported, 
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HENRY YARDEIN, et al, 


Appellants, : APPEAL FROM 
VS. : ALPON CITY 
EUPHRASIA De QUINTAL, : COURT. 


Appellee. 


PER CURIAM - RULE 15 of this Court, provides that the assignment 
of errors and cross-errors must be written upon or attached to the 
recorde In the case at bar no assignment of errors has been written 
upon Or attached to the record. , 
The requirement that upon appeal or writ of error 
there must be an assignment of errors written upon or attached 
_to the record, is not a mere matter of form, to be considered 
waived if not cbjected to, but oe of substance, The assi-nment 
of errors performs the same office in this court that a declaration 
does in a court of original jurisdiction, and is equally essential 
in the forming of an issue upon which the court can properly give 
judgment, Ditch vse Sennott, 116 Ill. 288; Aetna Life Insurance 
Coe, VSe Sanford, 197 Ill. 310. 
It is not sufficient that the abstract of the record 
shows an assignment of errors which is not written upon or attached 


t@ the record, Ditch vs. Sennott, supra; Benneson vs. Savage, 119 
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111. 135; MeIntyre Life Insurance Cos, vs. Poople, 205 Ill. 370. 
No errors having been assigned on the record, there is and can be 
"no joinder in error, and therefore no issue for this court to try, 
——— Vse Savage, Supra. 

i | The cause having been submitted for final determina- 
tion it is too late now for appellant to obtain leave to assign 
ierrers upon the record or for the court to require it to do so, 
‘Ditch vse Sennott, supra; Benneson vse Savage, suprae The failure 
to assign errors on the record necessitates a dismissal of the 
"appeal even though alleged errors are argued in the briefs, Voges 
vs. Davison, 306 Ill. 357. 


This court has taequently called attention to the fact 
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thai it is essential that the assignment of errors must be written 
_ upon or attached to the record and unless it is there is nothing 
for this court to consider, Naroni vse Paitson, 126 Appe 205; 

i Beacon vse Blobe Printing COs, 128 Appe 307. It is unnecessary 
to cite other cases. ‘The appeal is dismissed at the appellants’ 


costs. 
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STATE OF ILLINOIS. hi [fe he 
ee) LE Bt | ) 
ae eye APPELLATS COURT FER wt hee 
gue 258 \ i tg 99 
47H. DISTRICT. oe “7 
Clee J | \ ie 
Fou, TH vel) by Ae 
OCTOBER TERM,AeD. 1926. SES 
f ony 
TERM WO. 44, AGe HO-« 34.6 


THE PEOPLE 0% THE 


STATE OF ILLINOIS, APPEAL FROM 


Appellee, : 
i : COUNTY COURT OF 
V5~ : 
: BOND COUNTY. 
GEORGE STANBERY, 3 
Appellant. z 


Per Curiam: - The transcript of the record in this case shows 
that appellant procured a special bill of exceptions pertaining 
to certain remarks made by counsel for appellee during the trial. 
It further shows that the general bill of exceptions bears the 
following endorsement:- "Presented this 50th day of September, 
Ae De 1926, Silas ii. Triel Judge." There is no showing that 
the general bill of exceptions was ever settled and signed by 
Judge Cook. All of the alleged errors argued by appellant are 
such as can be preserved, only, by a bill of exceptions. 

The abstract of the record contains no assign- 
ment of errors. It is well settied that the assignment of errors 
should be shown in the abstract, which shovld present whatever a 
reviewing court is asked to examine, and for a failure in that 
regard the judgment may be affirmed, Superior Lumber Co. vs. 
Tracy, 76 Epp. 5513 Independent Electric Cos, VWse Donald, 86 
Apps 106; Marsh vse Jones, 106 App. 577; Brow vs. Otrich 119 
Appe 136. 
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All that the abstract of the common law record 
shows with reference to what was the verdict of the jury and the 
judgment of the court is as follows; "Pages 6 and 7 of record. 
Minutes of trial, judgment, verdict of jury, motion for new trial, 
judgment, judgment, motion for appeal." In the abstract of the 
purported bill of exceptions pertaining to the same matters, the 
following appeers: - "Pages 213-214 of record. Verdict of the 
jurye Pages 214-217 of record, Motion of defendant for a new 
trial. Pages 218-219 of record, Ruling of the Court denying ea 
new trial, allowing appeal and bill of icone cane. ete. Pages 
219-284 of record, Final judgment of the Court." ‘The abstract 
does not show what time was allowed for filing the appeal bond, 
or that a bond was ever filed or approved. 

It has been held that an abstract of the record 
and a judgment which merely refers to the judgment as « judgment,” 
“judgment on finding" or “thereupon the Court rendered judgment 
upon the verdict” doss not furnish material upon which to base 
grounds for the reversal of the judgment, Amundsen Printing Co. 
VS. Empire Paper Co., 83 Appe 440; Gilbert vs. sprague, 88 App. 
508; Marsh vse Jones, 106 Appe 577+ 

Four juries have passed upon this case and it is 
now here for the third timee We would be fully warranted in 
affirming the judgment, solely, because of the insufficienzy of 
the abstract to present the alleged errors relied upon for s re- 
versale It may be that the clerk of the County Court simply. 
neglected to show that the general bill of exceptions was signed 
by the Trial Court. Notwithstanding the insufficiency of the 
record and the abstract we have considered the various contentions 
urged by appellant. | 

We are of the opinion that the Court would not 
be warranted in holding that the verdiest is so manifestly against 
the weicht of the evidence that it should not be permitted to 
stand. It mey be that the Court erred in some of its rulings on 
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opinion 
iy 
yj that any errors committed in that regard were not so grave as to 


require a reversal. 





Six instructions were siven on behalf eof appellee 
and fifteen on behaif of appellant. Some of the criticisms di- 
rected against the instructions given for aopellee would apply 
q with equal force to some that were civen for appellant. In= 
structions were given on behalf of appellant which were more favor- 
¥ able than the law would warrant. Taking the instructions as a 
series we are of the opinion thai the imaceureacies in those given 
on behalf of appellee were not such as were likely to mislead the 
| jury as to the main issue in the case. | 

Appellant argues that one of the attorneys for 
appellees made prejudicial remarks to the jury. One of the remarks 
complained of was made in the op@ning statement of the case and 
was to the effest that appellees would offer certain evidence. 
‘The special bill of exceptions shows thet appellant objected to 
the remarks and the objection wes susteined by the Court. It al- 
go shows that there wes no objection made to the other remarks. 
Appellant has no ground upon which to base a complaint in regard to 
‘ee remarks of counsel. No reversible error having been pointed 
- oat and the abstract being insufficient to present the alleged 
_ errors, the judgnent is affirmed. 
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\ 
~ 2 eS ; 
~ i AVELLTE COURT rhe», Q 
F Tec ee ~) Roe 
SA ea ae roe PELLATE. 
FOURTH DISTRICT Trees Tales or URE 


MARCH TURIT, A, D. 1927, 


faRi: WO, 1. AGHNDA NO. 1. 


Tis SLOP OF TH! ST..TE 
Oi? ILLINOIS, 
Defendant in Brror, : WRROR TO COUNTY COURT 


raw 


elec 


Vo. > OF MARTON COUNTY, 


JAMSS OGG, : 
Plaintiff in Error. : 


t 


a 


BARRY, P,. J, =» In August 1924 an information was filed again 
plaintiff in error charging him with a violation of the Prohibi- 
tion Act. At the March Term 1925 he filed a petition asking 
that the search warrant be quashed and the property seized to pe 
returned to the owner. He also moved the Court to quash the in~ 
formation, At the November Term 1925 he was tried and convicted 
and a motion for a nov trial having been overruled he was fined 
50C, 00 and costs and sentenced to the county jail for sixty days, 
It is argued that the Court erred in overruling 
the motion to quash the information, If the Court mode such a 
ruling it is not shown in the abstract of the record. It is 
arcued that the Court erred in striking the petition to quash 
the search warrant, etc,, from the files, The abstract fails to 
show that the Court made such an order or that any exception Was 
taken, The abstract does show that the petition aforesaid was 
not preserved in the bill of exceptions, /s mction or petition 
ef this character, as well as the ruling cf the Court thereon, 
must be preserved in a bill of exceptions, People vs, Levin, 518 
Ill, 227, If the Court struck the petition from the files at 
the liarch Term 1925 it «sould have been necessary for plaintiff 


id eee 





in error to procure a bill ef exceptions in reference to that 
matter at that term of court, or within such time as the Court 
might. then allow for the filing of the saine, Runyan vs. American 
Glycerin Co,, 250 App, 3513 Wabash St. L. & P, Ry, Co. vs, 
People, 106. fli. 652/ . 

The aostract must be sufficient to present every 
error relied upon as the Court will not search the record to find 
errors not disclosed by the abstract, Pecple vs. Paul, 167 App: 
557; People vs, Yuskauskas, 268 Ill, 228; People vs, Armour, 

307 Ill, 234, 

It is argued that the Court erred in admitting in 
evidence a portion cf the "mash" which was seired by the officer 
for the reason that there was no valid search warrant, That 
point was made upon the trial of the case before the jury and 
after plaintiff in error had ‘ filed his petition to auash the 
search warrant, etc, In his petitior he did not claim that the 
mash was his property or that the same had been taken from his 
“possession or his premises, His petition shows that he was clain- 
ing that an illegal search of the premises of other persons had 
been made and that by reason of auch a search the evidence in 
question had been secured; that the »roperty so secured was the 
property of other persons, On the trial of the case he was still 
Making the saine contentions and we are satisfied that the Court 
did not err in admitting the exhibits in evidence, 

It is argued that the Comer erred in permitting 
the Stete’'s Attorney to ask Jeading and suggestive questions, 
While the abstract shows that counsel for plaintiff in error ob- 
jected to certain questions asked by the State's attorney, yet 
it does not disclose any objection on the ground that the questions 
were leading or suggestive. some complaint is made of the remarks 
of the State's attorney in his argument befove the jury. The 


record shows that the objection to such remarks were sustoined 


by the court, The error assigned in that resard is that the -- 


ww 
8 





an 


verdict of the jury is the result of prejudice and passion engen- 
dered in the minds of the jury by the improper and prejudicial 
argunent of the State’s Attorney, The Court having sustained 

the objections and there being nothing to indicate that the ie 
dict is the result of prejudice and pzssion by reason of the re- 
marks we would not be warranted in holding such remarks to be 
reversible error, 

It is argued that the Court gave improper in- 
structions on behalf of the »rosecution, “Je have carefully con. 
sidered the instructions and the objections raised and while some 
of the instructions might have been put in better form, yet we 
are of the opinion that none of them were misleading, especially i. 
view of the instructions given on belfalf of plaintiff in error, 

It is argued that the verdict is contrary to the 
law and the evidence. If the evidence offered on behalf of the 
People was true the jury was fully '‘ warranted in finding that 

he defendant had been proven guilty beyond all reasonable doubt, 
In the state of the proof we cannot say that the verdict of 
the jury is contrary to the law and the evidence, Finding no 


reversible error in the record, the judgment is affirmed, 


APIRITED. 


Not to be reported, 
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y Morvai i way 
: | f CLERK OF THE APPELLATE COURT 
a 3 f |] € @! FOURTH BISTAIET GF ILLINGIS 
\ f aA | ct a 
at SWS OL LLLINGits === 


4PPOLDATS COURT 
POURTH DisTRICT 


OP wg OS Ot OP me bw oe ed i em oe oe Oe 


MARGH TSR, Ay D. 1927. 


TERM NO. 7, AGEND.. NO. 2. 


FS0PL OF THE ST..TS 
OF ILLINOIS, 
zefendant in rror, ERROR TO THE COUNTY COURT 


Va. GF SaLINE COUNTY. 


DICK NORMAN, 
Plaintiff in trror,. 


eo @e 6 ae ee 48 of we 


BARRY, P. 3. -=- Plaintiff in error was charged in ean information 
with a violation of the Prohibition Lay, Upon aracisnment and 
after being duly warned, he entered a plea of guilty and was 
sentenced te the Illinois State Farm, & few devs later he filed 
a Written isotion supported by his affidavit for leave to withdraw 
his plea, to set aside the judgiuent and for a new trial. 

He contends that the Court erred in overruling 
his said aeeh as The abstract of the record shows that a bill 
of exceptions Was signed by the trial court but it f-ils to show 
that the Court ruled on the notion er that pleintif? in error as 
cepted to the overruling of the sae, 

A motion of this kind, and the Court's ruling 
thereon, arc not parts of the Coimuon Law Record, To become such 
they must be incorvorated in a bill of exceptions, People vs. 
Levin, 318 Il. 227, The abstract of the record :wst be sufficient 
to present every error relied upon as the Court will not search 


the record to find errors not disclosed by the abstract, People 


vs, Armour, $07 Ill, 234, 
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If the Court overrulec the sotion ané there vas 
an excvension to the ruling, plaintiff in error has failed to pre~ 
serve the saue, and there is nothing for us to consider in that 
regarc, It is argued thet the information was not filed in 
the County Court. There is no basis for this contention ex- 
cept the mere fo-ct that the cleris failed to endorse the cate or 
the filing of the information and simply married it "filed", 
Tne contention of plaintiff in error cannot be sustained, Tor the 


reasons aforeseid the judcpiient of the tounty Court is arfirned,. 


AFFIRUED. 


Not to be reyorted, 
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f CLEAN Sr THE APPELLATE COURT 
LOOPLLATE CouRT URYK OISTRIGT OF ILLINOIS 
TRCN Te SoD. Loar, 
ToRL NO. 8, sGLEDA NO. 7, 


“BLDORADO ‘HOLS. LE 2 
COR2GR TION, : ACB 2, BRO?) 6. BILE 
Appellee, g 
. COUNTY CIRCUZ?T COURT, 
VS. . q 
JOHN TERZIS, OT ab, 3 w a Cie 
Appellants, 8 


BARRY, P. J. -= Appellee sued annvellants before a Justice of the 
Peace to recover for inerchandise sold to the Busy Bee Cafe. There 
was an appeal to the Circuit Court anda trial without a jury. 

The ceurt found the issues in favor of appellee and renr ed 
judgnent against appellants for $154,090, 

It was stipulated on the trial that the gocds in 
question were sold and delivered by appellee to the Busy Bee Cafe, 
fhe only questicn involved is whether avpellant, John Terzis, is 
liable for the value therevf. Appellee's imanager testified that 
he imew that Hr, Terzis was planning to start a Cafe; that he 
talked with him in regrd to doing sone business and that ir, 
Terzis told him that Roy iiargetes w.s going to run the Cafe; that 
he said to Terzis, “John, Roy's credit would not be any good to 
us;" that Mr, Terzis reglied, "I own the cafs, the fixtures and 
the whole thing, and Roy is simply going to run it;" that he wantec 
Roy te think he was responsible for the gcods; that he gscid to 
ir. Terzis, “very voll, your credit is good but Roy's is not" and 
ree ferzig replied, "I will teke care of that." He says that 


of 
lir, Terzis ordered soiue/ the goods in question, 


ir, Suick, a salebman for appellee, says that 
befozxe any of the goods were sold Mr. Terzis told him he was 
going to open gs cafe and that Roy liargetes was going to run it 
for him, He says that ne sold the first bill of goods to Terzis 
and iJargetes amounting to about 3100.00 and that the three of 
them were together on that octasion for an hour and a half; 
that Mr, Terzis tcok part in the ordering of the goods and over- 
ruled Mr. Margetes as to some things he wished to order, There 
was other evidence to the effect that Mr, Terzis was fre- 
quently in the cafe, that he often examined the ice-box and ine 
spected the cash register. 

‘hile Hr, Terzis and lr. Margetes testified that 
they were not partners and that Nr. Terzis was not interested 
in the business of the Busy Bee Cafe, yet, in the state of the 
proof, we would not be Warranted in holding that there was not 
sufficient evidence to render Mr, Terzis liable under Section 
16 of the Partnerships Act. The trial court was in a bet’ r 
position to judge the credibility ov the witnesses than we arc, 
and we cannot say that the conclusion of the court was manifestly 
against the weight of the evidence, Wo reversible error having 


been vointed out the judgment is affirmed, 


APEPTREED , 


Not tea be reported. 
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——a 
at yas re D 
PAUL ALBRECHT, , 
Anos Sui tu i Spiga a : 
“a } APPBAT. TRO MADISON COUNTY 
CIRCULT COURT, 
OMPHGIN? TOUNSHIP, et si, 3 
t iP elle \ 
Beary Pe sy Apveliant sved the towship and Christ Bunte 


pefore a Justice of the Peace to recover damages alleged to have 
been occasioned to his horse, buggy and harness by reason of a 
bridge being out of revair. There was an appeal to the Circuit 
Jourt and thet court directed a verdict in favor of ayoellees. 

The Law is well settled that townships ere rot. 
‘liable to respond in damages for injuries resulting from roads and 


bridges allowed to kecome ovs of Yepair, Town of Weltham vs- 


Temp Oo el Sloe) Buscelh | vs. Tew of Siewoerm, 57 Mie Soin 
Me a2ecore Qisslosss that prior to the som- 
ans sued annelles Bunte to recover 


mencement of this suit anysii 


9 


dameces for nersonal injuries alieged to have pneen sustained as a 


3S 
result of the same accident and that the trial of thet case result- 
ed ina verdict and judgment in favor of Mr. Bunte. That being 
true there was an estonvel by verdict, There was no liability on 
“the part of the towmship and an estonpel by verdict as to apvellee 


Bunte. The Gourt, thereforc, Gid not err jn directing a verdict 


in favor of anvellees. ie might acd that there was no evidence 
d 


Bora) 





offered, so far as the abstract shows, tending to prove tho 
extent of the damages alleged to have beon sustained. If Mr. 
Bunts were shown to be lidblé the jury would not have been 
warranted in allowing apnéliant more than nominal dsmazes, in 
any event. The record fails to show that Mr. Bunte was High- 
way Commissio: er ovin an; way responsible for the accident. 


Having failed to point any reversible error the judgment must 


be affirmed. 


AUT TRMEDe 
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YILLIAM B. SCHNEIDER,  ) 
Anpollee, ) 
) APPEAT: FROM CITY count 
VS ) ein 
\ EAST ST. TOULS ILLINOIS. 
FORT DEARBORN CASUALTY } ; a | 
UNDERRITERS , : ) 
Anellant ) ie ogee — 


Barry, P, J. Aopellent insured apvellee against any loss by reason 
of the liability imposed by law uynon him for damages on account of 
bodily injuries, fatal or non~fatel, accidentally suffered, or 
alleged to have been suffered, by any »erson, or persons, by reason 
of the ownership, maintenence or use of a certain automobile. 

The policy contained a »rovision to the effect 
that a»npellant shoulda not be idepie while the avtoinobile was being 
operated in any manner 3rohibited by law. While the po icy was in 
force, appellee, while driving his car, struck and injvred Albert 
Scheik. Mr. Svheik sued ayvellee and thereupon he gave arvellant 
notice thereof. Avvellant eroloyed counsel to defend. apvelles oWwates 


" 


the trial resulted in a verdict and judgment fer “5000.00, 

| Avpellee sued to recover on the inusrence contract 
which he set out in his declaration with the usual averments. 
Anpellant filed the general issue and four special »nleas. The 
secend special »lea was to the effect that the polic. sued on pro- 


vides that avpellant shall not be liable for injury occasioned while 


seid automobile is being operated in any manner orohibiteda by Js77, 
fie 





iy iny 








and that at the time of the alleged bodily injuries sustained by 
Athbext Screik, mentionei in the declaration, the eutomobile covered 
ay said policy was being overated and driven by avpellee in a 
manner prohibited by law; that is to say, at a speed greatcr than 
was then and t: ere reasonable and vroper, having regard to the 
traffic and the use of the way, and so as to endanger the life of 
iimb or injure the property of another person, towit: ut a rate of 
spsec greater than twenty miles an hour on a public highway in a 
elosely built up residence district within the limits of the City 


Heeb Ge WOvuls | Tat di sS.< 


ri 


6 

Appellee replied to the second special ples that 
ppellant waived the provisions of the policy set forth in said 
olea, because imniedately following the ' dAnjury to Mr. Scheik, 
he gave rotice thereof to appellant and when sued by Mr. Scheik 
anpvellant employed attorneys and defended appellee in said suit, 
rmnowing all the facts and circumstances, etc. Appellant demurred 
40 said replication and the same was overruled, and it then elect— 
ed to stand by its. demurrer, The trial resulted in a verdict end 
judgment in favor of apvellee for 45,303.13. 

Avpellant contends that it is not liable and the 
Court should have directed a verdict in its favor because ef tho 
fact that appellee has never peid the judgment recovered against 
him by Mr. Scheik, This cannot te sustained. The obligation of 
appellant was to indemmify appellee against less by reason ef the 
liability imposed by law upon him for damages on account of bodily 
injuries, etc. ‘shen lir. Scheik was injured the liability was in- 
curred and when the Court enetered judgment against appellee the 
Loss on Dott of said liability was sustained, Ravenswood Hospit— 
al vs. Casualty Co., 280 Til. 103- 

Arpellant contends that the Sourt erred in  wersruling 


its damurrer to the veolication to the second | special plese. 


a 


2 





Pos23 the cecora shows that szpeliant elected to stand by its 

Satu demurrer yet if arec eappvears thet upon the trial of the case 
enoeliant cffered ev dence as to the circumstances under which Mr. 
Scheik was ilijuyed and questioned its witnesses as to the rate of 
‘speed at which appellee was @eiving his cay at the time of the in- 
jury. It also offered proof as to the injury having occured in a 
built-up residence pertion of the City of East St. Lotis. It sub- 
mitted instructions to the effect that if appellee, at the time he 
injured Mr. Scheik, was driving his car at a° speed greater than 
was then and there reasonable and proper, having regard to the 
traffie and the use of the way, etc.,then, and in such case, the 
jury should find in favor of anpellart. Several of such instruct-— 
ions were given at the request of annellant. Having been vermitted 
to produce its evidence in sunport of its second special plea and 
the Court having instructed the jury at the request of anveliant 
upon the theory that anpellee had denied the averments of the said 
plea, appellant is in no position to contend that the Court erred 
in overruling its demurrer to the reolication to its said plea, 

But at any rate the second plea does not aver that 
the operation of the car by appellee in a manner prohibited by law 
was t.ie cause of the injury to Mir. Scheik. Accident insurance 
policies usually zontain provisions whereoy the insurance is not te 
extend to injuriss caused by, 02 wuile, cx im consequence of, Violet 
Baz the Loews In order to bring She injury o1 Geath witain the terms 
9i this exception there must be a elsax violation sf some criminal 
law; and no protection is afforded to the insurer by the fact that 
when injured or killed he was violating & civil right, a law or 
ordinance not cirminal in its mature, or s rule of morality. In 
order te relieve the insurer of liability the insured must hare 
been actually engaged in a violation of the law at the time sf the 


4 


injury, acd the injury must be shown to have resulted from the act 
36 
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which is claimed to be unlawfu es at least to have hed a causati- 
_connectien therewith, 1 Corpus Juris, 457, 

In ordér to defeat a recevery under policies avo 1d 
ing or limiting liability where death or injury results from the 
insured's eriminal action, or in consequence of any violation ef 
law, or from an unlawful act on his part, it is hela that there 
must be some causative connection between the inusrer's act and 
his death or injury, 17 A. I. 2. 1005. ‘there a policy reduced the 
Liability of the insurer in case the insured was injured while: ¢ 
violating the law it was held to aodply only when tho injuries re- 
sukts from the causes named and not to limit liability where the 
insured was kiiled in a collosion between a motorcycle which he 
was riding and another motorcycle, though he had so procured a 
registration sertificate or license number as required by law, 
Fischer vs. Midland Causalty Co., 189 Anp.e 486, 

In a suit uvon a policy, providing that no claim 
should be made for an ’ injury which might han»en “in cense~ 
guence of voluntary exposure to unnecessary danger, or while 
engaged in, er in consequence of any criminal act," an answer 
that, at the time plaintiff was injured, he was in a public high~ 
way, in a state of intoxication, which is a criminal act under 
the statute, and, "that the injury happened to tke plaintiff while 
he wes engaged in, and in consequence of a criminal act," is bad 
en demurrer; the conclusion being. <« mere conclusion of law,and 
mo causative connection being shown between the alleged eriminal 
act and the injury, National Benifit Association, vs. Bowman, 11 
N. Bb. (Ind) 316. It is immaterial whether the death 9f the insured 
resulted from a violation of a criminal law, or of a positive rule 
of civil law, provided the vielation of law was such as increesed 
the risk and naturally led to %i1s death, Bloom, vs. Franklin Ins. 


Co., 97 Ind. 478. 


We are of the opinion that in any event the nlea was 
4: 
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aa v2scaugé It failed to show any causative sonnaction vetween the 
(3500 W10la¢ion of the law and the injury, I the revlication 
Wes 104 4&2 390d one it was a suffisient answer t3 « bad. plea, Gould's 


Pic Ghe 9, SG. 57% People vs. Central Televhone Go., 23 


Rabat 


~w 


AGiRnE: 
260-276; “leatherfora, vs, School Directors, 317 Jil. 495-508, 
Appellant cannot complain that the defective revlication wes allew- 


ed to stang to a defective plea, 1 Chitty’s Pi., p. 668; L. N.. 


A. & Co Ry. Coo, VS. Carson, i69 Til. 247-255. The replication an? 


the plea being tad, they aust Tali together. Ill. Fire Ins. to- 
7So Stentom. 57 PLL. Sb4—-S59, 

Then. again. appellent insured eppsllee against any 
toss by reason cf ths lisbility imposed by law, etc. Another prs- 


7ision purports tu re.ievs appellant from all liability if the 
injury occured while apoe.ice was operating his car in any manne's 
vrohitited by law. These xrovisions are very inconsistent. If 

the polisy in question is to be so construed as to relieve appoll-- 
ent from liakrility in all cases where the insured was operating 

his car in a manner prohibited by law, the insurcd would have na 
protection in most cases, Tractically all automobile accidents 

ere due to the fact that some law has been violated by one ox both 
of the drivers, Where there are conflicting clauses in an insurance 
contract, the one which affords the most protection tm the insured 
Will control, Monehan vs. Fidelity Ins. Co., 242 ili, 486. Tae 
policy in cuestiecn is so framed as to be susceptibls wf cne cen- 
Sivucsion in the hands of the Soliciting agent, amd of quite e dixt- 
ferent ene in the hands of the adjuster. It has been sn held that 
oclicies should not be so fremed, Travelers Tass Cos, vVSe Dunlap, 


160 Till. 642-247, 


Ww 


Appellant contends that the Court erred in modifying 
two of its instructions by striking out the word "fifteen" where 


it apveared in said instructions, and inserting in lieu therecf, 
ie 


ca 
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the word, "twenty". The secon? ee at ples avers that appslilens 
was operating his car at a rate of speeA greater than twenty miles 
an hour, etc. The instructions in question were svidently banca 
upon that plea as there was no other plea presenting that defense. 
The Sourt Simply chang3:d the instructions so as to correspond 

with the pleae Appellant is in no »esition to complain of that 
modification. No compigint is made of the Gourt's ruling en any 


of the other instructions. No revers.»le error having been shown 


the judgment is affirmed. 


AFTIRMED» 


Not to be reported, 
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AP: SuLure COURT 


AFR 1 5 jgo 
FOURTH DISTRICT 
ee ee eee ee 7" Wi . ‘ AN | \ 5 X s ey 
t FOUR; ArRE! i 
oc? "OBER TERif, A. D. 1926, OURTH DISTRicT OF LET 
THRE NO, 1, AGENDA NO. 32. 


Tamed ¥4 Keeley and John 
Keeley,Partners, doing 
business as Keeley Brothers 
Contracting Company, 
Plaintiffs in Error, 


Error to the Circuit 


os Court of ladison County, 


©@ gee en oe eh te oe 


Tllinoia Glass Gompany, : pin 
Defendant in Error. : 


ee 


HIGHZE, re Plaintiffs ‘in error, hereinafter called shane 
tiffa, brought this suit te recover danages from defendant 
in error, hereinafter called defendant, for the alleged 
breach of a contract entered into by said parties on august 
24, 1920, whereby plaintiffs undertook to construct certain 
buildings at Bridgetown, New Jersey, for defendant. The 
contract contained the following, among other provisions; 
Gencral Conditions, 


3e The Contractor agrees to furnish 211 material and- 
equipment and to perform all labor necessary to the excayv <- 
ation, erection and completien of all plain and reinforced 
concrete foundations, walls, eolums, flo@rs and machinery 
cmplacenents in the following buildings: Power House, Worth 
and South Producer, Houses, Batch Plant and Factory Building. 
All material and labor to conform exactly with the crawings 
mentioned herein and with thesé specifications. 


Drawings. 


4, Drawings of the various portions of the werk will 
be furnished by the ommer as the work progresses and accepted 
by the Contractor in writing, as a binding portion of this 
Contract. Any suggested changes of alterations therefrom 
mst be submitted in duplicate form, as sketches or drawings, 
and must bear the approval signature of the Owner's author- 
ized representative or agent. 
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A=396 Plan of Sauitary Sewer System, 
A=397 Plan of Drainage System, 

A-398 Foundation pian, 

A=399 Detail of Piers, 

A=405 Detail of Piers, 

A=407 ixcavation Plan, 

4-429 Plan and Elevation Main Building, 

It appears that in order to enable prospective bidders 
under the contract to submit their bids the Plans above 
mentioned were furnished to then prior to the Petting ef the 
contract, One exhibit in the case was a letter from the 
defendant in error te plaintiff, under date ef August 5, 1920, 
containing the following: "Under scparate cover please find 
Prawings in396, 597, 598, 399, 405, 407 and 429, A407 is 
correct for excavation on Hain Building, The remainder of 
these drawings should be used for general information only, 
until such time as they are completed and checked, which will 
be done in ample time to avoid any delay," Plaintiff's bia 
was on the unit basis, se that they were to be paid 
at the prices named for the material used and labor performed, 
The amended declaration, after averring that plaintiffs were 
engaged as building contractors with their principal effice 
in the city of Zast St. Louis, Illinois, and that defendant 
Was & corporation engaged in the manufacture of glassware 
with a factory and its principal office in Alton, Illinois, 
then averred that defendant desiring to enlarge and improve 
its plant at Bridgetown, New Jersey prepared specifications 
and plans for the purpose of securing bids for the work de 
Sived, and furnished plaintiff with the sae. 

The declaration then stated in det.:il what was shown 
by such plans and specifications, and alleged that plaintiffs, 
after determining from said plans the amount of miterial and 
labor required submitted their bid which was accepted and the 
contract in question was entered into @ the 24th day of 
dugust 1920; that after the oxecution of the contract plain. 
tiffs went into possession ef the lands and lots, inen tioned 
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in the contract where said improvements were to be constructed 

and incurred a great expense for equipment, machinery, tools afid 
appliances necessary for the work; that afterward on September 

29, 1930 and on Noveiaber 12, 1920, modifications of the contrac y 
were agreed to by both parties, The dedlaration then alleged that 
after the cxecution of the contract and commenceiient of work thbwet 
under by the plaintiff's,defendant "furnished detailed drawings 
for a portion of the work described in said contract, plans and 
specifications, in conformity with section four (4) of said eens 
tract, and that plaintiffs proceeded without delay and completed 
said portion of seid work in atcordante with said contract, plans 
and specifications, and to the satisfaction of the defendant and 
the defendant accepted the work se performed by the plaintiff's and 
paid them the full price to which they were entitled for said sae 
tion of such work in accordance with the unit prices, providing 
compensation to the plaintiff*s for such work." 

That on April 4, 1921, defendant, without any reason or 
justification, notified plaintiffs that owing to business de- 
pressions and other unavoidable circumstances, they would proceed 
no further with the performance of the Se ae ee plaintiffs 
to place no further order for material or equipment or any work 
exclusive of the buildings they were then enjaged on, and that 
when defendant was ready to prooeed with the work it would notify 
plaintiffs; that since that time centracts had been let by de- 
fendant to other parties for portions of work covered by the con- 
tract; that while plaintiffs had at «11 times been ready and: 
willing to furnish the material and perform the labor, yet de = 
fendcant refused to yeriit them to do any more of the work they 
were entitled to do under the contract; that said contract was 
advent2geous, beneficial and of great velue te plaintiffs, anc 
had they been permitted to furnish the imaterial and perform 
the work according to the contract they would have mede large 


profits amounting to the sum of $157,628,50, 4 plea of the -- 
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general issue ane notice of special matters of defense thereunder 
were filed by defendant. 

On a trial before a jury a verdict wds returned in . 
favor of defendant «nc this writ of error was sued out to reverse 
the judgment entered on that verdict. Plaintiffs offered no in« 
structions and no criticism is made of those given in behalf of de- 
fend=nt. It is however contended by Counsel for plaintiff that 
the trial court erred in rulings on admwissibility of evic ence 
and that the proof failed to sustain the verdict, 

While the declaration claims damages ohly for the refusal 
of deféndant to permit plaintiffs to furnish material and labor 
for certain buildings, claimed to be covered by the contract yet 
the bill of particulars furnished by the plaintiffs on iaotiion of 
defendant states that dcoimages are claimed for the refusal of de~ 
fendant, "to permit the plaintiffs to furnish any material and to 
perform any labor necessary to the excavation, erection and com 
pletion of ali plain and reinforced concrete foundations, walls, 
columns, floors and machinery emplacements in accordance with the 
contract between the plaintiffs and defendent and plans and specifi- 
cation made a part thereof as herein referred to in and about the 
following structutes inciuded in said contract, viz: 

South Producer House, 
Secené unit of factory building, 
Third antt of factory building, 

and e2lso for failure to vermit plaintiffs"to furnish all naterial 
ana to perform all labor necessary to the excavation, erection and 
completion of all plain and reinfor¢ed concrete foundations, walls, 
columns, floors and machinery euplacements in accordance with the 
contract between the pisintiffs and defendant. and the plans and : 
specifications made a part thereof as herein referred to by permitt- 
ing the plaintifis to furnish only a portion of such labor under 
such contract, plans and specifications in and about the folloving 
structutes included in ssid contract, viz: 
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Power housc, 

worth producer house 

Batch plant, 

First unit of factory building," 
In other words while the deolaration claimed damages only for 
defendant's refusal to permit plaintiff to furnish any of the 
materials and work for certain buildings named therein, yet the 
bill of particulars, alse included a claim for damages bedause 
of defendant's refusal to permit plaintiffs to furnish all the 
material and work fer the construction of a main factory building 
ef the general dimensions of approximately 700 feet north and south 
330 feet east and west compesed of three units, while defendant 
centended that the detail drawings provided for a factory building 
of only ene unit which was to be 220 feet north and south by 330 
feet east and west. The trial court adopted defendant's views, 
the holding of the court being based upon the theory that there 
was no binding contract between the parties until detailed craw -~ 
ings ef each building were furnished by defendant and accepted by 
plaintiffs in writing under that portion of the contract which 
provides, “drawings ef the various portions of the sork will be 
furnished by the ovner as the work progresses and accepted by the 
contractor in writing as a binding portion of this contract®, It 
is further contended. by plaintiffs that the plans submitted to 
them for the purpose of making their bid, provides for a Factory 
building 330 X 700 feet, In this connection it should be remem- 
bered that the letter to plaintiffs in error accompanying these 
plans under date of August 4, expressly stated that all of those 
plans except A407, which was merely for excavation on the main 
puilding, "should be used for general information only until such 
time as they are completed and checked", It is contended by plain- 
tiffs thet plan A397 provided for the construction of a South "ro- 
@ucer House and other buildings and showed that the factory build- 
ing was to be 330 x 700 feet, but that plan was Bimply entitled 


"Plan of Drainage System" and plaigitiffs' contract did not include 
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the drainage system, Et seens that sid plan A397 did show the 
lacetion of different buildings as conteiided by plaintiffs and 
while no dimensions of the buildings were wentioned therein, it 
is claimed such dimensions could be ascertained by application of 
of proper skill to the intetpretation os such plan. It appears 
from the prrof however, that these buildings were only sketched 
in this plan and that there were no deteaihked drawings of the sane 
as providec for by the contract. 

Smpert witnesses in behalf of plaintiffs testified that 


plan A397 did show the number of buildings and buildings of the 


dimensgiens as contended by plaintiffs and testified in detail as 


to the amount of materials and labor recuired for the construction _ 


of such buildings had plaintiffs been permitted to complete sae, 
Other expert witnesses in behalf of defendent testified that it 
contained only genexal plans concerning a drainage system with 
Which plaintiffs had hothing to do; that it was onky a general 
plan of contemplatec enlargement in the future and didnot include 
such detsilec dravings as would be submitted to a contractor for 
his guidance in the work, No detailec dravings were ever sub : 


mitted for the buildings whih plaintiffs contend they were not 
permittedto construct, It seeis to be conclusively established 


that the only detailed drawings or working plan submitted to 
plaintiffs in error prior to the execution of the contract other 
han the plan of the ey ee were the plans for the con- 
struction of the First Unit of the Factory building, and that 
those detcils showed such builcing was to de 220 x 330 feet, 

The Court refused to admit said plan A397 in evidence 
upon the ground that such plan did not contin the detailed draw- 
ings ef the buildings referrea to as proviced for by the contract 
ana that such detailed plans were never furnished, and hele that 
there could be no completed or binding contrect between the parw 


ties for any certain building or buildings until such detailed 


drawings were furnished to and accepted in writing by plaintiffs, 
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This apvears to us to be the correct construction to be 
placed upon the portion of the contract to which it relates. 

The same contention arises concerning the Porer House, 
which plaintiff claims was to be 100 x 100 feet in diiensions, 
However, it is shown that plaintif? -did construct 2 power house 
50 x 50 feet for the defendsnt for vhich they were paid the sum 
of $4195,15, Under a supplemental agreement dated Eny 15, 1922 
a Batch Plant was constructed by plaintiffs for a lump sum of 
$31000, The Batch Plant built under the supplemental contract 
was only one half the size of the Batch Plant claimed by plain a 
tiffs to be shown under A397, The North Producer House was built 
under the general contract as was also the First Unit of the 

factory building, 220 x 330 feet, For all the work done both 
that under the genercl contract and under the supplemental con- 
tracts above referred to detailed drawings were furnished by de-- 
fendant., These detailed drawings were all furnsihed subsequent 
to the date of the contract, sugust 24, 1920, save probably draw- 
ings A407 hich as above stated covered only tne excavation onthe 
main ocouilding as stated in defendant's letter of sugust 5, 19:20 
3t also appears that the North rroducer House was er- 
rected under a supplemental contract on the unit basis dated Oct- 
ober £0, 1921, and that detailed drawings were furnished for this 
work. 

It is further contended by plaintiffs that the eviéence 
shows plaintiffs were prevented from furnisning all the material 
and work on certcin other buildings for which detailed drawings 
xere furnished and acce»ted. There were however introducec in 
evidence receipts signed by pleintifis reciting that they are in 
full for work on the buildings in question or in full for final 
payment, and se are not disposed to disturb the ver - 
dict of the jury on this ocuestion, 

Pleintiffs further insist thet in any event tlicy are 


entitled to recover for 421 tons of reinforcing steel which it is 
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contended they ordered for tie job anc were not peruitted to use. 
The claim apvyers to be that 700 tons of reinforcing steel were 
furnished by plaintifi of which 278,9 tons were used and paid for, 
and the balance not used, The only evidence on this subject 
appears to be certain Gata taken from: a letter fro plaintiffs 
to defendant in which it is st..ted tnuat pleintiffs have estimated 
such steel at 700 tons, but we find no proof whiecn would justify 
us in disturbing = verdict of the jury on the ground the pleain-~ 
tiffs had not been paid for all steel furnished by them to be used 
in buildings covered by the contract. 

In our opinion the court committed no error in ruling 
upon the evidence and the proof is sufficient to sustain the 


verdict. lo other errors are called to cur attention and the jucg-. 


ment therefore should be and is affirmed. 
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T>RU NO, 8, 


HAZEL MILLARD, 
Appellee, 





Appeal from the City Court 
V3, 
ef BAST ST, LOUIS, ILLINOIS, 
ARCADE FURNITURE CO., 

-ppellant, 


(FE) 


" 
ee 2 oe 92 ©f OP oe 


HIGHIG, J, Appgllee, Hazel lhillard, brought this 
suit against appellant, Arcade Furniture Company, to the January 
Term, 1926 of the City Court of East St. Louis, to recover dame 
ages for an injury which she sustained on the 16th day of 
Wovember, 1925, 

The cause was tried at the January Term, 1926, of 
court before a jury, and resulted in a verdict for appellant, 
This verdict was set aside and anew trial granted. The casc was 
agoin tried at the lay term, 1926 of said Court and a verdict and 
judgment Sareea in favor of appellee in the sum of '33000,00. 
The declaration as originally filed consisted of three counts , 
put before the second trial the first and second counts were 
dismissed and the case wes tried on the third count which, in 
subst-nee alleges that on the 16th day of November, 1925), appeiie 
ant vas conducting a genercl retail furniture store on the ground 
floer and baseiaent of a certein building on Collinsville Avenue 
in the City of Jast St. Louis; that in this store a stairway led 
froin the ground floor to the bascment as a itcans of access to 
the besement for appellant's eustomers,; that it wap the duty of 


appellant to keep this stairway su_ficiently wellelighted for the 
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are of its customers; that on the cay aforeerid, while anpellee 
Was exercising due cure and eon for her own safety, she was 
using this stairway in going to the basement, and that appellant 
then undertook through its servant or agent to illuminate the 
stairway by means of a flashlight, but that aptellant's servant 
or agent carelessly and negligently failed to light the stairway 
sufficiently, which stairway was then and there in 2 dark and 
poorly illuminatec condition; that as a result thereof appellant 
fell with force and violence down the stairwey to the basement 
breaking her right leg and sust-ining cther injuries. To this 
declaration a wles of the general issue was filed. 

at appears from the evidence that on the day in 
question whill appeilee was in the basement of appellant's store 
purchasing some furniture the electric lights went out. «Appellee 
was accompanjed by her three year olc son and rs, J.J.#ddings.- 
her sister in law, After the lights went out appellee and her 
party, together with appellant's salesman, IncNichois, who was 
Waiting upon appellee, returned to the upper floor through this 


1, > 


stairway, vhich consisted of one straignt flight of steps and 

led to the southwest corner of the basement. #rom the foo t 

of the stariway there was anaisle or passege-way about three 
feet wide leading to the right or north. After returning to the 
uppver floor appellant sent one of its cimloyees out to purcnase 
“lash lights, snd the seme when secured, were then distributed to 
avpellant's salesmen, It would appear that other customers who 
were in the basement when the lights went out remained there 
until they were cenducted upstairs by salesmen ecuipped with 
flashlizhts, Appellee testified that when heWichols, the sales-~ 
man, was supplied with a fl-shlight he suggested that they return 
to the basement and look at some more furniture, The said sales. 


however, 
aon ,/ testified that apyellee suggested returning to the basement 


tow 
ané that he objected, but upon her insistance they did return. 
appellee was corroborated by her Sistcr-in-law, that it was the 


9 
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saiecsman who suggested they return to the basement, The testimony 
of appellee and her sister-in-law is that the sclesman started 
down the stairway with the sister-in-law imuediately following 
hia and appellee with her three year old son in the rear. Appellee 
ana her sister-in-law both testified that the stair-ay was very 
dark; that the salesmen kent the flashlizht directly in front of 
him, end when he reached the foot of the stairway turned to the 
right up the aisle to the north and thus left the stairway in 
darkness: and it was at this time that appellee fell and sues 
tained her injuries, KkeNichols, testified that appellee was 
imnediately behind nif. as he went down the stairway, and that he 
80 walked and helé the fleshlight that it wes © directed back of 
him so as to lisht the stairwsy in front Ries He also testi- 
fied that appellee was followed by her sister-in-law, ana that 
anotner salesman with a flashlight in his hand was coming down 
the stairway back of appellee's sister-in-law. 3; that appellee's 
child began crying as they started down the stairway, and that 
when appellee was within two or three steps of the bottom she 
attempted to quiet the child, by slapping or shaking him, and 
it was then when she fell; that he attempted to catch her, but 
was °°. unable to do so. This witness wes corroborated by 
gnotner sal<«siuan who testified that he was immediately following 
this part down the st-irway. 
Four grounds are presented by appellant for a re- 
versal of this jud;ment as follows: (1) that apzellee did not 
show by a preponderance of evidence she was exercising due care 
and caution for her own safety, just before and at the time of her 
injury; (2) that she did not prove that her injury was due to the 
negligence of appelian*; (3) that the trial court erred in re- 
fusing to give four instructions offered by eppellant; (4) that 
the verdict is excessive. It is claimed that the evidence shows 
appellee was not using due care and e:ution for her own safety 
for the reason it appears she knew the Lishts were out, and that 


a. 
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the stairway was dark before she started to descent the saije, 

It is true thet the evidence shows she had such lmowleiige of her 
surroundings but it must be noted that the negligence charsed 
by appellee is not a failure to light the starway as she vas des 
cending it but the alleged negligent act on the part of the sales- 
man in turning up the aisle to the right after he had reached the 
foot of the stairway, and failing to keep the flashlight so that 
it would shine upon the stairway, Both apvellee and her sister- 
in-law testified that the salesuan was several stens in advance 

of appellee who wes a large woman weighing 250 pounds and that 

the sister-in-law was between her and the selesman. These alleged 
acts of the salesman wes clearly something which appelleec ould 
es foreseen as she started down the stairway. If appellee's 
injury Was caused by the action of this salesman and not the 
failure of appellant to properly illuminate its stairway, the 

jury wes justified in finding appellee was not guiity of con. 
tributory negligence if they believed ner and her witnesses, 

as the verdict shows they did, As to appellants second contention 
that is that appellee filed to prove her injury was due to the 
negligence of appellant we are of the ovinion that if her injury 
had been shvon to have been caused solely by the darkened con~ 
dition of the staircry, this position vould be well taken, if 
however, it wac @ue to the action of the salesimn in turning the 
flashlicht from the foot of the stzirway, tue wosition would not 
be vell token. Upon both of the abore cuestions of fact there 

Was conflict in the testimony, Appellee and her sister-in-law 
svore to facts which if true, sustained appellee's alleg-tions in 
her declaration of negligence on the part of the servant of appeil- 
ant and due care on her part while appellant's selesman, HeNichols, 
swore to fucts testified to by appellee and her said wit- 
ness, licNichols, was corroborated to a considerable extent by 

We H. Symonds another sslesiman and Cora Lipount esshicr of appell- 
ant, swore to a siatement made by appellce soon after the accident 


which waa to soc oxtcent contradictory of her testimony on the 
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trial. The jury sav all these-witnesses and heard their tes. 
tinony and were in a iaueh better position than we are to de«~ 

termine, wiiech ones were siore wortuir of credit. They decided 
the preponderance of the evidence wos favorable to the sik 


tiff, and we do not feel that this covrt is in a yOSition to 


el 


over=ride the verdict of tue jury in thet 6Zare, 

Appellant ofvered seven instructions anc the court 
refused four of then. he three instructions siven cic not in 
any neanner cover the question of contributory neglizence on the 
part of appellee, nor were any such instructions given at her 
instance, The first of eppellant's refused instructions stated 
a generel proposition tiiat iv one goes upon the vrenises of another 
by invitation anc is injured by reason or soe defect or existin:: 
dangerous condition wiicn the injured persou knew to be danserous, 
danages cannot be recovered for the injury. This instruction 
men advised the jur: that if it believed frou the evidence that 
while appellee was in the store the electric lights ceased to 
burn; th-t anpellec expressly desired to go to the baseient, and 
that apoellant procured e, face er Waien but partially Li-vted 
the stairway, anc that appellee Imew of these cenditions or had 
1 : 


imowins ther as appellant; that notwith~ 
As > 


the sae opportunity of 
stendin:; suc knowledge sas ctteiitec to descend the stairwes and 
was injured . While so coing, then she covld not recover any 
danages, This instruction does not apoly to the case stxrted b 
the ceclaration, upon which apoellee aust rely, Which was that ner 
fall was caused by the salesiian so turning the flashlight at tne 
foot of the stairs that what light it did give was not reflected 
upon the st:irway. The second and tnird of adpellant's refused 
instructions arc along this saie line <néd ignore this sate eléuent 
of this case aac as all these instructions directed a verdict, it 
seeus to us ther wers properly refused. "An instruction -shica 
nresents a different cuse froi: tuat declarea on, is erroncous?, 
Schnidt v, Balling, 91 Tll., App. 388, The fourth refused instruc - 
jury 


dsiogs stated aiong other things, tuct if the “believed fron the 
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appellee knew of the conditions with reference to ligat and noi. 
withstanding such knowledge attempted to descend the stairway in 
question then the appellee "assumed whatever risk there was", 
This instruction was properly refused as the doctrine of assured 
~isk which it seems to invoke is only applicable to cases aris-~ 
ing between master and servant. Conrad v; Springfield Ry.Co. 
249 Fis. X25 

While the verdict may be somewhat high vet we do 
n-t believe that we can held it ‘.. is excessive under the 
proof in this care, It was shewn by the evidence that anrnellece 
suffered a fracture which extended into her ankle; that shewas 
unable ta be on her feet for two montha and even then wes coia. 
pelled to use crutches; that ner ankle was still at the time of 
the trial swollen and painful, enc that this conditien - may 
last for a yeor or more from the time of the Aes In the 
case ef heyszels v. Chicago City Ry. Co. 177 i112, App. 534, where 
the injuries complained cf were very similar te those shown by 
the evidence here, a verdict and judgment for 32000 were sustained 
by the Appellate Court from the First Distr’ct and while the 
verdict in this case. in our ered nay be large. we do not 
feel jutified in helding that it is so excessive as to warren 


a reversal and ve must therefore affirm the judgment. 


JUDGLGNT AFFERMMD . 
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THE PROPLE OF THD 
STATE OF ITLINOIS, 
Defendant in 5Srror,. 


RIT OF ERROR TO, CIRCUEP, COURT 
or 
MaDISON / COUNTY. 


VS> 


EARRY CLARK and IR JIN 
EATRIDGE, 
Plaintiss in Error. 


OPINION BY HIG3u., Je 


Pleintiffs in error, @arry Clark and Irwin Ratridge, to- 
gether with Stowell Beach, were indicted in the circuit court of 
Madiscn county, Illinois,for violation of Section 1 of the 
Criminal cede which is Section 1 of "An Act for the protection 
of bank devositers." All three of the defendants named in the 
indictment were found guilty, but a new trial was granted Stoweli 
Beach and the case against him was afterwards dismissed. The 
indictment grows out of the failure of the First State and Savings 
Bank of Woodtiver, Illinois, and the same conditions in substance 
exsist in this case as exsisted in the case against these same 
plaintiffs in error in which an 9 .inion was filed by this court 
on March 31, 1925- The verdict of suiltyas returned by the jury 
found each of the persons charzed guilty anc fixed their fine at 
- 290,00 each, and imposeé an additional penalty oe plaintiff 


in error Eatridge of ene year imprisonment. The court enterec. 
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judgment on this verdict fining eech of plaintiffs in error 
$290.00 and sentencing piaintiff in error Hatxidge to imprison-— 
ment in the Southern Illinois Penitentiary at Chester for one 
year or until discharged according to-law. Since the record 

in this case is in all substantial matters the same as the form 
er case above referred to egainst these nlaintif’s in error, 

and since nothing nas been callea to our attention changing 

our opinicn as to the csrrectness or the ovinion rendered in 
that case, we adopt, so far as appiiceble, the former opinion 
of the courte 

The only difference between the two indictments is thet 
in the present indictment plaintiffs in error are charged with 
accepting a deposit from one Emil Krauss ot the sum of $145.00 
on Cetober 23, 1922, knowing that the bank was on that date in- 
solvent. The history of the bank from the time cf the acventing 
of the deposit in question to the clesing of its coors on Nevomber 
17, 1922 and during its Liquidation, as shown by tho record in 
this casc, is fully set forth in the fexrmerx opinion in this 
court, and it seems t: us to be wholly unnectessary to incorpo~ 
rate the same ih this »ninion. 

Plaintiffs in error devote no little portion of their 
argument to discussing the contention that the closing of the 
bank was due to unfavorable business conditio s and not to any 
miscenduct on the part of plaintiffs in error. The cause of the 
insolvency of the bank and of plaintiff in error's contribution 
thereto are immaterial. The material issue in this case is, was 
the bank insolvent on the date the deposit was made,and did 
plaintiffs in error know of such insolvency when the deposit was 
accepted, and was the deposit lost to the depcsiter? 

It is earnestly contendec by plaintiffs in error that 
the burden was upon the people to show the insolvency of the bank 
on the date in question, and that the peo»le did not meet this 
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In this case, as in the former one, the testimony of the 
witness, Slivka, is largely relied u»on tc establish the insol- 
vency of the bank uyvon the date in question, and his testimony 
ard other proofs on this question are substantially the same in 
this case as in the other. ‘The witness, Slivka, it is true, did 
not testify in detail as to the investigation he made as to each 
note, dut he did testify that he had made an investigation of 
the unvaid notes and was of the ovinion he could arrive at their 
Wetue as a whole. We are of the ovinion that there was ample 
evidence te justify the jury in believing beyond a reasonable 
deubt that the bank was insolvent on the date in question, and 


that the plaintiff in error knew of such insolvency and there 


sontention 
is no/ . ' that the deposit was not lost to the de vesitor. 
:-contendea 
Ete ef Gar . ° that the indictment charges that the de- 


pesit was mace en October 23 while the preof shows it was made 
on October 27 ane that the jury by the instuctions was required 
to find that the bank was insolvent on October 23. It ap dears 
that s@ne cf the instructions refer to the insolvency ef the 
bank on Cetober 23, yet most of these instructions oertained 
the following: "It is sufficient if you believe bLeyond a reason— 
able doubt from the circumstnnces in evidence that the bank was 
insolvent at the time said deposit was so received.” Further, 
several of the instructiors offered by plaintiff in error alse 
refer to the date in yvestien as October 23. 

Even if vlaintiffs in error were in »osition to complain 
of this discrenancy, yet ve are of the epinion thet sconsidcring 
the instructiexs as @ whole they were not prejudiced thereby. 


The samc comylaint is made in this case es in the former, 
36 
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that the verdict was improper in that it fixed the penalty. As 


held before, that part of the verdict may properly 


that the verdict was improper in that it fixed the penalty. 

As held before, that part of the verdict may be preperly consid- 
ered 2s surniusage. It is also contended in this case that the 
judgment of the court was impreper in se far as it attempted te 
fix the time for which pleintiff in error Hatridge should be 
cenfined to the penitentiary. This is not such an error as td 
necessitate a retrial ef this cause as such judgment may be 
corrected by the trial court under the direction of this court, 
s® as to make the >rison sentence of plaintiff in error Hatridge 
an indeterminate one in accordance with the lew. (Armstrong vy. 
Peeple 57 Ill. 459; Henderson v. People 165 Id. 607; People rv. 
Boer 262 Id. 152). 

The judgment will therefore be affirmed as to the plain- 
tiff in error Harry Clark. As to plaintiff in error Irwin 
Hatridge the judgment will be reversed and the cause remanded 
with directions to the trial court te enter oa proper judgment 


in accordance with what we have cboeve said. 


not to be renorted. 
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— STATE OLRAI L Lit WA 1 Sot OHI SIS TRICT OF A ERURE 
APPELLA@tE ‘feootR, 
FOURTE DISTRICT. 
MAROC HT BRM 5 Ab Dod 82 7 
TOR’: NO. 13. ACENDA NO. 5< 
LARNER LEEDS, ) 
Avpellant. 
APPEAL FROM COUNTY COURT 
VS6 ) OF 
WABASH COUNTY. 
GLEN NADING ‘and ‘ 
PAUL NADING, ) 
Apyellees,. )} ee 
) 


OPINION BY HIGBuL, J. 


Appellant, Larner leeds brought suit in repievin against 
anpellants Glen Nading and Paul Nading before a Justice of the 
Peace of Wabash county charging in his affidavit for replevin, 
that he was lawfully ertitled to the possession of 200 bushels 
ef yellow ecérn and that appellee wrongfully detained said gocds 
and chattels from him. A weit of renvlevin was issued and duly 
served, a echanse of venue taken to anothcr Justice of the Peace 
Gid a trial had on Jamary 2, 1926. The Trial Justice found 
from the evidence that appellant was not lawfully entitled to 
nossession of the prceserty reolevindd and ordered that ea npellee 
have and recover pessession of the samo. On the day of trial, 
a writ of Retorno Habendo was issucd by the Justice. An anneal 
was asked for . to the sounty court by avvel‘ant, an appcal 
bond execute by anvellant, with a surety, which was 4p roved 
and filed by the Justice. The parers in the case anc transcript 


of the Justice of the Peace were eertificd by him to the county 
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court, the certificate bearing date of January 22, 1926. 

Upon the trial in the county court ap»ellees, by their 
attorneys, entered a motion in writing tc quash the writ of 
replevin and dismiss the an-eal for the following reasons: 

L's The court from which this action or cause was appealed 
had no jurisdiction to hear and dctirmine said pedis in that 
no demand was made by the plaintiff of the defendant er either 
of them for such proverty before suit was begun, as is by law 
required. 

Be This court is without jurisdiction to hear and detirmine 
said cause, in that the matter in difference is the adjustment 
of partnership affairs, such matters being of the jurisdictien 
of a court of equity and should have been commenced in a city 
court or circuit court. 

Be County courts have no jurisdiction to hear and detirmine 
questions of dissolution and winding up pertneorship affairs, 

4. that ene pertner. of a partnership cannot maintain 
en action of replevin against a co-partner during the term of 


rmination 
ef. permina ts of such co- 


such co-partnership, nor after th 
partnership until after their partnership affairs have been 
previously adjusted. 
5. The anpeal taken in the above cause was not perfected 
as is by law required and should be dismissed. 
Ee Ana for ether and further good causo to be shown to the 
courte 

On the hearing of tho motion, the county csurt granted 
the sama, dismissed the appeal, directed the clerk to issue a 
orocederndo to the Jusitce and entered judgment against a .pellant 
for costs and he prayed for and perfected ar apneal te this court- 


Appellant assepts and the record sustains his clain, that 


appellees introduced ng eviderce and filed no affidavits to 
2 
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suppsrt seid métion. 

As te the fitst réagon absigned hy appellee for the @is~ 
missal of the eaepoeal, it must be borne in mind that a demand 
is not always necessary before bringing an action in replevia. 
Kee & Chapell Dairy Co. v. Pennsylvania Co. 291 Ill. 248; Crans 
Ye Kroger 22 id. 74. Whether a demand was made sr not, was a 
question of fact which could not be taken for granted from the 
mere statement Pelion that no demand was made. Whether a 
demand was necessary would alss have to be detirmined from the 
facts in the case énd there was no proof on this subject sub- 
mitted. 

The second, third and fourth reasons relied on by anpoiless 
in their motion, are all based on the theory that the suit grov 
out of differences which arose between the parties ctver certain 
partnership affairs. There is however nothing in the record t% 
show that any partnership ever exsisted between appellant anda 
appellees and the ceurt could not detirmine the question raised 
by points 2, 3 and 4 of the motion without o~oof as to whether 
such a partnership had ever exsisted. Point Number 5 of the 
motion states that the apoeal from the Justice of the Peace to 
the county court was uot perfected according to law. It appears 
from the transcript of the Justice and the papers filed and 
certified to the county court, that the appeel was prayed for, 
allowed and the ap»neal bond filed with the Justice and appreved 
on the day of the trial. Nothing then remained to be done but 
for apvellent tp: pey the feo for the filing of the transcript 
in the county court and for the Justice to file the same in said 
courte It was necessary for annellant to pay the Justice of the 
Peace tho filing fee within 20 days after the judgment was 
entered. T.o record ghows that the case was tried by the Justico 


of the Peace on January 2, 1926 and the certificate made by 
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him sand attached to the transcript, was dated January 22. 

1926, which would be within the proper time cnd shows the pay- 
ment of a filing fee. It is however contended by anvellees 

that the record does not show that anpellants paid the full 
amount of five dollers filing fee required by law. This claim 
is based uyon an entry in the transcript under ths head of cost 
as follows: 


Piling fees for Co.Court, naid by Larner Lecds, "3.00 


There is nothins in the transcrivt of the Justice of the 
feace or elsewhere in the record to explain this item. Apnellees 
interpret it to mean that only $3.00 of the required ‘5.00 was 
paid, while aspellant insists that it shows that the fvll amount 
of ‘5,00 was paid as the filing fee. In the absence of any 
further evidence on this subject, we must assume that the ‘ustice 
of the Peace did his duty and collected the full amount of the 
filing fee within the time required by law, for otherwise he 
would have had no legal authority to file the transcript and 
other pavers in the county court, as he did. 

The courty court erred in sustaining the motion of 
avpellees and dismissing the ap-eal from the Justice of the 
Peace with judgment against annellant for costs. 

The judgment will thorefore be reversed and tho cause 


remanded. 


REVERSED AND REViANDED. 


not to be reported, 


oN, 


38 greucst beish asw Sargenets ‘ent g 


ERE 


0 


te 


ny 


BED 


Heng! Eo 


GOae 


GAs Fo 


noesl fous 


toeooe 


atid sic: 


ead te 





‘obitaus. edt To datzosnets edt me sekueae ek rod 


to ma ktoe ee: HA i rr 





















th. Bhone (Gics emet roqorg ois cca Ew od 


aifsaga yd Sebaetncs Tovewod al #1 +00 3 


a bie ae. yd botispex set partly e eral fos ovtt ee 


*  BbooT tomtal yd bieq ,t10D.00 rok weak ack Me 


ys ' — Fe0068" 





—— afdy sisicze ot Bropet off a oreriweato xo Pes 
Lat end tart amos . a tid ‘enka! sti songe ° 


Paes dt omsaecs teom ew tootdue ‘abst Fa oe a viene ee 


Sisrane List edt botelicn ban eu aed ib onaot cont xe, 


a lel 


rhbateke nk borne Sees une ont 











) 
aa) 
) 
' 
iF 
. 




















Fad 





